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1071 FINAL RULE

 CFPB (Mar. 30, 2023) issued a Final Rule (only 888 pages long; Table of Contents document) to implement Dodd-Frank Act 
Section 1071, which requires lenders to collect and annually report data on applications for credit for small businesses, 
including those that are owned by women or minorities, to the CFPB 

 Created a new subpart B to Reg. B, Small Business Lending Data Collection (Interactive Reg. B with new rule embedded)

 Fact sheet:

 Rule is intended to foster transparency and accountability by requiring financial institutions (banks and nonbanks alike) to collect and 
disclose data about small business loan recipients’ race, ethnicity, and gender, as well as geographic information, lending decisions, and 
credit pricing

 Application information will be compiled in a comprehensive, publicly available database to help policymakers, borrowers, and lenders better 
address economic development needs and adapt to future challenges

 Resources page

 Executive Summary of the Small Business Lending Rule
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Tier thresholds:

July 18, 2025              June 1, 2026

January 1, 2026          June 1, 2027

October 18, 2026        June 1, 2027

1071 DEADLINES OFFICIALLY EXTENDED

 CFPB (May 17, 2024) announced new deadlines for 
compliance with the Small Business Data Collection Rule
(Interim Final Rule issued by CFPB on July 3, 2024)

 Tier 1: New compliance date is July 18, 2025; first filing 
deadline is June 1, 2026

 Tier 2: New compliance date is January 16, 2026; first 
filing deadline is June 1, 2027

 Tier 3: New compliance date is October 18, 2026; first 
filing deadline is June 1, 2027

 Effective dates changed due to litigation resolution

 CFPB’s funding structure was found constitutional

 U.S. District Court in Texas required CFPB to extend the 
effective dates to compensate for the stay period
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1071 FINAL RULE – WHAT IS COVERED?

 “Covered origination” definition is used to determine whether the rule applies, and when data collection and reporting 
must begin
 These are defined as “a covered credit transaction that the financial institution originated to a small business”

 Includes refinancings (existing obligation replaced by a new obligation by the same borrower)

 NOT modifications (extensions, renewals, amendments, etc.).  HOWEVER, as discussed in Section 2.4.1 of the small entity compliance guide , a 
small business’s request for an additional credit amount or a line increase on an existing account could be a reportable application for a covered 
financial institution.

 What is a “covered credit transaction”?
 An extension of business credit under Regulation B – includes “loans, lines of credit, credit cards, merchant cash advances, and

credit products used for agricultural purposes”

 “Business credit” means “extensions of credit primarily for business or commercial (including agricultural) purposes”    (12 CFR 
1002.2(g))

 “Business” is defined in SBA regulations (31 CFR 121.105): “as a small business is a business entity organized for profit, with a place 
of business located in the United States, and which operates primarily within the United States or which makes a significant 
contribution to the U.S. economy through payment of taxes or use of American products, materials or labor”

 “may be in the legal form of an individual proprietorship, partnership, limited liability company, corporation, joint venture, association, trust or 
cooperative” 7

1071 FINAL RULE – WHAT IS NOT COVERED?

 “Covered credit transaction” exclusions (are not covered, even though they may satisfy Reg. B’s definition of business credit):
 Trade credit

 Insurance premium financing

 Public utilities credit

 Securities credit

 HMDA-reportable transactions (HMDA covered dwelling-secured extension of credit for home purchase, home improvement, or refinancing purpose)

 Incidental credit: “extensions of consumer credit…: (i) That are not made pursuant to the terms of a credit card account; (ii) That are not subject to a finance 
charge (as defined in Regulation Z, 12 CFR 1026.4); and (iii) That are not payable by agreement in more than four installments.” (12 CFR 1002.3(c)(1))

 “but without regard to whether the credit is consumer credit, is extended by a creditor, or is extended to a consumer.”

 Factoring

 Leases

 Consumer-designated credit used for business or agricultural purposes

 Is not primarily business or agricultural; if it’s primarily consumer-purpose credit, it’s excluded even if some business purpose

 Purchases of a credit transaction, an interest in a pool of credit transactions, and purchases of a partial interest in a credit transaction (such as through a loan 
participation agreement)
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HMDA COVERED LOAN TYPES AND PURPOSE

Consumer Loans

• Home purchase
• Refinancing 

• Cash-out refinancing
• Home improvement
• Other

Commercial Loans

• Home purchase
• Refinancing
• Home improvement

HMDA COVERED TRANSACTIONS

 Purpose DOES NOT determine whether to report a consumer purpose dwelling-secured 
transaction

 Purpose DOES determine whether to report a commercial purpose dwelling-secured transaction

 ALL transactions must be secured by a “dwelling” to be reportable
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HMDA - SECURED BY A “DWELLING”

 Loans and lines must be secured by a “dwelling” to be HMDA reportable 

 This means a residential structure (no matter how many units)

 Doesn’t necessarily have to be the “primary” dwelling, or even owner-occupied – doesn’t matter

 Whether or not attached to real property

 Mobile home without land counts

 Mixed-use property loans

 Primary use of a building determines whether you have a dwelling or not

 Any reasonable standard to determine primary purpose (sq. footage or income generated; can apply on a case-by-case 
basis

HMDA - WHAT IS A DWELLING?
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HMDA - AGRICULTURAL PURPOSE DWELLING-SECURED LOANS

 ALL primarily agricultural-purpose transactions are excluded transactions, regardless of use of 
loan proceeds

– Whether for home purchase, home improvement, 
refinancing, or some other purpose

– Or if the loan or line of credit is secured by a dwelling 
that is located on real property that is used primarily for 
agricultural purposes

– Doesn’t matter whether a farm house is collateral

HMDA - AGRICULTURAL MIXED USE EXAMPLES

HMDA Reportable?Loan PurposeProperty Description

NO
Purchase home and land or refinance the purchase of home 
and land.  Primary use of the land determined to be 
agricultural

Home with garage, storage building, a swimming pool and 
barn on 15 acres, including 10 acres of farmland 

NO
Loan proceeds to be used to purchase farm equipment, 
working capital for farm operations and livestock.  Proceeds 
for agricultural purposes

Home with garage, storage building, a swimming pool and 
barn on 15 acres, including 10 acres of farmland

NO
Loan proceeds used to repair roof on house and to resurface 
the pool.  Proceeds used for personal purposes, but property 
is primarily agricultural

Home with garage, storage building, a swimming pool and 
barn on 15 acres, including 10 acres of farmland

YES
Purchase home and loan or refinance the purchase of home 
and land.  Since the property is primarily personal, loan 
proceeds make this HMDA reportable

Home with garage, storage building, a swimming pool and 
barn on 15 acres, including 5 acres of farmland

YES
Loan proceeds used to repair roof on house and to resurface 
the pool.  Proceeds used for personal purposes, and property 
is not primarily agricultural

Home with garage, storage building, a swimming pool and 
barn on 15 acres, including 5 acres of farmland

NO
Loan proceeds used to finance working capital for the farm to 
buy farm equipment and materials, and a smaller amount to 
purchase personal car

Home with garage, storage building, a swimming pool and 
barn on 15 acres, including 5 acres of farmland
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HMDA HOME PURCHASE LOAN

 Definition: “any loan secured by and made for the purpose of purchasing a dwelling”

 Note that it doesn’t say the home securing the loan must be the same home being 
purchased

 A loan to purchase home #1 which is secured by home #2 is still a “home purchase loan”

HMDA - HOME IMPROVEMENT LOAN

 A loan whose purpose is to improve the home or the land on which the home sits

 Purpose can be in whole or in part

 The loan may have purposes other than home improvement

 Percentages (proceeds use, etc.) are irrelevant

 Remember that the loan must be secured by a dwelling

 Non-dwelling secured home improvement loans are not reportable
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HMDA - REFINANCINGS

 Refinancings: 2-part analysis

 Parallels the more commonly understood definition of refinance

 Oral or written request for a covered loan made in accordance with procedures used by the financial institution for the type 
of credit requested

 Uses Reg. Z definition of “refinance” – a new obligation that satisfies and replaces an existing obligation (new note)

 Reporting is required if both the existing and new loan are secured by liens on a dwelling

 Regardless of the purpose of the new or existing loan

 Therefore modifications, extensions, consolidation agreements, etc., are not refis since the 
original legal obligation is not satisfied and replaced

HMDA - MULTI-PURPOSE LOANS

 Loans that fit multiple categories – how to report?

 If the loan has more than one purpose, and all are HMDA-reportable:

1. Purchase
trumps

3.1. Refinance or 3.2. Cash-out Refinance*
trumps

2. Home improvement
trumps

4. Other (only for consumer purpose)

* Note: Use Cash-out Refinance code only if lender underwrites cash-out refis differently 
than non-cash out refis. If underwritten the same, do NOT use Cash-out Refinance code 

Day 2 VACB Conference - Page 10



Section 1071 Small Business Loan Data Reporting

Financial Solutions * July 2024

HMDA - EXCEPTIONS: NO REPORTING

 Temporary financing need not be reported 

 What exactly does this mean?

 Regulation: “such as bridge or construction loans”

 This is not restrictive or limiting language

 Really means that a loan that is temporary in nature is exempt

 Intended to be replaced by more permanent financing

 What term is temporary? No time limit stated in the regulation

 RESPA defines temporary as less than 2 years; most lenders use this standard

 Pick your definition and stay consistent within it

HMDA - EXCEPTIONS: NO REPORTING

 Loans secured by unimproved land 

 No home purchase or improvement

 Purchases of interests in pools of loans 

 Purchases of solely servicing rights

 Loans acquired as part of an acquisition of another institution
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FAQ 7:  IS A FINANCIAL INSTITUTION REQUIRED TO REPORT AGRICULTURAL 
PURPOSE CREDIT TRANSACTIONS WHEN DETERMINING ITS COVERED 
TRANSACTIONS?

 Yes, if the transaction is credit extended to a small business and is not specifically excluded pursuant to the small business lending rule, 
the financial institution must count the transaction when determining its number of covered originations. 12 CFR §§ 1002.104 and 
1002.105.

 Some of the specific exclusions in the small business lending rule may apply to agricultural-purpose transactions. 

 For example, the small business lending rule has an exclusion for trade credit (i.e., a financing arrangement wherein a small business 
acquires goods or services from another business without making immediate payment in full to the business providing the goods or
services) 12 CFR § 1002.104(b)(1). Thus, if a retailer permits a small farm to purchase seed, equipment, or another good or service from 
it and defer payment to a later time, it extends credit pursuant to Regulation B, but that extension of credit is trade credit and is not a 
covered credit transaction pursuant to the small business lending rule. 

 However, an extension of agricultural purpose credit by a financial institution other than the supplier of the goods or services is NOT trade 
credit (i.e., trade credit does not include credit extended by a financial services company affiliated with the retailer). In addition, credit 
extended by a business providing goods or services is not trade credit if the business intends to sell or transfer its rights as a creditor to a 
third party, such as when a retailer extends credit to a small business to purchase goods and services and plans to sell the credit contract 
to a financial institution. See comment 104(b)(1)-1.

 Although the small business lending rule has an exclusion for HMDA-reportable loans, transactions used primarily for agricultural 
purposes are not ‘covered loans’ under Regulation C. Thus, they cannot be not excluded from the small business lending rule as HMDA-
reportable loans, even if they are secured by a dwelling. See 12 CFR § 1003.3(c)(9).

23

FAQ 8: IS A FINANCIAL INSTITUTION THAT IS NOT SUBJECT TO HMDA REPORTING 
REQUIRED TO COUNT HMDA-REPORTABLE LOANS AS COVERED ORIGINATIONS?

 No. 

 HMDA-reportable loans are not covered credit transactions, and thus are not counted as covered 
originations. It does not matter if the financial institution is subject to HMDA or if the financial 
institution actually reports the loan pursuant to HMDA/Regulation C. 12 CFR § 1002.104(b)(2).

24
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FAQ 9: IS A FINANCIAL INSTITUTION REQUIRED TO COUNT TEMPORARY, BRIDGE, AND 
OTHER SHORT-TERM LOANS WHEN DETERMINING ITS COVERED ORIGINATIONS?

 Yes, if the temporary, bridge, or other short-term loan is credit used primarily for a business, commercial, or agricultural 
purpose, is extended to a small business, and is not specifically excluded pursuant to the small business lending rule, the 
financial institution must count the loan when determining its number of covered originations. 

 The small business lending rule does not have a specific exclusion for temporary loans, bridge loans, or other short-term 
loans. 12 CFR §§ 1002.104 and 1002.105.

 While HMDA-reportable loans are excluded under the small business lending rule, temporary and bridge loans are unlikely 
to be HMDA-reportable because transactions that are designed to be replaced by separate permanent financing extended 
to the same borrower at a later time do not constitute “covered loans” under Regulation C. Comment 1003.3(c)(3)-1. 

 However, short term loans that are not intended to be replaced by other financing might be excluded from the small 
business lending rule as HMDA-reportable loans if they: (1) are extended for business or commercial purposes; (2) are 
secured by a dwelling; and (3) are for a home purchase, are for a home improvement, or are a refinancing of a home 
purchase or home improvement loan. See 12 CFR §§ 1003.2(e) and 1003.3(c). Some short-term transactions may qualify 
for other exclusions, such as the incidental credit exclusion or the trade credit exclusion. 12 CFR § 1002.104(b). 
Additionally, as noted in Institutional Coverage Question 6, a financial institution is not required to count extensions, 
renewals, or other amendments when determining its number of covered originations.

25

FAQ 10:  IS A FINANCIAL INSTITUTION REQUIRED TO COUNT CONSTRUCTION LOANS 
WHEN DETERMINING ITS COVERED ORIGINATIONS?

 Yes, if the construction loan is credit used primarily for a business, commercial, or agricultural purpose, is extended to 
a small business, and is not specifically excluded pursuant to the small business lending rule, the financial institution 
must count the loan when determining its number of covered originations. The small business lending rule does not 
have a specific exclusion for construction loans. 12 CFR §§ 1002.104 and 1002.105.

 While HMDA-reportable loans are excluded under the small business lending rule, some construction loans may not 
be HMDA-reportable because transactions that are designed to be replaced by separate permanent financing 
extended to the same borrower at a later time do not constitute “covered loans” under Regulation C. Comment 
1003.3(c)(3)-1. 

 However, construction loans that are not intended to be replaced by other financing might be excluded from the small 
business lending rule as HMDA-reportable loans if they: (1) are extended for business or commercial purposes; (2) 
are secured by a dwelling; and (3) are for a home purchase, are for a home improvement, or are a refinancing of a 
home purchase or home improvement loan. 12 CFR §§ 1003.2(e) and 1003.3(c). Additionally, as noted in Institutional 
Coverage Question 6, a financial institution is not required to count extensions, renewals, or other amendments when 
determining its number of covered originations.

26
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FAQ 13: IS A COVERED CREDIT TRANSACTION EXTENDED TO MULTIPLE 
BORROWERS A COVERED ORIGINATION IF ONLY ONE OF THE BORROWERS IS A 
SMALL BUSINESS?

 Yes, a covered credit transaction that is extended to multiple borrowers is a covered origination as long as 
at least one of the borrowers is a small business, and the transaction is not an extension, renewal, or other 
amendment of an existing transaction. Comment 106(b)(1)-4.

 A financial institution may aggregate gross annual revenue for co-applicants (or borrowers) that are 
affiliates, as noted in Covered Credit Transactions and Small Businesses Question 3. If the combined 
gross annual revenue of two or more affiliated co-applicants (or borrowers) exceeds $5 million for their 
preceding fiscal year, they are not small businesses. However, a financial institution cannot aggregate 
unaffiliated co-applicants’ (or borrowers’) gross annual revenue. Comment 106(b)(1)-4.

 For this purpose, one business is an “affiliate” of another when one controls or has the power to control the 
other, or a third party controls or has the power to control both. It does not matter whether control is 
exercised, so long as the power to control exists. See 13 CFR § 121.103. Additionally, a business is not 
considered a separate business concern if a substantial portion of its assets and/or liabilities are the same 
as those of a predecessor entity. 13 CFR § 121.105(c).

27

FAQ 14:  HOW DO YOU COUNT COVERED ORIGINATIONS IF YOU HAVE NOT 
HISTORICALLY COLLECTED GROSS ANNUAL REVENUE FOR BORROWERS OR 
CANNOT READILY ACCESS INFORMATION REQUIRED?

 A financial institution that is unable to determine the number of its covered originations in 2022 and/or 2023 because it did
not collect information about gross annual revenue (as defined in the small business lending rule) or is not able to readily 
access information needed to determine whether its originations of covered credit transactions were for small businesses is 
permitted to use any reasonable method to estimate its covered originations for 2022 and/or 2023. 12 CFR §
1002.114(c)(2).

 Reasonable methods to estimate covered originations for 2022 and 2023 include, without limitation, the following:

 During the period from October 1 through December 31, 2023, asking every applicant of an approved covered credit 
transaction to self-report whether it had gross annual revenue for its preceding fiscal year of $5 million or less. The financial 
institution may annualize the number of its covered originations from October 1 through December 31, 2023 by quadrupling 
the originations for this period, and apply the annualized number of covered originations to both calendar years 2022 and 
2023 or to either 2022 or 2023.

 Assuming that every covered credit transaction it originates for business customers in calendar years 2022 and/or 2023 is a 
covered origination.

 Alternatively, a financial institution may use any methodology that is reasonable and documented in writing. Comment 
114(c)-5.

28
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1071 FINAL RULE – “SMALL BUSINESS” 

 “Small business” is one that had $5 million or less in gross annual revenue for its preceding 
fiscal year

 Incorporates, in part, the SBA definition of “small business concern” 

 Generally, a business that is “organized for profit” with a place of business in the United States

 Excludes nonprofit organizations and governmental entities

 May be in a variety of legal forms 

 The $5 million figure will be adjusted for inflation every 5 years starting Jan. 1, 2025

 Any adjustment will be rounded to the nearest $500,000, and will take effect the following calendar year

29

1071 FINAL RULE – “SMALL BUSINESS” 

 Institution is permitted to rely on the applicant’s representations regarding gross annual revenue to determine 
coverage status
 Ask, for example, “What was the gross annual revenue of the business applying for credit in its last full fiscal year? Gross annual 

revenue is the amount of money the business earned before subtracting taxes and other expenses. You may provide gross annual 
revenue calculated using any reasonable method.”

 May or may not include affiliate revenue, depending on your underwriting approach

 Would be ‘zero’ for a startup

 Institution must use verified or updated information, if that is available or provided

 Covers ALL small businesses (including those that are women- or minority-owned, and otherwise), not ONLY women-
owned businesses and minority-owned business (regardless of size), and small businesses
 Since “almost all women-owned and minority-owned businesses [99.9%] are ‘small business concerns’ as that term is currently 

defined by the SBA.” 

 Would therefore exclude any large business, even if it’s women- or minority-owned

30
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FAQ 2:  IS CONSUMER-DESIGNATED CREDIT EXCLUDED EVEN IF 
PROCEEDS ARE USED FOR BUSINESS OR AGRICULTURAL PURPOSES?

 Yes. An extension of consumer-designated credit is not a covered credit transaction, even if its 
proceeds are used for business or agricultural purposes. A transaction qualifies as consumer-
designated credit if the financial institution offers or extends the credit primarily for personal, 
family, or household purposes. For example, an open-end credit account used for both personal 
and business/agricultural purposes is not business credit under the small business lending rule 
unless the financial institution designated or intended for the primary purpose of the account to 
be business/agricultural-related. Comment 104(a)-3. If the financial institution extends the credit 
primarily for a business or agricultural purpose, then it is not consumer-designated credit.

 Financial institutions should note that various consumer laws, including consumer disclosure laws 
and regulations, may apply to consumer-designated credit transactions.

 Updated June 28, 2023

31

FAQ 4: CAN AN INDIVIDUAL OR A SOLE PROPRIETORSHIP BE A SMALL 
BUSINESS FOR PURPOSES OF THE SMALL BUSINESS LENDING RULE?

 Yes, an individual or sole proprietorship can be a small business pursuant to the small business 
lending rule. 

 This is true regardless of whether the individual has formed an entity under applicable law to 
operate the business, whether the individual is doing business in the individual’s own name, or 
whether the individual is doing business using a trade name or other name (such as a DBA). See 
13 CFR § 121.105(b).

32
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FAQ 5:  DOES A FINANCIAL INSTITUTION INCLUDE AN INDIVIDUAL’S 
PERSONAL INCOME WHEN DETERMINING IF THEY ARE A SMALL BUSINESS?

 No, a financial institution does not include an individual’s personal income when calculating a 
sole proprietorship’s gross annual revenue because it is not revenue earned by the for-profit 
business applying for a covered credit transaction. 

 Gross annual revenue is the amount of money earned by the business itself, before subtracting 
taxes and other expenses. See Comment 107(a)(14)-1.

33

FAQ 6:  IS A NEW OR RECENTLY STARTED BUSINESS A SMALL BUSINESS 
FOR PURPOSES OF THE SMALL BUSINESS LENDING RULE?

 Generally, yes. If a new or recently started business did not operate in the preceding fiscal year (and thus did not 
have gross annual revenue for its preceding fiscal year) and does not have affiliates with gross annual revenue 
exceeding $5 million in their preceding fiscal year, the new or recently started business is a small business. Comment 
107(a)(14)-4. However, as set forth in the SBA’s regulations, a business is not treated as a separate business 
concern if a substantial portion of its assets and/or liabilities are the same as those of a predecessor entity. In such a 
case, the annual receipts of the predecessor business can be taken into account in determining gross annual 
revenue and may result in a determination that a new or recently started business is not a small business. See 13 
CFR § 121.105(c).

 When determining whether a business is a small business, a financial institution may rely on an applicant’s 
representations regarding gross annual revenue. A financial institution is permitted, but not required, to aggregate an 
applicant’s gross annual revenue with its affiliates’ gross annual revenue. Thus, if a new business states that its and 
its affiliates’ combined gross annual revenue exceeds $5 million and the financial institution does not verify gross 
annual revenue, the business is not a small business. However, if the financial institution obtains updated gross 
annual revenue information or verifies gross annual revenue, it must determine if the business is a small business 
based on the updated or verified information. Comment 106(b)(1)-3. See also Comments 107(a)(14)-1 and -3.

34
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1071 FINAL RULE – TRANSITIONAL PROVISION

 For institutions that cannot “readily determine if transactions originated in 2022 or early 2023 are covered originations 
because they don’t know if a borrower is a small business”

 Maybe it didn’t obtain the applicant’s gross annual revenue

 Can rely on this to determine how many covered originations it had “for years 2022 and/or 2023 if it did not collect sufficient 
information to determine if some or all borrowers were small businesses pursuant to the final rule or if such information is not readily 
accessible.”

 Options:

1. “count covered originations for the last quarter of calendar year 2023 (October 1 through December 31), and then annualize the 
number of its covered originations based on this information. The financial institution could use this annualized number to determine 
its covered originations for 2022, 2023, or both years.”

2. “assume that all covered credit transactions originated during a calendar year were made to a small business for purposes of 
determining institutional coverage and compliance date tier pursuant to the final rule.”

36
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1071 FINAL RULE – WHAT IS REPORTED?

 “Covered applications”

 Uses Reg. B’s standard definition, which is “an oral or written request for a covered credit transaction that is made 
in accordance with procedures used by a financial institution for the type of credit requested.” 

 Excluded (even though they may meet the standard Reg. B definition): 

 Reevaluation requests

 Extension requests

 Renewal requests on an existing business credit account (unless the request seeks additional credit amounts)

 Inquiries

 Prequalification requests

37

1071 FINAL RULE – DATA POINTS CHART

38
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CFPB-Added Data PointsDodd Frank–Required Data Points

Number of Principal OwnersMinority-Owned Business StatusLoan/Application Identifier; Date

NAICS CodeWomen-Owned Business StatusCredit Type

Application Method & RecipientEthnicity of Principal Owner(s)Credit Purpose

Time in BusinessRace of Principal Owner(s)Amount Applied For

Number of “workers”Sex of Principal Owner(s)Amount Approved/Originated

Pricing:Action Taken

• Rate; index, value, marginAction Taken Date

• FeesDenial Reasons

• Broker feeCensus Tract

• Prepayment penalty info.Gross Annual Revenue

1071 FINAL RULE – DATA POINTS

39

1071 FINAL RULE – DATA POINTS GENERATED BY LENDER

 For all applications: 

 Unique identifier for each covered application or covered credit transaction

 Application date

 Application method

 Application recipient 

 Action taken on the application 

 Action taken date

 Denial reasons (if application denied) (10 choices, including ‘other’)

40
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1071 FINAL RULE – DATA POINTS GENERATED BY LENDER

 For only ‘originated’ or ‘approved but not accepted’ applications:

 Amount approved or originated

 Interest rate

 Total origination charges

 Broker fees

 Initial annual charges

 Additional cost for merchant cash advances or other sales-based financing

 Prepayment penalties

41

1071 FINAL RULE – DATA POINTS PROVIDED BY APPLICANT

 For all applications: 
 Credit type

 Credit product (10 choices), guarantees (13 choices), and loan term

 Credit purpose(s) (14 choices)

 Amount applied for

 Census tract (including an indication of which of the below is used)

 Address or location where proceeds (or would have been) principally applied; or

 If the above is unknown, address or location of main office or headquarters; or

 If both the above are unknown, another address or location associated with the applicant
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1071 FINAL RULE – DATA POINTS PROVIDED BY APPLICANT

 For all applications:
 Gross annual revenue for the applicant’s preceding fiscal year

 3-digit North American Industry Classification System (NAICS) code for the applicant

 Number of non-owners working for the applicant

 Applicant’s time in business

 Number of the applicant’s principal owners

 “Principal owner” is an individual who directly owns 25% or more of the equity interests of a business; thus, an applicant 
will have no more than 4 principal owners

 May not have any principal owners if no natural person directly owns 25% or more of the equity interests of the business

43

1071 FINAL RULE – DEMOGRAPHIC INFORMATION

 For all applications:

 Applicant’s minority-owned business status, women-owned business status, and LGBTQI+-owned business status

 Minority-owned business is “a business for which one or more American Indian or Alaska Native, Asian, Black or African American, Native Hawaiian 
or Other Pacific Islander, or Hispanic or Latino individuals hold more than 50 percent of its ownership or control, and for which more than 50 percent 
of the net profits or losses accrue to one or more such individuals.”

 Women-owned business is “a business for which more than 50 percent of its ownership or control is held by one or more women, and more than 50 
percent of its net profits or losses accrue to one or more women.”

 LGBTQI+ is “an individual who identifies as lesbian, gay, bisexual, transgender, queer, or intersex”

 LGBTQI+-owned business is “a business for which one or more LGBTQI+ individuals hold more than 50 percent of its ownership or control, and for 
which more than 50 percent of the net profits or losses accrue to one or more such individuals.”

 Applicant’s principal owners’ ethnicity, race, and sex

44
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1071 FINAL RULE – DEMOGRAPHIC INFORMATION

 Institutions are required to ask the applicant to provide this information, and to report it solely based on the responses provided by the 
applicant

 But cannot require an applicant or other person to provide this information

 If the applicant fails or declines to provide it, the institution reports the failure or refusal to provide (it need not guess based on visual observation, 
surname, or any other basis – change from the proposal)

 Institution must inform the applicant:

 That the applicant is not required to answer the inquiries

 That the institution is not permitted to discriminate on the basis of the applicant’s responses to any of these questions, or whether the applicant 
provides this information

 A sample data collection form (pages 811 and 812 of the Final Rule) was provided “that covered financial institutions can use to collect this 
demographic information from applicants and to provide these required notices.”

 Ethnicity and race are collected using aggregate categories and disaggregated subcategories

 “must allow applicants autonomy to describe a principal owner’s sex through free-form text or a verbal self-description.”

 “When requesting information about a principal owner’s sex, a financial institution must use the term “sex/gender.””
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1071 – SAMPLE DATA COLLECTION FORM
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1071 FINAL RULE – COLLECTING DEMOGRAPHIC INFORMATION

 Institutions are permitted to rely on information provided by an applicant (or appropriate third-party source), but are 
required to report verified information if it chooses to verify some applicant-provided information
 Not required to verify any information

 Institutions are not permitted to verify demographic information: “institutions are not permitted to verify an applicant’s responses to the 
final rule’s required inquiries regarding the applicant’s minority-owned, women-owned, and LGBTQI+-owned business statuses, or 
about the principal owners’ ethnicity, race, or sex. These data points must be reported based solely on an applicant’s responses to the 
covered financial institution’s inquiries.”

 Reuse of previously-collected applicant-provided data
 Permitted (but not required) to reuse certain previously collected applicant-provided data if: 

 Data were collected within 36 months of the current covered application (except that gross annual revenue must have been collected within the 
same calendar year as the current covered application); and

 Institution has no reason to believe the data are inaccurate

 ‘Time in business’ data point must be updated if previously-collected data is used

 Previously-collected demographic data can only be reused if it was originally collected pursuant to this rule

51

1071 FINAL RULE – REQUIRED PROCEDURES

 Institutions “must maintain procedures to collect applicant-provided data at a time and in a manner that are reasonably designed
to obtain a response”; must cover at a minimum:

 Initial request for applicant-provided data occurs prior to notification of the final action taken on an application

 Request for applicant-provided data is prominently displayed and presented

 Applicants are not discouraged from responding to such requests

 Applicants can easily respond to such requests

 How an institution should report certain data if, despite having such procedures in place, it is unable to obtain the data from an applicant

 Procedures must also address identifying and responding to signs of possible discouragement (including low response rates for
data)

 “low response rates may indicate discouragement or another failure by a covered financial institution to maintain procedures to collect 
applicant-provided data at a time and in a manner that are reasonably designed to obtain a response.”

52
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1071 FINAL RULE – REPORTING DATA

 Data must be reported to the CFPB by June 1st of the following calendar year

 Authorized representative of the institution must certify to the accuracy and completeness of the data

 Subsidiaries must report their own small business lending application register

 If multiple entities are making a credit decision, “only the last covered financial institution with authority to set the material terms” 
reports

 Lenders must provide certain identifying information about themselves as part of submission

 Filing Instructions Guide (FIG) is provided for technical requirements

 Like HMDA data, information will be made available to the public, after scrubbed for PII

 “CFPB will determine what, if any, modifications and deletions are appropriate after it obtains a full year of data.” (will be announced at 
a later date)

 Higher-level, aggregate data will be released before application-level data

53

1071 FINAL RULE – REPORTING DATA

 Institution must make a statement available to the public on its website, or otherwise upon 
request, that the institution’s small business lending application register, as modified by the 
CFPB, is or will be available from the CFPB

 Sample notice language:

 Small Business Lending Data Notice

 Data about our small business lending are available online for review at the Consumer Financial Protection 
Bureau’s (CFPB’s) website at https://www.consumerfinance.gov/data-research/small-business-lending/. The data 
show the geographic distribution of our small business lending applications; information about our loan approvals 
and denials; and demographic information about the principal owners of our small business applicants. The CFPB 
may delete or modify portions of our data prior to posting it if doing so would advance a privacy interest. Small 
business lending data for many other financial institutions are also available at this website.
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1071 FINAL RULE – FIREWALL AND RECORD RETENTION

 Lenders must have a “firewall” in place to ensure certain persons have access to the data

 “employees and officers of a covered financial institution or its affiliate are prohibited from accessing an applicant’s responses to the 
final rule’s required inquiries regarding the applicant’s minority-owned, women-owned, and LGBTQI+-owned business statuses and 
regarding its principal owners’ ethnicity, race, and sex if that employee or officer is involved in making any determination concerning 
the applicant’s covered application.”

 There is an exception of the institution determines the “employee or officer should have access to one or more applicants responses,” but the 
institution must provide “a notice to the applicants whose responses will be accessed,” or a broader group of applicants, “up to and including all 
applicants.”

 The institution must not disclosed demographic information to other parties (except in limited circumstances)

 Record retention: 3 years after “small business lending application register” is submitted to the CFPB

 The demographic information responses must be kept separate from the rest of the application and accompanying information

55

1071 FINAL RULE – SAFE HARBOR AND BONA FIDE ERRORS

 Safe harbor regarding incorrect entries of census tracts, NAICS codes, application dates, 
determinations of small business status, covered credit transactions, and covered applications

 If certain tools are used and presumptions made at the time of application

 Bona fide errors - tolerance

 There is a presumption that the institution maintains “procedures reasonably adapted to avoid errors”

 Tolerance for bona fide errors is determined within a random sample of the data submission, and the field does 
not exceed a threshold for that purpose

 Size of the random sample depends on the size of the small business lending application register
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1071 FINAL RULE – OTHER NOTES

 Compliance with upcoming final CRA regulations – data reporting

 “Under the regulators’ Community Reinvestment Act proposal, data submitted under the CFPB’s rule would satisfy the relevant Community 
Reinvestment Act requirements.”

 Use of new digital tools developed by industry and technology partners

 Institutions can work with third parties (including industry groups) to develop services and technologies that will aid in collecting and reporting data in 
ways that are tailored to their business model

 CFPB plans to provide Application Programming Interfaces (API) in an open-source environment to spur development of accurate and efficient data reporting 
tools

 Additional implementation time for lenders “with strong records of service to meet the needs of the communities they serve

 “CFPB intends to issue a supplementary proposal that would, if finalized, provide additional implementation time for small lenders that have 
demonstrated high levels of success in serving their local communities, as measured by their performance under relevant frameworks like the 
Community Reinvestment Act and similar state laws”

 CFPB Policy Guidance on supervisory and enforcement activities

 CFPB “intends to focus its supervisory and enforcement activities…on ensuring that lenders do not discourage small business loan applicants from 
providing responsive data, including responses to the requests to provide demographic information about their ownership.”
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Phone: 800-847-1653 
E-mail: consultants@bankerscompliance.com
Website: www.bankerscompliance.com

Version 1.0 

Regulation B Denial Reasons Section 1071 Reportable Denial Reasons 
Credit Application Incomplete Other (Free Form Text) 

Insufficient Number of Credit References 
Credit Characteristics of the Business 

Credit Characteristics of the Principal Owner(s) or Guarantor(s) 

Unacceptable Type of Credit References Provided 
Credit Characteristics of the Business 

Credit Characteristics of the Principal Owner(s) or Guarantor(s) 

Temporary or Irregular Employment Credit Characteristics of the Principal Owner(s) or Guarantor(s) 

Unable to Verify Employment Unable to Verify Information 

Length of Employment Credit Characteristics of the Principal Owner(s) or Guarantor(s) 

Income Insufficient for Amount of Credit Request Cashflow 

Excessive Obligations in Relation to Income Aggregate Exposure 

Unable to Verify Income Unverifiable Information 

Length of Residence Credit Characteristics of the Principal Owner(s) or Guarantor(s) 

Temporary Residence Credit Characteristics of the Principal Owner(s) or Guarantor(s) 

Unable to Verify Residence Unverifiable Information 

No Credit File Credit Characteristics of the Principal Owner(s) or Guarantor(s) 

Limited Credit Experience Credit Characteristics of the Principal Owner(s) or Guarantor(s) 

Poor Credit Performance With Us 
Credit Characteristics of the Business 

Credit Characteristics of the Principal Owner(s) or Guarantor(s) 

Delinquent Past or Present Credit Obligations with 
Others 

Credit Characteristics of the Business 

Credit Characteristics of the Principal Owner(s) or Guarantor(s) 

Garnishment, Attachment, Foreclosure, 
Repossession, Collection Action or Judgement 

Credit Characteristics of the Business 

Credit Characteristics of the Principal Owner(s) or Guarantor(s) 

Bankruptcy 
Credit Characteristics of the Business 

Credit Characteristics of the Principal Owner(s) or Guarantor(s) 

Value or Type of Collateral Not Sufficient Collateral 

Other, Specify 

Use of Credit Proceeds 

Time in Business 

Government Loan Program Criteria 

Unverifiable Information (other than Residence or Income) 

Other (Free Form Text) 

Lack of Established Earnings Cashflow 

Slow or Past Due in Trade or Loan Payments 
Credit Characteristics of the Business 

Credit Characteristics of the Principal Owner(s) or Guarantor(s) 

Regulation B Denial Reasons vs. 
Section 1071 Reportable Denial Reasons 

Comparison Chart 
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