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90.702: Scientific, Technical, or other
Specialized Knowledge is Admissible, If

. Assists the trier of fact in understanding the
evidence or in determining a fact in issue.

. Witness is qualified by knowledge, skill,
experience, training, or education.

. Testimony based upon sufficient facts or data.

. Testimony is the product of reliable principles
and methods.

. Witness has applied the principles and methods
reliably to the facts of the case.

Legislative Intent: Laws of Florida
§2013-107

. Adopt standards in Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579 (1993),
General Electric Co. v. Joiner, 522 U.S. 136
(1997), and Kumho Tire Co. v. Carmichael,
526 U.S. 137 (1999).

. No longer apply Frye v. United States, 293
F.2d 1013 (D.C. Cir 1923).

. Prohibit pure opinion testimony as provided

in Marsh v. Valyou, 977 So.2d 543 (Fla. 2007).
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Definition of Pure Opinion (Marsh)

Diagnosis based on an expert’s opinion and
experience, versus a specific scientific test.

Opinion testimony based upon clinical
experience.

Did not rely on any study, test, procedure, or
methodology that constituted new or novel
scientific evidence.

Instead, was based on an analysis of medical
records and differential diagnosis.

Example of Pure Opinion (Perez)

Child born prematurely brought negligence
claim against mother’s employer.

Expert said the premature birth resulted from
placental abruption, meaning the placenta
became separated from the uterine wall.
Expert opined that this was caused by work
related stress.

Court held that it did not meet Daubert test.
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Examples of Pure Opinion

* Neurologist, based upon clinical experience
alone, that the failure of physicians to perform a
caesarian operation on a mother in labor caused
brain damage to her child at birth.

* Ophthalmologist, based on experience and
training, that the exposure of an eye to
polychlorinated biphenyles causes cataracts.

* Medical experts recognized relationship or
association between trauma and the onset of
fibromyalgia, based on clinical experience.

More Pure Opinion (Giamio)

* Testimony of treating physician in workers’
compensation case as to percentage of loss
caused by pre-existing injury.

* The witness said that when he was asked to
apportion the loss he thought about it and
just came up with the stated figure.

e This did not meet the second and third prongs
of Daubert.
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Factors Suggesting Legislative Intent is to Allow
Pure Opinion upon Compliance with Daubert

1. The Legislature barred pure opinion as it was
allowed in Marsh.

2. In Marsh the Court only held that pure
opinion did not have to comply with Frye, but
it in fact found that the opinion in that case
did comply with Frye.

3. The legislative thrust was to clearly require
compliance with Daubert, Joiner and Kumho.

Look to Federal Law to Resolve Issue
on Pure Opinion

* The U.S. Supreme Court has never ruled that pure
opinion is inadmissible.

* |n fact, they have never even used the term.

* Instead, the Court has distinguished between opinions
based on testing and opinions based on experience.

* Opinions based on knowledge and experience if they
comply with Daubert are admissible. (Kumho)

* |n some cases, “the relevant reliability concerns may
focus upon personal knowledge or experience.”
(Kumho)
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But Most Importantly ( Kumho)

* Daubert factors don’t apply in all cases.

* They simply provide a rational method for
determining the issue of reliability.

* Factors the court applies depend on the subject
and the nature of the particular case.

* Daubert is critical because it established the gate-
keeping function.

* In all three leading Supreme Court cases, the
court ruled that the trial judge probably exercised
its discretion in excluding the opinion.

Factors that apply to Non-Scientific or
Experience Based Testimony

* Daubert question’s may help.

* It may be appropriate to ask how often has
the expert's experience-based methodology
produced erroneous results.

* Or whether such method is generally accepted
in the relevant community.

* |t may be useful to ask whether the witness’s

preparation would be acceptable in his/her
field.

5/13/2015

14



5/13/2015

actors (Kumhc

al judge must have considerable
ciding how to go about determining
ther particular expert testimony is
able.

judge should consider the specific fa
tified in Daubert where they are
able measures of the reliability ¢

ctors: (Kumhc

opinion is not admissible if it is co
sting data only by the “ipse dixit of t
rt.” (It is true because | say so)

bjective belief and unsupported speculat
henceforth inadmissible.” (Perez)

e may be other “reasonable reliability
ia” that apply.

as the discretion to determine reli
the particular facts and circun

15



>sing party must invoke the court’s
ping function by sufficiently calling in
astion the factual basis, data, principles
thods, or applications upon which the
inion rests.

at could be done by objection during t

action to question calling for opinion
e to establish foundation.

oretrial motions.

as on the Gate

Function (Erhardt)

gatekeeping function requires that t
Irt determine that the party seeking to
roduce the testimony show each of the
702 elements by a preponderance of t

5/13/2015

16



5/13/2015

sure you have the experience,
/ledge and training to deal with Da
the expert generally.

ou don’t, find help and/or associate a
alified attorney.

sider the OJ Simpson defense team
oach, if you have the money.

2 sure your experts understand 90.
jubert.

pert Depositio

expert’s reports in the frame wc
02 & Daubert.

orporate questions based on that stat
d Daubert into deposition.

ecessary seek leave to depose expert c
bert issues if a discovery deposition
ady been done.

with your own expert in prepari

17



Suggestions for Taking Deposition

* You may want to issue a subpoena duces tecum
based on the 90.702 & Daubert factors.

* Make sure list is exhaustive.

* Get on the record the expert’s opinion of what
materials were relied on but not brought to the
deposition.

* If you plan on using any books, guides, studies,
etc. in the Daubert motion or hearing or during
trial make sure the expert acknowledges that
they are authoritative.

Suggestions for Taking Deposition

» Separate Daubert portion of deposition from
general discovery.

* Be sure to set sufficient time.

* Make sure to ask straightforward questions
about the methodology and all 90.702 &
Daubert factors.
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Proper Exercise of Judicial Discretion

To comply with gatekeeping function must
make specific findings on the record.

Judge must make some kind of reliability
determination.

The key inquiry is whether the appellate court
can determine whether the district court
“properly applied the relevant law.” Nichols,
169 F.3d at 1262.

Relevant law is Rule 702.

Proper Exercise of Judicial Discretion

Findings should address specific objection.

Judge need not make explicit findings as to
matters not objected to.

If objection goes to qualifications, the trial judge
fulfills task by finding that the witness is qualified
based on her “training, education, background
and experience.”

If objection does not attack methodology, judge
need not make explicit findings as to validity of
the methodology.
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