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THE FLORIDA BAR / PINTALUGA 

 The Florida Bar v. Pintaluga, 130 So.3d 1278 (Fla. 
2013); Florida Supreme Court Case No. SC13-1021 

 
 
 Consent Judgment:   

 Violation of Rules Regulating The Florida Bar 5-1.1(e) and 5-
1.1(f), concerning receipt, ownership and disbursement of 
trust funds. 
 

 Discipline:   
 (1) Public Reprimand by publication; and  
 (2) Payment of The Florida Bar’s costs. 

 



REPORT OF REFEREE AND COURT ORDER 



THE FLORIDA BAR V. PINTALUGA  
(NOV. 21, 2013) 

I. Uncontested Referee Report and Consent 
 Judgment 
 
II. Discipline:  Public Reprimand and Costs 
 ($1,286.90) 
 
III. Violations of Rules 5-1.1(e) and 5-1.1(f) 

 



THE FLORIDA BAR V. PINTALUGA  
(NOV. 21, 2013) 

IV. Facts: 
 A. PI case 
 B. Client signed "Authorization for Payment & Protections" for services by 
  doctor 
 C. Pintaluga did not sign Authorization and was not a party to it 
 D.  Pintaluga never issued an LOP  
 E. Authorization provided that any money owed doctor would be paid from 
  PI settlement 
 F. Pintaluga aware of Authorization 
 G. PI settled 
 H. Pintaluga attempted to negotiate a reduction of the charges, but was 
  unsuccessful 
 I. Client instructed Pintaluga not to pay doctor 
 J. Client agreed to negotiate directly with doctor 
 K. Pintaluga disbursed funds to client 
 L. He did not hold funds in trust; did not interplead funds 
 M. Pintaluga explained to client his rights, obligations & risks 
 

 



THE FLORIDA BAR V. PINTALUGA  
(NOV. 21, 2013) 

V. Factors: 
 A. Aggravating:  Substantial experience in the practice of 
  law 
 B. Absence of prior discipline 
  Absence of a dishonest or selfish motive 
  Full and free disclosure and cooperation 
  Remorse 
 C. Standards For Imposing/Lawyers Sanctions 
  Standard 7.3 – Public Reprimand 
   - negligently engages in conduct 
   - causes injury or potential injury for client,  
     public, legal system 

 



RULE REGULATING THE FLORIDA BAR 5-1.1 
(e) Notice of Receipt of Trust Funds; Delivery; Accounting. Upon receiving funds or 
other property in which a client or third person has an interest, a lawyer shall 
promptly notify the client or third person. Except as stated in this rule or 
otherwise permitted by law or by  agreement with the client, a lawyer shall 
promptly deliver to the client or third person any funds or other property that the 
client or third person is entitled to receive and, upon request by the client or third 
person, shall promptly render a full accounting regarding such property. 
 
(f) Disputed Ownership of Trust Funds. When in the course of representation a 
lawyer is in possession of property in which 2 or more persons (1 of whom may 
be the lawyer) claim interests, the property shall be treated by the lawyer as trust 
property, but the portion belonging to the lawyer or law firm shall be withdrawn 
within a reasonable time after it becomes due unless the right of the lawyer or 
law firm to receive it is disputed, in which event the portion in dispute shall be 
kept separate by the lawyer until the dispute is resolved. The lawyer shall 
promptly distribute all portions of the property as to which the interests are not in 
dispute. 



THE FLORIDA BAR V. SILVER (JUNE 21, 2001) 

The Florida Bar v. Silver, 788 So.2d 958 (Fla. 2001); Florida Supreme Court 
Case No. SC00-689 
 
I. Contested case – Referee Trial and Review by Supreme Court 
 
II. Discipline:  Public Reprimand and Costs ($3,843.00) 
 
III. Violation of Rules: 
 
  4-1.15(b) (safekeeping property) 
   (now – Rule:  4-1.15)("A lawyer shall comply with TFB 
   Rules Reg. Trust Accts") and 5-1.16 ("Notice of  
   Receipt of Trust Funds; Delivery; Accounting") and  
   5.1.1(f) ("Disputed Ownership of Trust Funds") 
 
  (4-8.4 – not guilty – dishonesty, fraud, deceit,   
   misrepresentation) 



THE FLORIDA BAR V. SILVER (JUNE 21, 2001) 
IV. Facts: 

 
 A. PI case 
 B. Silver issued several LOPs to doctors 
   - some included medical assignment signed by client 
 C. Silver received MedPay settlement 
 D. Silver did not notify any doctors of MedPay settlement 
 E. No MedPay funds to doctors 
 F. Later, Silver and client signed LOP / Lien from Ramaden (clinic) 
 G. Silver modified client LOP and signed and client signed 
 H. PI case settled 
 I. Silver reduced fees and agreed to negotiate with doctors 
 J. Silver sent letters to doctors – except Ramaden 
 K. Send checks to Ramaden as settlement – rejected 
 L. Apparently – disbursed all funds without settlement with Ramaden 
 M. Silver claimed his fee contract gave him superior lien 
 
V. Analysis: 

 
 A. Silver had a duty to notify of receipt of funds – failed to notify of MedPay 
    -  violation of 4-1.15(b) 
 
 B. Failed to notify Ramaden of PI settlement 
 



THE FLORIDA BAR V. SILVER (JUNE 21, 2001) 

VI. Factors: 
 

 A. Standard 7.3 
 
 B. Aggravation 
   Refused to acknowledge wrongful   
   conduct 
   Substantial experience (28 years) 
 
 C. Mitigation 
   Lack of disciplinary record   
   Absence of dishonest motive 
   Absence of fraud 
   Cooperative attitude 

 



ETHICS OPINION 02-4 (APRIL 2, 2004) 
"Letters of Protection" 

A. No clear legal definition of a "letter of protection” 
 
B. The Critical Issues: 

 
 1. Is the lawyer a party to LOP? 
  a)  As client's agent 
  b)  As direct party 
  
 2. If only the client signed an LOP – is it enforceable? 
   -  does the client contest it? 
  
 3. Is there a conflict of interest because both the lawyer and  
    client are parties to the LOP? 
   -  must the lawyer withdraw (Rule 4-1.16) 
  
 



ETHICS OPINION 02-4 (APRIL 2, 2004) 
"Letters of Protection“ (continued) 

  
 4. If there is a dispute between client and medical provider   
   – what to do? 
 
  a.  If medical provider has a legal claim – to disburse to the client 
    – may be wrongful interference by lawyer 
   i.  But lawyer cannot arbitrate the dispute 
   ii. Where appropriate – interplead 
   iii. Retain in trust 
   iv. Comment - Rule 5-1.1 
   v. Must notify the client and medical provider of funds 
     (Rule 5-1.1(e) and (f)) 
   vi. May need partial closing statement 
   vii. Must advise client of rights/obligations 
   viii. May need to advise client to seek legal advice 



ETHICS OPINION 67-36 (MAY 28, 1968) 

- If the client and medical provider 
 cannot agree – the lawyer should 
 interplead 
 

- But EO 02-4 – interpleader is not the 
 only alternative 
 



FLORIDA ETHICS OPINIONS –  
INTERPLEADER ACTIONS 

 02-6: Attorney must hold funds in trust until 
dispute is resolved, or may file an interpleader 
and deposit the funds into the court’s registry. 

 02-4:   No bright line rule.  Disputed funds 
must be held in trust. 

 67-36:   Attorney holding settlement or 
judgment funds in trust who assigned and 
thereafter repudiated the assignment of funds 
should institute an appropriate interpleader 
action. 
 



FACTORS TO CONSIDER BEFORE 
DISBURSEMENT OF FUNDS 

1. Did the lawyer sign a document obligating the lawyer or the 
 client to pay a third party from the funds? 
2. Did the client sign a document promising to pay the third 
 party from the funds? 
3. Did the lawyer (client) rely upon the third party's 
 work/assistance/consideration in obtaining the funds? 
4. Did the lawyer negotiate with the third party? 
5. Did the lawyer evaluate the third party's claim and make an 
 informal, good-faith determination of the legal basis for the  
 claim? Is the decision documented? 
6. Did the lawyer advise the parties that an interpleader 
 action may become necessary if unable to resolve? 
7. Did the lawyer promptly notify the third party of receipt of 
 funds? 
 
 

 



FLORIDA RULE OF CIVIL PROCEDURE 1.240 -  
INTERPLEADER 
 Persons having claims against the plaintiff may be joined as 

defendants and required to interplead when their claims are 
such that the plaintiff is or may be exposed to double or 
multiple liability. It is not ground for objection to the joinder 
that the claim of the several claimants or the titles on which 
their claims depend do not have common origin or are not 
identical but are adverse to and independent of one another, 
or that the plaintiff avers that the plaintiff is not liable in 
whole or in part to any or all of the claimants. A defendant 
exposed to similar liability may obtain such interpleader by 
way of crossclaim or counterclaim. The provisions of this rule 
supplement and do not in any way limit the joinder of parties 
otherwise permitted. 



RESOURCES 
 Florida Bar Website: 

www.FloridaBar.org 
 Ethics Hotline:  1-800-235-8619 
 LOMAS: 1-866-730-2020 
 Fee Arbitration: 1-850-561-5719 

 
 F.L.A.:  1-800-282-8981 or  
 www.Fla-Lap.org 

 
 Note: You can always consult an 

attorney with experience and whose 
practice includes analysis of ethics 
issues and Bar rules and defense of 
Bar discipline complaints. 
 



WHY AVOID BAR GRIEVANCES? 

Reputation . . . Time . . . Money . . .  



 Doing what's 
right isn't the 
problem. It is 
knowing what's 
right. 

 
Lyndon B. Johnson, 36th 
U.S. President (1963-
69) (1908-1973) 





Anyone who has never 
made a mistake has never 
tried anything new. 
 
Albert Einstein 

An expert is a man who has 
made all the mistakes which can 

be made, in a narrow field. 
 

Niels Bohr 



Mistakes are manageable.  
Misrepresentations are not. 



OATH OF ADMISSION TO THE FLORIDA BAR 
(EXCERPT) 

. . . 
To opposing parties and their counsel, I pledge 

fairness, integrity, and civility, not only in 
court, but also in all written and oral 
communications; 

. . .   



KNOW THE TRUST ACCOUNTING RULES. 
Chapter 5 of the Rules Regulating The Florida Bar.  



 A lawyer shall hold in trust, separate from the lawyer's own 
property, funds and property of clients or third persons that 
are in a lawyer's possession in connection with a 
representation.  

 

 If client pays for set (earned) fee and advance costs in one 
payment, lawyer must initially deposit the funds into trust 
account and immediately move the fee to the operating 
account. Ethics Op. 93-2. 

 

 Funds held in trust should be short term. 
 

 Disputed funds must remain in trust until dispute is 
adjudicated. 

 

 With clients, consider the Bar’s fee arbitration program. 
 

 

IOTA Trust Accounts 



RESPONSIBLE TRUST ACCOUNTING 

 Temporary or permanent use of trust funds is theft and 
the sanction is presumptive disbarment. 
 

 Trusted employees may steal. 
 Attorney should review unopened bank statement. 
 Review the checks – signatures and payees. 
 Review closing statements. 
 Checks and balances. 
 Avoid non-lawyer signatories. 

 
 Verify any C.P.A. is familiar with Chapter 5. 

 Reconcile trust account bank statement. 
 Confirm reconciled bank balance = journal balance and total 

client ledger balance. 
 



OVERVIEW:  FLORIDA LAWYER 
REGULATION AND DISCIPLINE 

 
  Complaints may be filed by ANYONE 
 
  If ACAP calls or Bar requests, RESPOND 
 
  5 Branch Offices, Investigators and Auditors 
 
  Grievance Committees 
 
  Referee and Supreme Court of Florida 
 



FLORIDA BAR STATISTICS   

           Annual Average Fiscal Years 2008-2013: 
 
  Cases Opened        7,591 
  Disbarments                        80 
  Suspensions                142 
  Felony Suspensions                       21 
  Public Reprimands                       40 
  Admonishments                       41 
  Probation                        40 
  Diversion orders                     112 
 
Published Florida Bar News, December 1, 2013 



RULE REGULATING THE FLORIDA BAR 3-7 
PROCEDURE 



ATTORNEY CONSUMER ASSISTANCE AND INTAKE 
SCREENING PROCESS 
 Telephone Inquires 
 
 Written Inquires 
 

 
 
 

 ACAP Processing/Intake Process 
 More Lawyer/Public Friendly 



DISCIPLINARY PROCESS 
 
 Complaint 

ACAP/Intake 

Branch offices (5) 
 

Grievance Committee 
Similar to a Grand Jury 

Referee Appointed by  
Chief Judge 

Supreme Court of 
Florida 

Dismissal by Bar Counsel 

Dismissal by Intake counsel 

Dismissed if No Probable Cause 

Handles appeals and issues final order 

Trial held and makes 
recommendation  to Supreme 
Court 

Board of 
Governors Review 

Probable Cause Found 

Forward case to Grievance Committee 

Forward case to Branch Office 



INQUIRY/COMPLAINT 



ACAP DISMISSAL 

Responding 
attorney and 
Complainant 
are notified. 



REFERRAL TO BRANCH OFFICE 



STAFF LEVEL INVESTIGATIONS 

 Inquiry 
 Jurisdiction? 
 If true, is it a violation? 
 

 Complaint 
 Response requested 
 Rebuttal allowed 
 Analysis of facts 
 

 Options 
 Mediation/Fee Arbitration 
 Referral to Grievance Committee 
 Closure 



REFERRAL TO GRIEVANCE COMMITTEE 



GRIEVANCE COMMITTEE PROCESS 

 Investigating Member Assigned 
 

 Additional Investigation 
 

 Hearing or Review 
 

 Grievance Committee Action 



GRIEVANCE COMMITTEE HEARINGS:  
SUMMARY AND EVIDENTIARY 



GRIEVANCE COMMITTEE OPTIONS 

 No Probable Cause 
 No Probable Cause with Letter of Advice 
 Diversion 

 Ethics School 
 Trust Accounting Workshop 
 Florida Lawyers Assistance, Inc. 
 Advertising Workshop 
 Professionalism Workshop 
 Stress Management Workshop 
 LOMAS 
 Additional CLE Hours 

 Minor Misconduct 
 Probable Cause 



GRIEVANCE COMMITTEE RESOLUTIONS: 
NO PROBABLE CAUSE 



GRIEVANCE COMMITTEE RESOLUTIONS: 
DIVERSION RECOMMENDATION 



GRIEVANCE COMMITTEE RESOLUTIONS: 
FINDING OF PROBABLE CAUSE 



GRIEVANCE COMMITTEE RESOLUTIONS: 
COMPLAINT OF MINOR MISCONDUCT 



SUPREME COURT OF FLORIDA  
PRETRIAL PROCESS 
 Complaint Drafting and Filing 

 
 Guilty Plea 

 
 Appointment of Judicial Review 

 
 Discovery (Fla. R. Civ. P.) 



SUPREME COURT OF FLORIDA 
TRIAL PROCESS 

 Complaint & Answer 
 

 Final Hearing 
 

 Hearing on Sanctions 
 

 Report of Referee 
 

 Supreme Court Review 
 

 Issues Final Order 
 
 



COMPLAINT AND ACKNOWLEDGMENT OF NEW 
FLORIDA SUPREME COURT CASE 



ORDERS DESIGNATING JURISDICTION AND 
REFEREE 



RULE REGULATING THE FLORIDA BAR 3-7.6(F) 

 (f) Nature of Proceedings. 
(1) Administrative in Character. A disciplinary 
proceeding is neither civil nor criminal but is a 
quasi-judicial administrative proceeding. The 
Florida Rules of Civil Procedure apply except as 
otherwise provided in this rule. 
 
(2) Discovery. Discovery shall be available to 
the parties in accordance with the Florida Rules 
of Civil Procedure. 
 



REPORT OF REFEREE 



SUPREME COURT OF FLORIDA ORDER 



APPELLATE PROCESS AT SUPREME COURT  

 
 Petition for Review 

 
 Rules of Appellate 

Procedure apply 



ADDITIONAL RESOURCES 

Walker, David J.  “How Not to Respond to a Disciplinary 
Inquiry:  Eight Ways to Make a Bad Situation Worse.”  
ABA Journal.  December 1992: p. 99-100.  Print. 

How Not to Respond to a Disciplinary Inquiry (via 
Google Books)  

 
Lundberg, Donald R. “In the Solution: Dealing with an 

Ethics Complaint.” GPSOLO.  October/November 
2010. Print. 

Dealing with an Ethics Complaint (via americanbar.org) 
 

http://books.google.com/books?id=pHOwVVSKzW4C&pg=PA99&lpg=PA99&dq=how+not+to+respond+to+a+disciplinary+inquiry+walker+aba+journal&source=bl&ots=CXn9dA9cOA&sig=IHaDgNz8gZGnIiM1TQIeBlOMEKY&hl=en&sa=X&ei=uHiPU-LpC6nhsASEtYD4DQ&ved=0CCAQ6AEwAA
http://books.google.com/books?id=pHOwVVSKzW4C&pg=PA99&lpg=PA99&dq=how+not+to+respond+to+a+disciplinary+inquiry+walker+aba+journal&source=bl&ots=CXn9dA9cOA&sig=IHaDgNz8gZGnIiM1TQIeBlOMEKY&hl=en&sa=X&ei=uHiPU-LpC6nhsASEtYD4DQ&ved=0CCAQ6AEwAA
http://www.americanbar.org/content/newsletter/publications/gp_solo_magazine_home/gp_solo_magazine_index/solo_lawyer_ethics_grievance_complaint_discipline_bar.html


Florida Lawyers Assistance, Inc. 
2335 E. Atlantic Blvd., Suite 410 
Pompano Beach, FL 33062 
www.fla-lap.org  
(800) 282-8981 
 

FLA Toll-Free Hotline: (800) 282-8981  (National) 
FLA Judges’ Hotline: (888) 972-4040 (National) 
Pompano Beach Office: (954) 566-9040 
Fax: (954) 568-0803 
 
E-Mail: mail@fla-lap.org 
 
Michael Cohen, Esq., CEAP, Executive Director: michael@fla-lap.org or 305-790-4207 
(Cell) 
 
Judy Rushlow, Esq., CAAP, Assistant Director: judy@fla-lap.org or 954-646-8169 (Cell) 
 
Scott Weinstein, Ph.D., Clinical Director: scott@fla-lap.org or 954-818-0888 (Cell) 



THANK YOU FOR ATTENDING! 
Donald A. Smith, Jr., Esquire 
Smith, Tozian, Daniel & Davis, P.A. 
109 N. Brush Street, Suite 200 
Tampa, Florida 33602 
 
www.floridabardefense.com  
 
813-273-0063 
813-221-8832 (fax) 
 
dsmith@smithtozian.com  

http://www.floridabardefense.com/
mailto:dsmith@smithtozian.com
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