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Recent Developments. We understand that EPA now intends to issue the proposed 
rule in late summer and will likely seek an extension of the Court-imposed deadline.  
SLMA, AF&PA and other industry partners continue to work together to address 
issues that have been raised by the EPA with respect to the potential rulemaking. On 

December 13, 2018, the industry partners met with EPA to discuss the potential rulemaking. Among other 
topics, the industry coalition is engaging with EPA to discuss work practice standards that are flexible and 
reasonable for major source lumber producers.  
 

Recent Developments. EPA has submitted a proposed rule to the Office of 
Management and Budget for the formal adoption of EPA’s January 25, 2018 
memoranda directed at the reversal of EPA’s prior “once in, always in” policy.  This 

policy prevented major hazardous air pollutant (“HAP”) sources from ever being considered a minor/area 
source even if such source reduced their HAP emissions below major source levels.  EPA’s new position 
would allow a major source to reduce its emissions below the significant source threshold and then opt out of 
the Title V permitting process (with respect to HAPs) and other programs directed at major sources only. 
 

Recent Developments. None. On December 6, 2018, EPA issued a Proposal to revise 
the regulations governing greenhouse gas emissions from new coal-fired power plants. 
The Proposed rule would do away with the current requirement (established during the 

Obama Administration) which strictly limited potential greenhouse gas emissions from newly constructed 
power plants. The Proposal is expected to generate strong resistance from the public and environmental 
groups. Interestingly, there are no current plans to build any new coal-fired power plants in the U.S. at this 
time.  
 
In this proposal, EPA, in accordance with the April policy issued by Administrator Pruitt on biomass 
(discussed in the section below), treats biomass derived from “responsibly managed” forests as carbon neutral. 
While “responsibly managed” is not defined, EPA references ensuring that forest biomass is not sourced from 
lands converted to non-forest uses, which echoes the bipartisan language enacted by Congress in both the 
Consolidated Appropriations Act for FY17 and the FY18 Omnibus Appropriations Act. 
 

Recent Developments. None. On February 14, 2019, the House passed the FY19 
Appropriations Bill.  Among other things, the Bill emphasized the key role that forests 
can play in addressing the energy needs of the United States. The Bill directed the DOE, 

USDA and US EPA to ensure that Federal policy relating to forest bioenergy is consistent across all Federal 
departments and agencies and recognizes the full benefits of the use of forest biomass for energy, 
conservation, and responsible forest management. The Bill also directed the agencies to establish clear and 
simple policies for the use of forest biomass as an energy solution, including policies that reflect the carbon-
neutrality of forest bioenergy and recognize biomass as a renewable energy source. 
 
Background. On November 1, 2018, the US EPA, Department of Agriculture and Department of Interior sent 
a joint letter to Congress to update them on the agencies’ progress for the implementation of the carbon 
neutrality legislation that was enacted in the Consolidated Appropriations Act of 2018 (H.R. 1625). The letter 
pledges that the three agencies will continue to work together to “ensure consistent federal policy on forest 
biomass energy and promote policies that support the treatment of forest biomass as a carbon-neutral 
renewable energy solution.” 
 
See also above for developments on this issue as it relates to the proposed Affordable Clean Energy Rule.  
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Recent Developments. None. On April 24, 2017, the D.C. Circuit granted EPA’s 
request to indefinitely delay oral arguments, which had previously been scheduled to 
begin on May 8th, regarding the pending challenges to the SSM Rule. This move may 

indicate that EPA is planning to reconsider the Rule internally.  
 
Background. November 22, 2016 marked the deadline for states to complete their SIP revisions in response to 
the final rule. There was a variety of state responses with many states choosing to accept EPA’s proposed 
language and others delaying their actions until completion of the litigation. Briefing has been completed in 
the litigation field by a broad coalition of industry, states, and state agencies asking the D.C. Circuit to strike 
down the SSM Rule.  

 
Recent Developments. None. On July 3, 2018, the D.C. Circuit denied the Sierra Club’s 
request for the Panel Rehearing (discussed below).   
 
In addition, SLMA continues to work with its industry partners on the portions of the 

Rule that were remanded to the agency on March 19, 2018.  The industry group met with EPA recently to 
discuss potential fixes to the Rule.  On March 19, 2018, the DC Circuit issued its decision on the pending 
challenges to the “reconsideration rule.” This case involves a challenge to EPA’s decisions to amend the major 
source rule by (a) setting a minimum MACT floor of 130 ppm for CO as a surrogate for organic HAP 
emissions and (b) establishing and clarifying work practice standards during startup and shutdown periods. 
The DC Circuit upheld the portion of the rule relating to startup and shutdown periods but reversed and 
remanded to EPA the surrogate-CO standard for further clarification and justification.  SLMA will work with 
its industry partners to help EPA finalize this standard. 
 

Recent Developments. None. On December 7, 2018, an industry coalition submitted a 
petition to the EPA requesting that it remove restrictions under the Non-Hazardous 
Secondary Materials (NHSM) rule, based on contaminant comparison criteria that are 
incompatible with recent court decisions. The Petition specifically asks for the removal 

of the “designed to burn” designation for creosote treated ties. The coalition believes that removal of the 
mandatory contaminant comparison criteria will result in the removal of the “percentage to burn” combustion 
limitation and date of construction restriction.  Importantly, removal of the comparison criteria will allow 
more treated wood biomass to be categorically listed as boiler fuels.  
 
On May 30, 2018, the EPA announced final rule changes to the definition of “Solid Waste” under the 
Resource Conservation and Recovery Act. The change vacates one of the criteria under which EPA uses to 
determine what materials fall under the definition of solid waste. EPA uses the same criteria for the NHSM 
rule, used to determine whether certain treated wood biomass can be listed as a boiler fuel.  SLMA and its 
industry partners are working to encourage EPA to change the NHSM rule.  
 

Recent Developments. None. On August 1, 2018, EPA informed the Court that it will 
not proceed with the reconsideration of the 2015 Rule but will instead push ahead with 
an expedited review of the 2015 standard as part of the previously scheduled 5-year 

review, which is set to conclude in October 2020. 
 
On September 14, 2018, the D.C. Circuit issued a ruling that voided portions of EPA’s Implementation Rule 
related to measures that States must take to comply with the 2008 ozone standard. This Ruling creates 
considerable uncertainty for States going forward.  It is likely to also complicate efforts by EPA to rely on the 
methods previously laid out in the 2008 implementation plan as it develops an implementation rule for the 
2015 standards. 
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OCCUPATIONAL HEALTH AND SAFETY ACT 
Prepared by Kilpatrick Townsend. 

 

Recent Developments. SLMA is working with its industry partners, the Waters 
Advocacy Coalition as well as NAFO and AF&PA to submit comments on the 
proposed rule discussed below to EPA and the Corps by the April 15 deadline.  
 

 On February 14, 2019, EPA and the US Corps published its proposed replacement of the 2015 WOTUS 
Rule in the Federal Register. The agencies will be accepting comments on the Proposal until April 15, 
2019. There is expected to be a massive number of comments submitted on the proposed scope of federal 
jurisdiction over waters of the U.S. 

 
EPA states that it hopes that the Proposal would allow for a jurisdictional test that is clearer and easier to 
understand for the regulated community. The proposed rule establishes six categories of waters that would be 
considered “waters of the United States.” 
 
Traditional navigable waters (TNWs): Large rivers and lakes, tidal waters, and the territorial seas used in 
interstate or foreign commerce. 
 
 Tributaries: Rivers and streams that flow to traditional navigable waters. These naturally occurring 

surface water channels must flow more often than just when it rains—that is, tributaries as proposed must 
be perennial or intermittent. Ephemeral features would not be tributaries under the proposal. 

 
 Certain ditches: “Artificial channels used to convey water” would be jurisdictional where they are 

traditional navigable waters, such as the Erie Canal, or subject to the ebb and flow of the tide. Ditches may 
also be jurisdictional where they satisfy conditions of the tributary definition as proposed and either 1) 
were constructed in a tributary or 2) were built in adjacent wetlands.  

 
 Certain lakes and ponds: Lakes and ponds would be jurisdictional where they are traditional navigable 

waters, or where they contribute perennial or intermittent flow to a traditional navigable water either 
directly or through other non-jurisdictional surface waters so long as those waters convey perennial or 
intermittent flow downstream. Lakes and ponds would also be jurisdictional where they are flooded by a 
“water of the United States” in a typical year, such as many oxbow lakes. 

 
 Impoundments: Impoundments of “waters of the United States” would be jurisdictional.  
 
 Adjacent wetlands: Under the proposal, wetlands that physically touch other jurisdictional waters would 

be “adjacent wetlands.” Wetlands with a surface water connection in a typical year that results from 1) 
inundation from a “water of the United States” to the wetland or 2) perennial or intermittent flow between 
the wetland and a “water of the United States” would also be “adjacent.” Wetlands that are near a 
jurisdictional water but don’t physically touch that water because they are separated, for example by a 
berm, levee, or upland, would be adjacent only where they have a surface water connection described in 
the previous bullet through or over the barrier, including wetlands flooded by jurisdictional waters in a 
typical year. 

 
Exclusions: The proposal also clearly outlines what would not be “waters of the United States,” including: 
 
 Waters that would not be included in the proposed categories of “waters of the United States” listed 

above—this would provide clarity that if a water or feature is not identified as jurisdictional in the 
proposal, it would not be a jurisdictional water.  

 Ephemeral features that contain water only during or in response to rainfall. 
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 Groundwater. 
 Ditches that do not meet the proposed conditions necessary to be considered jurisdictional, including most 

farm and roadside ditches. 
 Prior converted cropland. 
 Stormwater control features excavated or constructed in upland to convey, treat, infiltrate, or store 

stormwater run-off. 
 Wastewater recycling structures such as detention, retention and infiltration basins and ponds, and 

groundwater recharge basins would be excluded where they are constructed in upland. 
 Waste treatment systems, including all components, including lagoons and treatment ponds (such as 

settling or cooling ponds), designed to convey or retain, concentrate, settle, reduce, or remove pollutants, 
either actively or passively, from wastewater or stormwater prior to discharge (or eliminating any such 
discharge). 

 
 In October, a District Court in Texas issued a Stay of the 2015 WOTUS Rule pending the ongoing appeal 

over its merits.  The decision blocks any enforcement of the WOTUS Rule during litigation over its merits 
within the states of Texas, Louisiana and Mississippi. These three states now join the 24 states listed 
below that also have received a Stay of the WOTUS Rule pending related litigation and rulemakings. 

 
 On June 8, 2018, the U.S. District Court for the Southern District of Georgia issued a Stay of the WOTUS 

Rule pending the ongoing appeal over its merits.  The decision blocks any enforcement of the WOTUS 
rule during litigation over its merits within the states of Georgia, Alabama, Florida, Indiana, Kansas, 
North Carolina, South Carolina, Utah, West Virginia, Wisconsin and Kentucky. The decision joins 
another district court injunction that has been in force since 2015, which applies to 13 states -- namely, 
Alaska, Arizona, Arkansas, Colorado, Idaho, Missouri, Montana, Nebraska, Nevada, New Mexico, North 
Dakota, South Dakota and Wyoming. 

 
Background. On May 27, 2015, EPA and the Corps issued the final “waters of the U.S.” (“WOTUS”) 
Rule. Although EPA asserts that the Final Rule provides increased certainty for regulated entities, critics 
disagree and expect the newly expanded definition of WOTUS to lead to increased harassment and litigation 
from public interest groups.  It will also lead to a greater need to apply for “jurisdictional determinations” 
from the agencies prior to taking action that could impact a WOTUS.  
 

Recent Developments. On February 20, 2019, the National Academies of Sciences 
released a report titled “Improving the EPA Multi-Sector General Permit for Industrial 
Stormwater Discharges (2019)”. The Report’s recommendations are intended to 
significantly ease the regulatory burdens presented by the current General Permit. The 

Multi-Sector General Permit authored by EPA is used as a guide to state agencies in the issuance of storm 
water permits specifically for sawmills and wood treating operations. EPA is reportedly studying the Report 
as the agency develops the next draft Multi-Sector General Permit to be proposed later in 2019. 
 

Recent Developments. On April 8, 2019, EPA initiated a 30-day public comment 
period on its decision to reconsider its 2016 decision to partially disapprove the 
proposed water quality standards for the State of Washington. This action is being 
viewed as an indicator that EPA will not seek to impose the more stringent standards 

previously considered for tribal areas in that State. 
 
On December 3, 2018, a federal judge granted the Trump EPA’s request to reconsider the Obama 
administration’s controversial 2015 decision rejecting Maine water quality standards (WQS). This decision 
clears the way for the agency to roll back a decision that dischargers feared could result in unlawfully 
stringent permit limits if the agency used a similar rationale in other states. The court has given EPA 12 
months to revise its decision.  
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Background. On December 19, 2017, EPA finalized stringent water quality standards for certain parts of 
Maine that are similar to those recently finalized for Washington. For several years, EPA has insisted that it 
must go beyond the national Human Health Water Quality (“HHWQC”) and adopt EPA’s unreasonably 
conservative and unrepresentative values, citing both environmental justice concerns and tribal trust 
responsibilities. SLMA is monitoring the issue and will work with its partners to get involved as needed. In 
November 2017, an industry association filed a Petition for Reconsideration to EPA for the Washington State 
rule.  
 

 
Recent Developments. None. On September 24, 2018, SLMA submitted comments, 
along with the Forest Landowners Association, supporting the proposed amendments to 
the ESA. On July 24, the Departments of the Interior and Commerce proposed 

amendments to ESA regulations for a 60-day comment period. The proposals adjust some long-standing rules 
and also revisit changes made by the Obama administration. Among other things, the proposal requests public 
comment on the following issues:  
 
 Whether economic impact data would be useful at the time of listing (through the law will continue to 

prohibit the consideration of economic impacts in a listing decision); 
 Restoring the pre-2016 rule that limits consideration of unoccupied areas as critical habitat to situations 

where there is inadequate occupied habitat; and 
 Rescinding Interior’s “Blanket Rule” that automatically gave threatened species the same protections as 

endangered species (Commerce has always considered whether to extend such protections at the time of 
listing.) 

 
Recent Developments. None. On November 13, 2018, SLMA joined comments 
submitted by the Forest Landowners Association on the USFWS’ re-opening of the 
public comment period on a proposal to designate critical habitat in 9 counties in 
Mississippi and 1 county in Alabama for the Black Pine Snake. The species was 

listed as threatened in November 2015. 
 

Recent Developments. None. The U.S. Fish and Wildlife Service (USFWS) has 
initiated a 12-month review to determine whether to list the Tricolored Bat under the 
Endangered Species Act (ESA).  The underlying rationale for the review is the 
decline of the species population due to White Nose Syndrome (WNS).  If the 

USFWS determines the bat is endangered, then habitat conservation measures similar to those proposed for 
the Northern Long-Eared bat would be likely.  We will monitor the development of this potential rulemaking 
as it moves forward. 
 

Recent Developments. None. On August 24, 2018, the Court announced that it 
was cancelling the previously scheduled oral arguments on the pending Motions 
for Summary Judgment for this case.  The Court indicated that it believes it can 
rule on the Motions without the need for oral argument.  Earlier, the Court 

bifurcated briefing in the case, with this first phase focused on the listing decision, and the second phase will 
be focused on the 4(d) provisions within the rule.    
 
Background. On January 14, 2016, the USFWS published a Final Rule under Section 4(d) of the Act. The 
Final Rule authorizes certain incidental/unintentional "takes” (i.e., harm or death) including those associated 
with “forest management activities” in certain areas.  The USFWS acknowledges that the NLEB is threatened 
due primarily to a disease known as “White Nose Syndrome” (WNS).  As such, the Final Rule has differing 
restrictions depending on whether an area is within the WNS Zone or not.   
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Recent Developments. None. On April 5, 2018, the USFWS designated the 
Louisiana Pine Snake as “threatened” under the Endangered Species Act.  The snake 
is found in isolated areas of Louisiana and Texas. Because the species was 
designated as threatened, as opposed to endangered, the USFWS also proposed a 

special “Section 4(d)” rule that would permit and encourage beneficial forest management across the pine 
snake’s habitat, provided specific conditions to protect the snake and its main food source — Baird’s pocket 
gopher — are met. 
 

Recent Developments. None. USFWS’s decision on the petition is past due and may 
be issued at any time. 
 
 

Recent Developments. At the end of each calendar year, all covered employers must 
review their OSHA 300 Logs (or equivalent form) to ensure that they are complete and 
accurate and must correct any deficiencies. A separate OSHA 300 Log must be 
completed for each of your establishments. At the end of each calendar year, all covered 

employers must also create an annual summary of the injuries and illnesses using the OSHA Form 300A 
Summary or equivalent form.  The OSHA 300A Summary must be signed by a company executive. A 
“company executive” is defined as: 1) an owner of the company (only if the company is a sole proprietorship 
or partnership); 2) an officer of the corporation; 3) the highest-ranking company official working at the 
establishment; or 4) the immediate supervisor of the highest-ranking company official working at the 
establishment.   
 
The OSHA 300A Summary must be posted no later than February 1, 2019 and must remain posted until 
April 30, 2019. Employers must create and post the OSHA Form 300A Summary even if there were no 
recordable injuries. This posting requirement is separate from the requirement to electronically submit OSHA 
Form 300A data to OSHA under the electronic reporting rule, which will be discussed below.   
 

Recent Developments. None. 
 
Background. Under OSHA’s recordkeeping regulations (29 C.F.R 1904), covered 
employers must prepare an OSHA 301 Incident Report or equivalent form for 

certain work-related injuries and illnesses. Employers must also document each recordable injury or illness on 
an OSHA 300 Log. A separate OSHA 300 Log must be completed for each of your establishments. At the end 
of each calendar year, these employers must review their OSHA 300 Logs to ensure that they are complete and 
accurate and must correct any deficiencies. At the end of each calendar year, all employers, except those who 
are exempt from OSHA’s recordkeeping requirements, must also create an annual summary of the injuries and 
illnesses using the OSHA Form 300A or equivalent form. Employers are required to retain these records for 
five years following the end of the calendar year that these records cover.  
 
Recordkeeping citations are low-hanging fruit for OSHA. The Occupational Safety and Health Acts states that 
“[n]o citation may be issued…after the expiration of six months following the occurrence of any violation.”  
 

Recent Developments. None. 
 
Background. As of January 1, 2015, all employers must report work-related 
fatalities to OSHA within eight hours of the incident resulting in the fatality and 

must report to OSHA all work-related in-patient hospitalizations that require care or treatment, all 
amputations, and all losses of an eye within twenty-four hours of the incident.  
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On May 11, 2016, OSHA issued the final rule requiring employers to electronically submit injury and illness 
data on an annual basis. The final rule originally required establishments with 250 or more employees to 
annually submit the OSHA 300 Log, OSHA Form 300A, and OSHA Form 301 incident reports, while 
establishments with 20 to 249 employees in certain industries (such as manufacturing) are only required to 
submit the OSHA Form 300A. On January 24, 2019, OSHA eliminated the requirement that large employers 
submit their OSHA 300 Logs and OSHA Form 300A on an annual basis. Beginning in 2019, covered 
employers must submit the prior calendar year’s OSHA Form 300A data to OSHA by March 2.  
 
The electronic reporting rule also expressly prohibits employers from retaliating against employees for 
reporting work-related injuries or illnesses.  To that end, the rule requires employers to inform employees of 
their right to report work-related injuries or illnesses without retaliation. This notice requirement may be 
satisfied by posting the OSHA Job Safety and Health – It’s The Law worker rights poster from April 2015 or 
later). In addition, the employer must ensure that its procedure for reporting work-related injuries and illnesses 
is reasonable and does not deter or discourage employees from reporting.  
 
The OSHA Injury Tracking Application and additional information regarding the electronic reporting 
requirement are available at: https://www.osha.gov/injuryreporting/ 
 

Recent Developments. None. 
 
Background. On August 13, 2015, OSHA updated its National Emphasis Program 

(“NEP”) on amputations to include the following targeted industries: “Sawmills,” “Wood Preservation,” 
“Wood Window and Door Manufacturing,” “Cut Stock, Resawing Lumber, and Planing,” “Other Millwork 
(including Flooring),” and “Wood Container and Pallet Manufacturing.” If an employer in one of the targeted 
industries reports an amputation, it will be subject to an inspection under the Amputations NEP. The content 
of the Amputations NEP are available at: https://www.osha.gov/pls/oshaweb/owadisp.show_document?
p_table=DIRECTIVES&p_id=6228. 
 

Recent Developments. None. 
 
Background. OSHA has been in the process of developing a comprehensive general 
industry standard to address combustible dust hazards since 2009. In 2017, the 

proposed standard was removed from the federal regulatory agenda. While a dedicated combustible dust 
standard is no longer a priority for OSHA at this time, the agency retains authority to cite employers for 
combustible dust hazards under the “general duty” to provide a workplace “free from recognized hazards that 
are causing or are likely to cause death or serious harm,” and housekeeping obligations set out in other OSHA 
standards, such as the recent Final Rule on walking-working surfaces and fall protection systems. Employers 
should also look to guidance from industry consensus standards, such as the 2017 edition of the NFPA 
Standard for the Prevention of Fires and Explosions in Wood Processing and Woodworking Facilities (“NFPA 
664”) and the 2019 edition of the NFPA General Standard on the Fundamentals of Combustible Dust (“NFPA 
652”). 
 
Under NFPA 652, all facilities with combustible dust hazards must have a Dust Hazard Analysis (“DHA”) 
completed by a professional safety consultant by September 7, 2020. Companies considering material 
modifications or system upgrades between now and September 2020 should confirm that they meet the 
specifications in NFPA 652 and 664. A DHA is a systematic review to identify and evaluate potential fire, 
flash fire, or explosion hazards associated with the presence of combustible dust in a process or facility and 
provide recommendations to manage the hazards (similar to OSHA’s Process Hazard Analysis for hazardous 
chemicals). Once a hazard analysis is completed, OSHA generally expects facilities to implement the 
recommendations as soon as possible, but in any event, no later than one to two years after the hazard analysis 
is completed. Thus, at the conclusion of the DHA, if systems or equipment are found non-compliant with 
NFPA specifications, they must be upgraded. The DHA must be reviewed an updated every five years.  
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Recent Developments. OSHA has requested public comments as it considers 
initiating rulemaking to revise the General Industry Powered Industrial Trucks 
standard. The current General Industry Powered Industrial Trucks standard became 
effective in 1971 and has not been updated since. In contrast, national consensus 

standards have been updated several times. Powered industrial trucks include forklifts, fork trucks, tractors, 
platform lift trucks, motorized hand trucks, and other specialized trucks powered by an electrical motor or an 
internal combustion engine. OSHA seeks information on:  
 
 The types, age, and usage of powered industrial trucks; 
 Maintenance and retrofitting; 
 How to regulate older powered industrial trucks; 
 Training; 
 Types of accidents and injuries associated with operating these machines 
 The costs and benefits of retrofitting machines with safety features; 
 Related ANSI and NFPA consensus standards; and  
 Compliance issues. 
 
Comments will be accepted until June 10, 2019. Comments must reference the Docket No. OSHA– 2018-
0008 and may be submitted electronically at http://www.regulations.gov; by facsimile to the OSHA Docket 
Office at (202) 693-1648; or by mail to OSHA Docket Office, Docket No. OSHA 2018-0008 or RIN (1218-
AC99), Room N-3653, Occupational Safety and Health Administration, U.S. Department of Labor, 200 
Constitution Avenue NW, Washington DC 20210.  
 

Recent Developments. In 2018, OSHA issued a memorandum formalizing its use of 
Unmanned Aircraft Systems (“drones”) to collect evidence during workplace 
inspections, particularly in areas that are inaccessible or pose a safety risk to OSHA 
inspectors. The memo provides that OSHA must obtain the express consent from the 

employer before using drones during any workplace inspection. In addition, employees onsite must be 
notified of the aerial inspection prior to launching a drone. Employers should be aware that all data collected 
by the OSHA drone will become part of the inspection file, and they can refuse to allow OSHA drones on 
their property.  
 

Recent Developments. In 2016, the EEOC mandated that a significant amount of 
pay data be submitted by employers with their EEO-1 annual reports. The new 
report form required employers to enumerate employee demographics by pay-
band—the various pay bands and persons in those bands would be summarized by 
race, sex and national origin. 

 
Background. In 2017, the Trump Administration suspended the data collection.  The National Women's Law 
Center sued, arguing it would be harmed by being deprived of the data to identify pay disparities.  On March 
4, 2019, a federal district court in the District of Columbia reinstated the pay data collection, ruling that the 
Administration's Office of Management Budget (OMB) rescission of its prior approval and subsequent stay 
were unlawful under the Administrative Procedure Act.  The judge ordered the EEOC to begin collecting this 
large amount of pay data in a compressed time frame.  The EEOC told the judge in early April that it could 
collect employee pay data by a deadline of September 30, 2019, under certain circumstances.  Employer 
groups indicated to the judge that it would take at least 18 months to comply, "the amount of time EEOC 
originally provided when the Component 2 Form was issued in September 2016" to comply with the 
reinstated ruling.   
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As of the date this article went to press, there is no firm deadline set for compliance. The judge hearing the 
case does not appear sympathetic with the EEOC or any employer group seeking a postponement, at least 
beyond September 30, 2019. There is great significance to this September 30, 2019 date, as normally following 
a regulation there are three years for an OMB ruling on the regulation, beyond which time the authorization of 
the regulation expires. Thus, there is an argument that there is no authority for collecting the pay data after 
September 30.   
 
The collection process itself could cost some $400 million. There is further concern because the EEOC may 
share the data with OFCCP, and the OFCCP may be subject to open records requests from third parties seeking 
the pay data it possesses on employers. The prior administration had planned to publicize summary data 
concerning the information in the aggregate, and technically the EEOC could go further, particularly in future 
administrations. The government's own studies have indicated that this type of aggregate pay data without 
information such as workers' experience, education and prior salary, is of no use to show any type of 
discrimination. Nevertheless, the information could be sought by plaintiffs' groups and used in publicity 
campaigns and plaintiff lawsuits. 
 
If the requirement goes into effect, questions arise as to what the remedy would be should employers fail to file 
the pay data. The normal EEOC remedy is simply a requirement to file the data, but OFCCP has the authority 
to go further, including theoretically, debarment from government contracts. There is an undue hardship 
exemption to filing the report, but there is little guidance on whether the exemption could apply in this 
situation.   
 
The EEOC as of this writing does not have a quorum, leaving unclear whether it can delay the deadline itself.  
The EEOC has told the judge in pending litigation EEOC cannot possibly receive the pay data before 
September 30, 2019, so the judge may very well set this date as the compliance date for the pay data. The 
EEOC's position with the court does not impact the filing of EEO-1 demographic data, known as Component 1, 
and that filing date for 2018 is still May 31, 2019. The pay data portion of the form, Component 2, will likely 
not be due until later, possibly September 30. 
 
Employers should "stay tuned" to further developments in this area.   
 

Recent Developments. The Department of Labor (DOL), on March 7, 2019, 
published its proposed “white collar” overtime exemption regulations, raising the 
previously required $23,660.00 annualized salary to $35,308.00. Two other new 
regulations have also been proposed.  
 
Background. Employers may still satisfy up to 10% of the minimum required 

salary by the payment of nondiscretionary bonuses, incentives and commissions, as long as the bonuses are 
paid annually or more frequently. Comments on the proposed rule are due May 31, 2019. 
 

Regular Rate 
 
On March 28, 2019, DOL announced a proposed rule to clarify and update the regulations governing the 
"regular rate" on which overtime is computed.   Under current rules, employers are discouraged from offering 
more perks to their employees as it may be unclear whether those perks must be included in the calculation of 
an employees' regular rate of pay.  The proposed rule focuses primarily on clarifying whether certain kinds of 
perks, benefits, or other miscellaneous items must be included in the regular rate.   
 
The DOL proposed clarifications to confirm that employers may exclude the following from an employee's 
regular rate of pay: 
 
 The cost of providing wellness programs, onsite specialist treatment, gym access and fitness classes, and 

employee discounts on retail goods and services; 
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 Payments for unused paid leave, including paid sick leave; 
 Reimbursed expenses, even if not incurred “solely” for the employer’s benefit; 
 Reimbursed travel expenses that do not exceed the maximum travel reimbursement under the Federal 

Travel Regulation System and that satisfy other regulatory requirements; 
 Discretionary bonuses, by providing additional examples and clarifying that the label given a bonus does 

not determine whether it is discretionary; 
 Benefit plans, including accident, unemployment, and legal services, and; 
 Tuition programs, such as reimbursement programs or repayment of educational debt.  
 
The DOL has not proposed any changes to the definition of an excludable discretionary bonus but the agency 
has proposed some new examples of discretionary bonuses that are excludable. These include bonuses paid to 
employees who make unique or extraordinary efforts that are not awarded according to pre-established criteria, 
severance bonuses, bonuses for overcoming challenging or stressful situations, and employee-of-the-month 
bonuses. The proposed rule also includes additional clarification about other forms of compensation, including 
payment for meal periods, "call back" pay, and others.   
 
Comments on the "regular rate" regulations are due May 28, 2019.   
 

Joint Employment 
 

On April 1, 2019, DOL published a third proposal rule over two weeks, this one dealing with joint 
employment.  The Fair Labor Standards Act (FLSA) allows joint employer situations where an employer and a 
joint employer are jointly responsible for the employee's wages.  This is a major issue for companies that could 
be potentially liable for wage and hour violations of contractually related companies, such as staffing 
companies and companies in franchise relationships. 
 
In 2017, the DOL withdrew the previous administration's sub-regulatory guidance regarding joint employer 
status that did not go through the rulemaking process that includes public notice and comment.  That previous 
Obama-era guidance memo said that joint employment should be applied "as broad as possible" under the 
FLSA.   
 
Now the DOL proposes a four-factor test that would consider whether the potential joint employer actually 
exercises the power to: 
 
 Hire of fire the employee; 
 Supervise and control the employee’s work schedules or conditions of employment; 
 Determine the employee’s rate and method of payment; and 
 Maintain the employee’s employment records. 
 
The proposal also includes a set of joint employment examples for comment that would further assist in 
clarifying joint employer status.  There are numerous examples, but only one illustrative example is listed 
below.  Examples also include factors that the DOL would consider irrelevant, including notably that 
"economic dependence" on the potential joint employer does not determine the potential joint employer's 
liability.  
 
Example: An office park company hires a janitorial services company to clean the office park building after-
hours.  According to a contractual agreement with the office park and the janitorial company, the office park 
agrees to pay the janitorial company a fixed fee for these services and reserves the right to supervise the 
janitorial employees in their performance of those cleaning services.  However, office park personnel do not set 
the janitorial employees' pay rates or individual schedules and do not in fact supervise the workers' 
performance of their work in any way.  Is the office park a joint employer of the janitorial employees? 
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Application: Under these facts, the office park is not a joint employer of the janitorial employees because it 
does not hire or fire the employees, determine their rate or method of payment, or exercise control over their 
conditions of employment.  The office park's reserved contractual right to control the employee's conditions of 
employment does not demonstrate that it is a joint employer. 
 
The proposed rule would also clarify factors that are not relevant to the joint employer analysis, most notably 
explaining that "economic dependence" on the potential joint employer does not determine the potential joint 
employer's liability.  Other irrelevant factors include, but are not limited to, whether the employee is in a 
specialty job or a job otherwise requiring special skill, initiative, judgment, or foresight; has the opportunity for 
profit or loss based on managerial skill; and invests in equipment or materials required for work or the 
employment of helpers - factors often used to determine whether a worker is an employee or an independent 
contractor. 
 
The NLRB recently published a separate proposed rule to restrict joint employer liability.  The Board generally 
would require a company to exercise direct control over workers to be considered their joint employer.  The 
NLRB during the Obama Administration took an expansive view, indicating that a company's ability to 
indirectly control workers even if that authority wasn't used, may be enough to establish joint employment. 
 
Comments on the joint employment rule are due June 10, 2019. 
 

Recent Developments. Federal law still considers marijuana illegal, and it is 
exempt from positive drug-testing protection under the ADA.  For many years, 
arbitrators and courts allowed employers to terminate employees who tested 
positive for marijuana, even in medical marijuana situations.  Since 2017, however, 
the situation has become more confusing.  
 

Background. Courts in at least four states have indicated that employers potentially violate state law by 
disciplining employees with positive marijuana tests in the case of medical marijuana. The first state was 
Rhode Island in 2017, and now the states have expanded to include Delaware, Connecticut, and Massachusetts.  
The number of states in this category could expand further, as some 13 states have anti-discrimination 
provisions in their laws specifically for medical marijuana patients, and many other states have laws protecting 
lawful off-duty activities against employer retaliation. Some 32 states and Washington, D.C., now allow 
medical marijuana, and some states have legalized recreational use. There is a question whether the "lawful 
activities" state statutes affect a worker for failing a positive medical marijuana test, since medical marijuana 
may not qualify as a lawful activity because it is illegal under federal law.   On the other hand, these state law 
issues do not appear to be as big a problem when there is federally mandated drug testing, such as the U.S. 
Department of Transportation (DOT) requirements of testing for workers who operate commercial vehicles.  
Even in DOT testing situations, a plaintiff might argue that it is possible for an employer to test for marijuana 
and yet allow some sort of accommodation to a medical marijuana user.  
 
The employer community is confused concerning these developments, which are particularly complicated in 
the case of multi-state employers. Because of the legal issues as well as a shortage of workers, some companies 
have discontinued testing for marijuana or only testing employees in safety-sensitive positions, or have 
provided job accommodations for medical marijuana patients. 
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