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Proposed Fourth Quarter 2025 CC Docket No. 96-45
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COMMENTS AND OBJECTIONS OF CONSUMERS’ RESEARCH, CAUSE
BASED COMMERCE, INC., EDWARD J. BLUM, KERSTEN CONWAY,
SUZANNE BETTAC, ROBERT KULL, KWANG JA KIRBY, TOM KIRBY,
JOSEPH BAYLY, JEREMY ROTH, DEANNA ROTH, LYNN GIBBS, PAUL
GIBBS, RHONDA THOMAS, JAMES ROMEO, CODY CARNETT, PHILLIP
ARONOFF, AND JACQUELINE KLEIN

Commenters Consumers’ Research, Cause Based Commerce, Inc., Edward J.
Blum, Kersten Conway, Suzanne Bettac, Robert Kull, Kwang Ja Kirby, Tom Kirby,
Joseph Bayly, Jeremy Roth, Deanna Roth, Lynn Gibbs, Paul Gibbs, Rhonda Thomas,
James Romeo, Cody Carnett, Phillip Aronoff, and Jacqueline Klein (together,
“Commenters”) respectfully submit these comments and objections in response to the
Office of Managing Director (‘OMD”)’s Public Notice of Proposed Fourth Quarter 2025
Universal Service Contribution Factor.! The Commission should set the Fourth
Quarter 2025 Contribution Factor at 0.000 or reduce the Factor by the amount
accounted for by any unlawful portions.

I. INTRODUCTION
Commenters previously submitted comments and commenced litigation

arguing that various aspects of the Universal Service Fund (“USF”) are unlawful. The

1 Available at https://docs.fce.gov/public/attachments/DA-25-840A1.pdf.
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Supreme Court recently rejected some of those arguments but expressly left others
open, did not address others at all, and announced a new interpretation of the
relevant statute—47 U.S.C. § 254—that i1s contrary to thirty years of FCC rules,
litigation positions, and practice. See FCC v. Consumers’ Rsch., 145 S. Ct. 2482 (2025).

Several important arguments remain for why the USF, either in whole or in
part, is unlawful, including in its application by the Commaission.

(1) The Supreme Court majority expressly declined to rule whether 47
U.S.C. §§ 254(c)(3) and (h)(2) are unconstitutional under the nondelegation doctrine.
See 145 S. Ct. at 2505 n.9. The dissenting Justices explained that those provisions
are unconstitutional because they do not impose even qualitative restrictions on the
Commission’s ability to raise money for covered programs. Id. at 2531 (Gorsuch, J.,
dissenting). Because those provisions are unconstitutional, the Commission should
reduce the Contribution Factor by the amount accounted for those unlawful
provisions and the programs derived from them.

(2) The Supreme Court majority held that the criteria in §§ 254(b)(1)—(6)
and (c)(1) are each mandatory. 145 S. Ct. at 2506. But the Commission has denied
that interpretation for thirty years. The Commission must (1) expressly acknowledge
and respond to this drastic change in statutory meaning, and (2) substantively comply
with the statute as interpreted by the Supreme Court. The Commission cannot simply
go about its business as if nothing ever changed. Yet the proposed rate of 38.1% is the
highest in history and is shocking, given that the Supreme Court just told this agency

that its broad interpretation of its own authority is plain wrong.



(3) The Supreme Court held that the involvement of USAC in determining
the Contribution Factor did not violate Article I private nondelegation principles, but
the Court did not address the separate argument, raised by Judge Newsom in the
Eleventh Circuit, that USAC’s involvement in collecting and spending money on the
back end amounts to an unconstitutional delegation of Article II executive powers. It
does, and that warrants setting the Contribution Factor at 0.000.

(4) The Commission lacks statutory authority to appoint USAC as the
permanent administrator of the USF, which means USAC cannot collect or spend
USF moneys for the challenged quarter.

(5) USAC violates the Government Corporation Control Act, which bars
agencies from creating new corporate agents without express authorization from
Congress.

(6) USAC’s and private carriers’ self-interest violates due process.

II. COMMENTERS

Commenter Consumers’ Research is an independent educational 501(c)(3)
nonprofit organization whose mission is to increase the knowledge and
understanding of issues, policies, products, and services of concern to consumers and
to promote the freedom to act on that knowledge and understanding. Consumers’
Research believes that the cost, quality, availability, and variety of goods and services
used or desired by American consumers—from both the private and public sectors—
are improved by greater consumer knowledge and freedom. Consumers’ Research has

Verizon phone service in its own name, paid with its own funds. The monthly bill



contains the Universal Service Charge as a separate line item entitled “Federal
Universal Service Fee.”

Commenter Cause Based Commerce, Inc., is a reseller of telecommunications
services. Caused Based Commerce sends 5% of customers’ monthly plan price to a
cause/charity of the customer’s choosing. As a reseller of telecommunications services,
Cause Based Commerce collects from consumers money associated with the
Universal Service Fund, and pays into the Universal Service Fund.

Commenter Edward J. Blum lives in Florida, has Verizon phone service in his
own name, pays the monthly bill himself, and his charge contains the Universal
Service Charge tax as a separate line item.

Commenter Kersten Conway is an art teacher who resides in League City,
Texas. She has Verizon phone service in her own name and pays the monthly bill
herself. Her monthly bill contains the Universal Service Charge tax as a separate
line-item titled “Fed Universal Service Charge.” Ms. Conway has been a teacher for
35 years across Texas, rural South Dakota, and Minnesota. Many of her former
students are from the Lakota Sioux Nation and still keep in contact with her. She has
been divorced for almost 20 years and is currently co-raising three young
grandchildren. Every penny counts, and retirement is not an option for her at this
time.

Commenter Suzanne Bettac lives in San Antonio, Texas, and has Sprint/T-

Mobile phone service in her own name and pays the monthly bill herself. Her monthly



bill contains the Universal Service Charge tax as a separate line-item titled “Federal
Univ. Service Assess Non-LD.”

Commenter Robert Kull lives in San Antonio, Texas, and has Verizon phone
service in his own name and pays the monthly bill himself. His monthly bill contains
the Universal Service Charge tax as a separate line-item titled “Fed Universal
Service Charge.”

Commenters Kwang Ja Kirby and Tom Kirby live in San Antonio, Texas, and
have AT&T phone service in Kwang Ja’s name and pay the monthly bill using their
joint credit card. Their monthly bill contains the Universal Service Charge tax as a
separate line-item titled “Federal Universal Service Charge.”

Commenter Joseph Bayly is a pastor and editor who resides in Maineville,
Ohio, with his wife and six children. He has spent more than a decade in ministry in
the Midwest, and currently serves as the founding pastor of Christ Church in
Cincinnati. Mr. Bayly provides the sole income for his family. He has AT&T phone
service in his own name and pays the bill himself. His monthly bill contains the
Universal Service Charge as a separate line item entitled “Federal Universal Service
Charge.”

Commenters Jeremy and Deanna Roth are a married couple who reside in
Akron, Ohio. Mr. Roth is a civil designer who provides the sole income for his family.
Mrs. Roth is a homemaker and mother of their two young children. Like many
families, they have numerous financial demands, and every penny counts. The Roths

have T-Mobile phone service in Jeremy’s name. They pay the bill from their mutual



checking account. The monthly bill contains the Universal Service Charge as a
separate line-item entitled “Federal Universal Service Fund.”

Commenters Lynn and Paul Gibbs are a retired couple that reside in the city
of Oregon, Ohio. They are in their late sixties and have had their cell phone service
for years, most recently over two years with AT&T. They use Auto-pay tied to their
checking account to pay their monthly bill, which contains the Universal Service
Charge as a separate line item entitled “Federal Universal Service Charge.”

Commenter Rhonda Thomas resides in Milton, Georgia. She has Cricket phone
service in her own name, and her monthly bill includes the Federal Universal Service
“fee.”

Commenter James Romeo resides in Texas. He has AT&T phone services in
his own name, and his monthly bill includes a line item for “Federal Universal Service
Charge.”

Commenter Cody Carnett resides in Texas. He has phone services in his own
name, and his monthly bill includes the Federal Universal Service “fee.”

Commenter Phillip Aronoff resides in Texas. He has phone services in his own
name, and his monthly bill includes the Federal Universal Service “fee.”

Commenter Jacqueline Klein resides in Texas. She has phone services in her
own name, and her monthly bill includes the Federal Universal Service “fee.”

III. ARGUMENTS
The majority and dissenting opinions at the Supreme Court—which are

attached as Exhibit A and incorporated herein—provide a lengthy history of the USF



program and Commenters’ challenges to it. Commenters pick up where those
opinions left off.

A. Sections 254(c)(3) and (h)(2) Violate the Nondelegation Doctrine.

The government acknowledged at the Supreme Court that USF contributions
are taxes and that only Congress may impose taxes. See 145 S. Ct. at 2525 (Gorsuch,
J., dissenting) (citing Tr. of Oral Arg. 53). The majority never disagreed, see id. at
2535 n.17 (“The Court never denies that universal-service ‘contributions’ are taxes
....7), and longstanding precedent supports that proposition because “some of the
administrative costs at issue ‘inure[] to the benefit of the public,” Skinner v. Mid-Am.
Pipeline Co., 490 U.S. 212, 223 (1989); see Expert Report of Dr. George Ford (attached
as Exhibit B). Because taxing is a legislative function (and USF charges would be
legislative even if they were not taxes—a point never disputed by the Commission in
years of litigation), the intelligible-principle doctrine applies to the USF statutory
provisions related to raising revenue for the USF Contribution Factor. NCTA v.
United States, 415 U.S. 336, 340 (1974) (“Taxation is a legislative function, and
Congress ... 1s the sole organ for levying taxes.”).

In its recent opinion, the Supreme Court rejected the argument that the USF’s
“contribution scheme generally is unconstitutional” under the nondelegation
doctrine. FCC v. Consumers’ Rsch., 145 S. Ct. 2482, 2505 n.9 (2025). The Court did so
by holding that 47 U.S.C. §§ 254(b) and (c)(1) imposed “qualitative” limits on what
“universal service” means—and thereby limits how much tax revenue the

Commission could raise for most aspects of the USF. Id. at 2501-07.



To find those qualitative limits, the Court construed “each” of the ten “criteria”
in §§ 254(b) and (c)(1) as “separately mandatory,” meaning they must “be met.” Id. at
2505—-06. Under this interpretation, a telecommunications service qualifies as
universal service—and the FCC can raise taxes to support it—only if it is “essential
to education, public health, or public safety” and “through the operation of market
choices by customers, [it has] been subscribed to by a substantial majority of
residential customers” and its rates are “just, reasonable, and affordable” and it is
“provided in all regions of the Nation”—among half a dozen other requirements. 47
U.S.C. § 254(b), (c)(1).

But there are two provisions in § 254 that allow the Commission to raise tax
revenue without having to comply with the ten commandments in §§ 254(b) and (c)(1).
Section 254(c)(3) allows the Commission to raise taxes for services that are “[ijn
addition to the services included in the definition of universal service.” Id. § 254(c)(3)
(emphasis added). And § 254(h)(2) allows the Commission to raise taxes for “advanced
telecommunications and information services for all public and nonprofit elementary
and secondary school classrooms, health care providers, and libraries.” Id. § 254(h)(2)
(emphasis added). Advanced services include things like “broadband networks.” 145
S. Ct. at 2521 (Gorsuch, J., dissenting).

Sections 254(c)(3) and (h)(2) violate the intelligible-principle test because they
do not contain the bevy of limits the Court found so critical for § 254’s other
provisions, and therefore “the boundaries of th[e] delegated authority” under

§§ 254(c)(3) and (h)(2) are not “clearly delineate[d].” Skinner v. Mid-America Pipeline



Co., 490 U.S. 212, 219 (1989) (emphasis added). Indeed, as explained below, the
Commission itself has long stated these two provisions are unlike any others in § 254.

Section 254(c)(3) states that the Commission can designate “additional
services” for USF funding “[i]n addition to the services included in the definition of
universal service.” 47 U.S.C. § 254(c)(3). The Commission is thus expressly freed from
the limits imposed by the scope of “universal service” in §§ 254(b) and (c)(1). See
TOPUC v. FCC, 183 F.3d 393, 441 (5th Cir. 1999). The Commission need not even
limit itself to telecommunications services under § 254(c)(3). “[T]here is no language
restricting these ‘additional’ services to telecommunications services.” Id.; see In re
Lifeline & Link Up Reform & Modernization, 27 FCC Rcd. 6656, 6831 (2012). Taken
together, this means § 254(c)(3) allows the FCC to impose taxes to pay for “a broad
class of services” well beyond “universal service.” TOPUC, 183 F.3d at 445. The FCC
itself has long agreed. See In re Fed.-State Joint Bd. on Universal Serv., 12 FCC Red.
8776, 8811 n.93 (1997) (“Pursuant to section 254(c)(3), the Commission may designate
for support additional telecommunications services not included in the ‘core’ services
designated under section 254(c)(1) for schools, libraries, and health care providers.”).

Section 254(h)(2) says the Commission shall “enhance, to the extent
technically feasible and economically reasonable, access to advanced
telecommunications and information services for all public and nonprofit elementary
and secondary school classrooms, health care providers, and libraries.” 47 U.S.C.
§ 254(h)(2). Like § 254(c)(3), this is not limited to the standard definition of “universal

service.” The Commission has long stated this provision “is notably broader than the



other provisions of section 254.” In re Fed.-State Joint Bd. on Universal Serv., 12 FCC
Red. at 9086 (emphasis added). It even allows the Commission to raise funds to give
to entities that are not eligible telecommunication carriers, which would otherwise
violate § 254(e). Id.

As dJustice Gorsuch explained, the “additional” and “advanced” services
authorized by §§ 254(c)(3) and (h)(2) thus “go above the baseline of what’s been
considered universal service” and are determined “without regard to whether they
satisfy the four factors outlined in § 254(c)(1)” or the six factors in § 254(b). 145 S. Ct.
at 2522 (Gorsuch, J., dissenting). “When it comes to deciding what programs to fund
under § 254(c)(3) and § 254(h)(2), the FCC is unconstrained by any of the subsection
(c)(1) factors the Court rewrites and leans on so heavily.” Id. at 2531.

Given all this, the Supreme Court majority opinion was “unwilling to say that
[§§ 254(c)(3) and (h)(2)] impose a ‘qualitative’ cap—and understandably so.” Id.
“[T]hat in itself is a notable development: Today marks the first time in a long time
that the Court has confronted a statutory delegation and found no way to save it.” Id.

Further, “experience illustrates just how uncapped the FCC’s § 254(c)(3) and
§ 254(h)(2) programs really are.” Id. “[I]n 2024, the FCC announced that it would ...
begin funding ‘Wi-Fi hotspots and services to be used off-premises by students, school
staff, and library patrons.” As far as the FCC sees it, subsections (c)(3) and (h)(2)
might allow it to collect enough taxes to supply take-home hotspots to anyone with a
library card. Or maybe even take-home Starlink devices for library patrons

nationwide, to help shrink the ‘digital divide between Americans with access to
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broadband at home and those without.” Id. (cleaned up) (citing authorities). None of
that satisfies the now-mandatory requirements in §§ 254(b) and (c)(1)—but the
Commission can raise funds for it anyway, thanks to §§ 254(c)(3) and (h)(2).

The Commission has acknowledged that §§ 254(c)(3) and (h)(2) authorize
programs that § 254 otherwise would not permit. For example, it created a
Healthcare Connect Fund Program in 2012 “to promote the use of broadband services
and facilitate the formation of health care provider consortia”—and cited § 254(h)(2)
as the authority for doing so. In re Report on the U.S. Universal Serv. Fund, FCC 22-
67, at 42 (rel. Aug. 15, 2022) https://docs.fcc.gov/public/attachments/FCC-22-
67A1.pdf. And “[p]Jursuant to th[e] directive [in § 254(h)(2)], the FCC established the
E-rate program.” Hill v. FCC, 496 F. App’x 396, 397 (5th Cir. 2012).

The power to spend money on these programs comes with a commensurate
power to raise taxes to pay for them. As the Supreme Court explained, § 254(d)(1)’s
dictate that the Commission raise “sufficient” taxes to pay for the USF means “the
FCC cannot raise less than is adequate or necessary to finance th[ose] programs.” 145
S. Ct. at 2502. And that “sufficient” clause also reconfirms why §§ 254(c)(3) and (h)(2)
fail nondelegation scrutiny: saying the FCC can raise “sufficient” funds “takes us only
halfway, because it raises the question: Sufficient for what?” 145 S. Ct. at 2503.
Sections 254(c)(3) and (h)(2) lack the qualitative limits—i.e., “for what?’— that were
so critical to save the rest of § 254 from nondelegation demise.

The Commission may point to § 254(h)(2)’s language about the Commission

being limited “to the extent technically feasible and economically reasonable.” 47
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U.S.C. § 254(h)(2)(A). That imposes no meaningful limit. Recall, the Commission
itself has long stated that § 254(h)(2) “is notably broader than the other provisions of
section 254.” In re Fed.-State Joint Bd. on Universal Serv., 12 FCC Red. at 9086
(emphasis added). Indeed, the “feasibility” clause of § 254(h)(2)(A) means the
Commission can proceed all the way up to the point of literal impossibility. See
Feasible, Merriam-Webster, https://www.merriam-webster.com/dictionary/feasible
(“capable of being done or carried out”). The “economically reasonable” clause imposes
no limit, either. Phrases like “reasonable” or “just and reasonable” might have a
sufficient meaning when it comes “to setting rates for regulated monopolies like
public utilities—a context where it incorporates ‘concepts with a long history at
common law.” 145 S. Ct. at 25635-36 (Gorsuch, J., dissenting). “But outside that
sphere, the same phrase may amount to little more than an instruction to go forth
and do good.” Id. at 2536. That is certainly the case here, where Congress expressly
unmoored § 254(h)(2) from all historical and textual limits applicable to other USF
services. Accordingly, “reasonable” here cannot have an established meaning. Or, as
Judge Newsom aptly put it, words like ““reasonable’ ... cannot possibly constrain the
FCC’s policymaking discretion in any meaningful way. They leave the agency all the
room it needs to do essentially whatever it wants.” Consumers’ Rsch. v. FCC, 88 F.4th
917, 931 (11th Cir. 2023) (Newsom, dJ., concurring in judgment).

Section 254(h)(2) is also distinguishable from § 254(h)(1)(A), on which the

Commission has occasionally relied. The latter provides a formula for calculating a
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refund for providing services in certain narrow circumstances, which says nothing
about what services can be authorized by § 254(h)(2)’s expansive language.

Sections 254(c)(3) and (h)(2) thus allow the Commission to raise tax revenues
without even the flimsy qualitative limits the Supreme Court imposed to save other
provisions in § 254. The lack of “clearly delineate[d] ... boundaries” in §§ 254(c)(3) and
(h)(2) means they violate the nondelegation doctrine. Skinner, 490 U.S. at 219.

* %k

The Supreme Court saved most of § 254 by “rewrit[ing]” provisions to impose
meaningful “qualitative” limits on raising revenue, but the majority saw no way to do
so for §§ 254(c)(3) and (h)(2), even after the dissent highlighted the problems with
those provisions. Id. at 2529 (Gorsuch, J., dissenting). That was an “unmistakabl[e]”
“signal[]” that “there are some abdications of congressional authority, including in
the very statute before us, that the present majority isn’t prepared to stomach.” Id.
at 2519.

Because §§ 254(c)(3) and (h)(2) are unconstitutional, the Commission should
reduce the Contribution Factor by the amount represented by programs and revenue-
raising purportedly authorized by those provisions.

B. The Commission Must Address and Comply With the Supreme Court’s
Changed Interpretation of Sections 254(b) and (c).

The Supreme Court’s majority opinion salvaged § 254 from Commenters’
nondelegation challenge by interpreting it drastically differently than any prior court

or the Commission itself ever had. The Supreme Court held that “each of the criteria”
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in §§ 254(b) and (c) is “separately mandatory” and “has to be met.” 145 S. Ct. at 2505—
06.
In other words:

e “Quality services [must] be available at just, reasonable, and affordable rates”;

e “Access to advanced telecommunications and information services [must] be
provided in all regions of the Nation”;

e “Consumers in all regions of the Nation ... [must] have access to
telecommunications and information services, including interexchange
services and advanced telecommunications and information services, that are
reasonably comparable to those services provided in urban areas and that are
available at rates that are reasonably comparable to rates charged for similar
services in urban areas”;

e Universal service is that level of service that is “essential to education, public
health, or public safety”;

e Universal service is those services that “have, through the operation of market
choices by customers, been subscribed to by a substantial majority of
residential customers”; and

e Universal service is those services that “are being deployed in public
telecommunications networks by telecommunications carriers.”

47 U.S.C. §§ 254(b)(1)—(6), (c)(1).
That drastically novel interpretation presents two problems for the

Commission: one procedural and one substantive.
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First, the Commission has long contended and operated under its view that
each § 254(b) criteria is “only a principle, not a statutory command,” which the agency
may “ignore” in service of other principles found in the statute. Rural Digital
Opportunity Fund Phase I Auction, 35 FCC Red. 6077, 6119 n.262 (2020). The
Commission has said the same to Courts for decades, insisting “the seven principles
1dentified in section 254(b) were not statutory requirements.” Br. for FCC at 12, U.S.
W. Commc'ns, Inc. v. FCC, Nos. 99-9546 et al. (10th Cir. May 26, 2000); Br. for FCC
at *26-27, TOPUC v. FCC (“TOPUC II), 2000 WL 34430695 (Nov. 30, 2000) (same).
In proceedings involving Commenters, the Commission told the en banc Fifth Circuit
that the Commission are not “mandatory,” and the Commission only must “take the
principles into account.” FCC En Banc Br. at 28, Consumers’ Rsch. v. FCC, No. 22-
60008 (5th Cir. Aug. 30, 2023). The Commission told the Supreme Court the same
thing, at least at the certiorari stage, insisting that the agency could “balance the
[§ 254(b)] principles against one another when they conflict,” meaning it could ignore
any particular factor(s) so long as it did “not depart from them altogether.” Cert. Pet.
at 13, FCC v. Consumers’ Rsch., No. 24-354 (U.S. Sept. 30, 2024). The lower courts
have long concurred, holding the § 254(b) principles were “aspirational only” and thus
not mandatory. TOPUC 11, 265 F.3d at 321.

The Commission has long said the same for the § 254(c)(1) criteria, too: “[A]ll
four criteria enumerated in section 254(c)(1) must be considered, but not each
necessarily met.” In re Federal-State Joint Board on Universal Service, 12 FCC Red.

8776, 8809 (1997). And, again, the Commission told the Supreme Court the same
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thing, at least at the certiorari stage, insisting that § 254(c) requires the Commission
only “to consider certain factors.” Cert. Pet. at 3, Consumers’ Rsch., No. 24-354, supra;
id. at 13 (same); id. at 15 (same).

But the Supreme Court adopted a construction of §§ 254(b) and (c¢) that is
dramatically different from how the Commission has long construed and
implemented those provisions. When it comes to the binding nature of each of those
elements, “the FCC has long and consistently understood the statute to mean the
opposite” of what the Supreme Court just held. 145 S. Ct. at 2529 (Gorsuch, J.,
dissenting). The majority even held that while prior Commission interpretations were
entitled to deference, that is no more, as the Court “exercis[ing] our independent
judgment” concluded the relevant factors are now mandatory. Id. at 2491 (majority
op.) (cleaned up).

This seismic shift “calls existing programs into question and promises profound
implications for future ones as well.” Id. at 2530 (Gorsuch, J., dissenting). The
Commission therefore must expressly acknowledge this shift in the law and explain
how it has changed its operation of the USF in response. See Portland Cement Assn
v. EPA, 665 F.3d 177, 187 (D.C. Cir. 2011) (an agency must “acknowledge and account
for a changed regulatory posture”). If the Commission simply continues about its
business and pretends the Supreme Court’s changed interpretation never happened,
that is necessarily arbitrary and capricious. See id.

If the Commission does change its approach, that is not the end of the story. It

still must “display awareness that it is changing position” and “show that there are
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good reasons for the new policy.” FCC v. Fox Television Stations, Inc., 556 U.S. 502,
515 (2009); see Encino Motorcars, LLC v. Navarro, 579 U.S. 211, 221 (2016).

The Commission also “must consider and respond to significant comments
received during the period for public comment,” Perez v. Mortg. Bankers Ass’n, 575
U.S. 92, 96 (2015), and Commenters’ arguments here are as “significant” as it gets:
the Supreme Court has rejected the Commission’s longstanding interpretation of
§§ 254(b) and (c), and this threatens to upend large swaths of the USF program. The
Commission therefore must expressly acknowledge that its prior interpretation has
been rejected, explain its framework going forward, and explain how the current
Contribution Factor allegedly satisfies the Supreme Court’s opinion.

Relatedly, the Commission cannot “ignore” that its “prior policy has
engendered serious reliance interests that must be taken into account,” given the
longstanding nature of its now-erroneous interpretation, and the Commission must
acknowledge those reliance interests and explain how they will be addressed. Mortg.
Bankers Ass’n, 575 U.S. at 106; see also DHS v. Regents of the Univ. of Cal., 591 U.S.
1, 33 (2020) (agency was “required to assess whether there were reliance interests,
determine whether they were significant, and weigh any such interests against
competing policy concerns”).

Second, the Commission must actually and substantively comply with the
Supreme Court’s interpretation of §§ 254(b) and (c). “Now, the FCC can fund a
program only if it satisfies all subsection (b) principles and all subsection (c) factors,”

which admittedly “calls existing programs into question and promises profound
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1implications for future ones as well.” 145 S. Ct. at 2530 (Gorsuch, J., dissenting). The
Supreme Court’s reinterpretation of the statute “threaten[s] to render existing
programs illegal—all while leaving the FCC (and program beneficiaries) guessing
about the implications for future initiatives.” Id.

We already know the Commission is not complying. “Take an example. Back
in 2017, the FCC launched a multibillion-dollar effort to promote ‘broadband service
in unserved high-cost areas.’” Among other things, the program subsidizes certain
high-speed services that, the FCC has acknowledged, are not yet embraced by ‘a
substantial majority of residential customers.” Id. (citations omitted).

There are undoubtedly other programs that do not comply. Given its prior
insistence for decades that it need not actually and substantively satisfy every
§§ 254(b) and (c) criteria, and its express acknowledgments that it in fact was not
doing so for at least some programs, the Commission assuredly is not magically in
compliance with a binding Court opinion that says every §§ 254(b) and (c) criteria
indeed is mandatory.

C. USAC’s Involvement in Collecting and Spending Contributions
Violates Article II, Including the Appointments Clause.

The Supreme Court’s majority opinion rejected the argument that USAC’s role
in “setting the contribution factor” violates the private nondelegation doctrine. 145 S.
Ct. at 2509. The Court did not address, however, whether USAC’s role in collecting
and spending that money on the backend violates Article II (including the

Appointments Clause) by delegating executive power to a private entity. See id. at
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2524 n.6 (Gorsuch, J., dissenting) (noting this issue was not addressed in the prior
proceedings).

Without any express statutory authority to do so, the Commission “appointed”
USAC as “the permanent Administrator of the federal universal service support
mechanisms.” 47 C.F.R. § 54.701(a). USAC takes legal title to the contributions it
receives from carriers and deposits them into the Universal Service Fund, then
disburses funds to subsidize the general welfare via provision of service to libraries,
schools, rural areas, and high-cost areas. In re Incomnet, Inc., 463 F.3d 1064, 1072
(9th Cir. 2006). USAC generally divides these funds among its High-Cost and Low-
Income Program, the Schools and Libraries Program, and the Rural Health Care
Program. 47 C.F.R. §§ 54.101, 54.701(c); see also id. §§ 54.304, 54.308, 54.404, 54.501,
54.601.

USAC does not simply hold funds in the Universal Service Fund as the
Commission’s agent. Incomnet, 463 F.3d at 1074 (citing 47 C.F.R. § 54.715(c)). The
Commission exercises power over the fund only indirectly, essentially by overseeing
USAC. Id. The Commission has no ability to control the funds in the Universal
Service Fund through direct seizure or discretionary spending. Id. USAC thus
“decides if, when, and how it disburses funds on behalf of the [Fund’s] beneficiaries.”
Id. at 1076 (citing 47 C.F.R. §§ 54.701(a), 54.704(a), 54.705, 54.715).

As explained in the attached concurring opinion by Judge Newsom (attached
as Exhibit C), it is “clear” that USAC is “exercising executive power.” Consumers’

Rsch. v. FCC, 88 F.4th 917, 933-34 (11th Cir. 2023) (Newsom, J., concurring in

19



judgment). “The FCC depends on [USAC], a private entity, to carry out Congress’s
Iinstructions,” and “that description perfectly describes the ‘executive’ function.” Id.
at 921 (majority op.); id. at 934 (Newsom, J., concurring in judgment). “The term

)

‘execute’ has long meant—and means today—‘to carry out or into complete effect,” or

113 )

to put in act; to do what i1s planned or determined.” Id. (Newsom, J., concurring in
judgment) (cleaned up). “So yes, it seems obvious ... that in collecting de facto taxes
and distributing benefits USAC is exercising ‘executive’ power.” Id.

Although the Executive Branch can delegate at least some executive powers
within that Branch, it “can’t” do the same simply by letting “private parties exercis|[e]
executive power.” Id. at 935. That 1s so “for both formal, structural reasons—in
particular, Article II's explicit vesting of federal ‘executive Power’ in the President—
and instrumental ones—specifically, the risks inherent in giving enforcement power
to those not subject to political and legal constraints.” Id. (cleaned up) “Delegation to
a private entity breaks the ordinary chain of accountability that our ‘carefully
calibrated’ system of government is designed to uphold.” Id. at 938.

Further, “[1]iberty requires accountability.” DOT v. Ass’n of Am. R.R.s, 575 U.S.
43, 57 (2015) (Alito, dJ., concurring). Every executive branch official is in some way
accountable to the people because every executive branch official may be removed—
for good cause at least—by the President, who is himself “the most democratic and
politically accountable official in Government.” Seila L. LLC v. CFPB, 591 U.S. 197,

224 (2020). Private persons, in contrast, may not be removed by the President because

private persons do not wield any portion of “[t]he executive Power” our Constitution
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vests “in a President of the United States of America.” U.S. Const. art. II, § 1, cl. 1.
Accordingly, “[t]here is no reason to lightly infer that Congress intends to insulate
law execution from democratic accountability in this way.” Consumers’ Rsch. v. FCC,
109 F.4th 743, 775 (5th Cir. 2024) (en banc) (attached as Exhibit D).

Thus, at the very least, USAC’s role in collecting and spending contributions
1s unconstitutional because of USAC’s insulation from presidential oversight. See 145
S. Ct. at 2517 (Kavanaugh, J., concurring) (noting particular concerns with
delegations to those “who are not removable at will by the President and who thus
operate largely independent of Presidential supervision and direction”). Under that
framework, “the key isn’t the degree of the FCC’s control, but the President’s. And in
that connection, the Supreme Court’s decisions treat appointment and removal
powers as the primary devices of executive control. The removal issues vis-a-vis
USAC ... are doubly fraught. First, the only word regarding USAC’s removal comes
from its own bylaws, which authorize the entity’s board to remove one of its members
by a majority vote and with the approval of the FCC’s chairman. So far as the bylaws
are concerned, then, USAC is essentially in charge of its own continuance in office.
Second, and to compound matters, because the FCC 1s an independent agency, whose
commissioners may be removed only for cause, USAC’s board members enjoy
something akin to the double-for-cause-removal protection that the Supreme Court
has recently held to be unconstitutional.” Consumers’ Rsch., 88 F.4th at 937-38

(Newsom, J., concurring in judgment) (citations omitted).
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Accordingly, USAC’s role violates Article II's prohibition on delegation of
executive power outside the executive branch.

For similar reasons, USAC violates Article II's Appointments Clause, which
requires that those who exercise executive power be, at the very least, appointed
pursuant to law (i.e., a federal statute) and take an Article VI oath. But USAC board
members and employees are not appointed pursuant to Article II (no statute
authorizes USAC at all, let alone appointment of its employees) and do not take an
oath to uphold the Constitution. Rather, USAC has a 20-member Board of Directors
comprised of individuals from various “interest groups affected by and interested in
universal service programs” and who were nominated “by their respective interest
groups.” Leadership, Universal Serv. Admin. Co., https://www.usac.org/about/
leadership/ (last visited Aug. 8, 2025); 47 C.F.R. § 54.703(b). After their nomination
by these interest groups, USAC board members are approved by the chair of the
Commission, but not by the entire Commission, in violation of Article II. 47 C.F.R.
§ 54.703(c)(3); see Free Enter. Fund v. PCAOB, 561 U.S. 477, 511-12 (2010) (the FCC
as a whole i1s a “Head of Department” for Article II purposes). Board directors are not
nominated by the President nor confirmed by the Senate. Further, the FCC Chair is
required to appoint members nominated by particular groups of constituents under
§ 54.703(c)(3) unless “an industry or non-industry group does not reach consensus on
a nominee or fails to submit a nomination.” 47 C.F.R. § 54.703(c)(3).

Justice Gorsuch flagged this issue as one remaining for later resolution: “one

might ask whether the Administrative Company’s leaders qualify as officers of the
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United States and, if so, whether their role complies with the Appointments Clause.”
145 S. Ct. at 2524 n.6 (Gorsuch, J., dissenting). As explained above, it does not.
Accordingly, USAC’s role is unconstitutional, and the Commaission can neither collect
USF money nor spend it so long as USAC is involved.

D. The Commission Lacks Statutory Authority to Appoint USAC the
Permanent Administrator of the USF.

As noted above, the Commission “appointed” USAC as “the permanent
Administrator of the federal universal service support mechanisms,” 47 C.F.R.
§ 54.701(a), and USAC plays a critical role in collecting and spending USF money on
the backend.

But USAC’s role is not authorized by any statute, and “there is no precedent
establishing that federal agencies may subdelegate powers in the absence of statutory
authorization.” Consumers’ Rsch., 109 F.4th at 774. The government has previously
argued that § 254(b)(5) authorizes USAC’s role, but in reality that provision “seems
to suggest precisely the opposite” because it “specifically instructs FCC to establish
‘Federal and State mechanisms,” which indicates Congress intended to make
government entities responsible for administering universal service programs.” Id. at
776.

To be sure, Congress did expressly authorize the involvement of a different
private entity in one small aspect of USF, but “Congress’s explicit recognition of one
relatively minor aspect of private companies’ participation in the pre-1996 Lifeline

Assistance regime thus evinces that Congress knew how to empower private
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companies and chose not to empower them to administer other aspects of the USF.”
Id. at 777.

In short, however one describes USAC’s role in administering the USF, there
1s no express statutory authority for it. And there is no reason to believe the
Commission possesses some inherent power to involve USAC, especially for the
backend collection and spending activities unaddressed in the Supreme Court’s
opinion. As the Supreme Court announced long ago in a case against the FCC: “an
agency literally has no power to act ... unless and until Congress confers power upon
it.” La. Pub. Serv. Comm’n v. FCC, 476 U.S. 355, 374 (1986).

There is every reason to believe that Congress has not authorized USAC to
carry out the USF as its permanent administrator. Accordingly, USAC’s actions are
void and unlawful—and the Commission violates the Telecommunications Act and
the APA by relying on USAC.

E. USAC Violates the Government Corporation Control Act.

The Government Corporation Control Act (“GCCA”) provides that “[a]n agency
may establish or acquire a corporation to act as an agency only by or under a law of
the United States specifically authorizing the action.” 31 U.S.C. § 9102. The statute
“prohibit[s] [the] creation of new Government corporations without specific
congressional authorization.” Lebron v. Nat’l R.R. Passenger Corp., 513 U.S. 374, 390
(1995); see Wisconsin Bell, Inc. v. United States ex rel. Heath, 145 S. Ct. 498, 513
(2025) (Thomas, J., concurring).

The Commission previously “ask[ed] Congress for ‘specific statutory authority

to create or designate one or more entities, such as the Universal Service
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Administrative Company, to administer the federal universal service support

)

mechanisms.” 145 S. Ct. at 514 (Thomas, J., concurring) (cleaned up) (quoting Report
in Response to Senate Bill 1768 and Conference Report on H.R. 3579, 13 FCC Red.
11810, 11819 (1998)). But “Congress refused the agency’s request.” Id.

“To this day, Congress has never passed a law approving the Administrative
Company as a government corporation, nor has it authorized the FCC to formally
label the Administrative Company a subagency.” Id. But USAC acts as “an agent of
the United States”—and thus its actions are unlawful and void under the GCCA. Id.

In fact, USAC has long been recognized as even more than an agent for the
Commission: the Commission exercises power over the fund only indirectly,
essentially by overseeing USAC. Incomnet, 463 F.3d at 1074 (citing 47 C.F.R.
§ 54.715(c)). The Commission has no ability to control the funds in the Universal
Service Fund through direct seizure or discretionary spending. Id.

And nothing in the Supreme Court’s recent decision changes that. If anything,
it confirms it. USAC uses the Commission’s “rules” to “estimate[] the programs’ cost,”
“then publicly reports those projections, along with supporting documents.” 145 S. Ct.
at 2509. And when it comes to spending, USAC exerts “considerably greater effort” to
determine “the programs’ scope” and—perhaps most importantly—decides which
particular entities receive all those billions of dollars, as explained above. Id. at 2508.

Thus, in all aspects but especially in calculating and spending USF money,

USAC acts as the Commission’s agent. But Congress never authorized USAC, and
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thus USAC’s role violates the GCCA. Accordingly, USAC’s actions are void and
unlawful—and the Commaission violates the GCCA and the APA by relying on USAC.

F. USAC’s and Carriers’ Self-Interest Violates Due Process.

Justice Gorsuch noted that USAC’s “directors overwhelmingly represent
entities with a financial stake in expanding universal service: those who benefit from
universal-service programs (like schools and hospitals) and those who get paid to
supply the benefits (the carriers).” 145 S. Ct. at 2524 n.6 (Gorsuch, J., dissenting).
This “seemingly conflicted arrangement may offend the Fifth Amendment’s Due
Process Clause.” Id.

Indeed it does. As the D.C. Circuit has explained, “it violates due process for
Congress to give a self-interested entity rulemaking authority over its competitors.”
Ass’n of Am. R.R.s v. DOT, 821 F.3d 19, 27 (D.C. Cir. 2016). “[I]n the very nature of
things, one person may not be intrusted with the power to regulate the business of
another, and especially of a competitor.” Carter v. Carter Coal Co., 298 U.S. 238, 311
(1936) (invoking due process).

Like in Carter Coal, here the “power conferred upon the majority is, in effect,
the power to regulate the affairs of an unwilling minority.” Id. Unlike government
officials, who are at least “presumptively disinterested,” the decisionmakers here are
entities “whose interests may be and often are adverse to the interests of others in
the same business.” Id.

The Supreme Court majority itself agreed “carriers submit their projections on
FCC forms and the Administrator adds them up” to form the Contribution Factor.

145 S. Ct. at 2508. The carriers and USAC thus both have an incentive to make the
26



Factor as large as possible so there’s more money overall to put back in their pockets.
When it comes to spending, USAC exerts “considerably greater effort” to determine
“the programs’ scope” and—perhaps most importantly—decides which particular
entities receive all those billions of dollars, as explained above. Id. All this from a self-
interested Board to self-interested carriers (by contrast, Commenter Cause Based
Commerce does not receive USF money on the back end). This gross self-interest

violates due process.

G. Additional APA and Federal Register Act Violations.

In a final insult to transparency and the democratic process, the Commission
has never previously complied with the Administrative Procedure Act (“APA”)’s
requirements when issuing proposed quarterly rates for the Universal Service Fund.
The APA establishes the procedures federal administrative agencies use for “rule
making,” defined as the process of “formulating, amending, or repealing a rule.” 5
U.S.C. § 551(5). “Rule,” in turn, is defined broadly to include “statement[s] of general
or particular applicability and future effect” that are designed to “implement,
interpret, or prescribe law or policy.” Id. § 551(4). That definition expressly includes
“the approval or prescription for the future of rates.” Id. Any forthcoming Proposed
Fourth Quarter 2025 Universal Service Contribution Factor would be a rule (at least
upon its becoming effective after 14 days) because it has future effect and general
applicability—indeed, by its very terms, it has nearly “universal” applicability and
involves billions of dollars in forced contributions.

Accordingly, the Commission would be required to follow the three-step

procedure for notice-and-comment rulemaking: (1) “the agency must issue a general
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notice of proposed rule making, ordinarily by publication in the Federal Register”; (2)
if “notice 1s required, the agency must give interested persons an opportunity to
participate in the rule making through submission of written data, views, or

”»

arguments,” and the “agency must consider and respond to significant comments
received during the period for public comment”; (3) “when the agency promulgates
the final rule, it must include in the rule’s text a concise general statement of its basis
and purpose.” Mortg. Bankers Ass’n, 575 U.S. at 95-96 (cleaned up).

If past is prelude, the Commission will perform none of these steps for the
Proposed Fourth Quarter 2025 Universal Service Contribution Factor, nor will the
Commission find that any limited exception applies. See 5 U.S.C. § 553(b)(4)(A)—(B).

First, there presumably will be no Federal Register notice.

Second, the Commission presumably will not formally open the process to
public comment. Commenters are filing this particular Comment with the
Commission despite the lack of any dedicated docket or invitation to do so. And even
after OMD acts, the window for comments is an illegally short 14 days, which will
prejudice Commenters by forcing them to rush to finalize any Comment within that
short period. And presumably the Commission will not respond to “significant
comments” before the 14-day “deemed approved” period passes. See 47 C.F.R.
§ 54.709(a)(3)

Third, the Commission’s decision to establish such a shortened review process

does not excuse the Commission from issuing a reasoned decision for its action,

although it presumably will not comply with this requirement, either, as the
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Commission has apparently never done so for prior quarterly reviews. Indeed, under
SEC v. Chenery Corp., 318 U.S. 80 (1943), the Commission can defend its action in
court only on those grounds provided by the Commission itself in its administrative
decision—which presumably will not exist here despite this Comment’s attempt to
trigger the Commission into complying with the basic safeguards of the APA.

The Commission has no one to blame but itself for any difficulty in responding
to comments in such a short period, given that it established this entire process,
including the 14-day window and the “deemed approved” provision.

For all these reasons, the Commission has repeatedly violated the APA for past
Contribution Factors and will do so again unless it complies with the requirements
outlined above for any Proposed Fourth Quarter 2025 Universal Service Contribution
Factor.

Relatedly, if the Commission does not publish its proposal in the Federal
Register, the Commission would also violate the Federal Register Act. See 44 U.S.C.
§ 1505. And the Commission presumably will violate the Federal Register Act again
by failing to publish any Proposed Factor after the expiration of the 14-day “deemed
approved” period (assuming the Commission did not issue its own order on the

matter, which itself would then need to be published in the Federal Register). Id.
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SUPREME COURT OF THE UNITED STATES

Syllabus

FEDERAL COMMUNICATIONS COMMISSION ET AL. v.
CONSUMERS’ RESEARCH ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 24-354. Argued March 26, 2025—Decided June 27, 2025*

The Communications Act of 1934 established the Federal Communica-
tions Commission (FCC or Commission) and instructed it to make
available to “all the people of the United States,” reliable communica-
tions services “at reasonable charges.” 47 U. S. C. §151. That objective
is today known as “universal service.” The universal-service project
arose from the concern that pure market mechanisms would leave
some population segments—such as the poor and those in rural ar-
eas—without access to needed communications services. Under the
1934 Act, the FCC pursued universal service primarily through im-
plicit subsidies, using its rate-regulation authority to lower costs for
some consumers at the expense of others.

In 1996, Congress amended the Act and created a new framework
for achieving universal service. Section 254 of the amended statute
requires every carrier providing interstate telecommunications ser-
vices to “contribute” to a fund, known as the Universal Service Fund.
See §254(d). The FCC must use the money in the Fund to pay for uni-
versal-service subsidy programs. See §§254(a), (d), (e). The statute
designates the beneficiaries of universal-service subsidies—low-in-
come consumers, those in rural areas, schools and libraries, and rural
hospitals. §§254(b)(3), (h)(1), G). And it provides detailed guidance
regarding the communications services to which those beneficiaries
should have access. In deciding what services to subsidize, the FCC
“shall consider the extent to which” a service is “essential to education,

*Together with No. 24—422, Schools, Health, & Libraries Broadband
Coalition et al. v. Consumers’ Research et al., also on certiorari to the
same court.
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public health, or public safety” and has “been subscribed to by a sub-
stantial majority of residential customers.” §§254(c)(1)(A)—(B). So too,
the Commission must evaluate whether a service can be made availa-
ble at an “affordable rate[].” §254(b)(1). Section 254 also sets forth
“principles” on which the FCC “shall base” its universal-service poli-
cies. §254(b). Among other things, those principles direct that all con-
sumers, “including low-income consumers” and those in “rural” areas,
should have access to quality services at affordable prices. See ibid.
The FCC also may add “other principles” found both “consistent with”
the Act and “necessary and appropriate for the protection of the public
interest, convenience, and necessity.” §254(b)(7).

To calculate how much carriers must contribute to the Fund, the
FCC has devised a formula, known as the “contribution factor.” 47
CFR §54.709(a). That factor is a fraction, expressed as a percentage,
whose numerator is the Fund’s projected quarterly expenses (the sub-
sidy payments it will make plus overhead) and whose denominator is
contributing carriers’ total projected quarterly revenue. §54.709(a)(2).
A carrier must pay into the Fund an amount equal to its own projected
revenue multiplied by the contribution factor. §54.709(a)(3).

The FCC has appointed the Universal Service Administrative Com-
pany, a private, not-for-profit corporation, as the Fund’s “permanent
Administrator.” §54.701(a). The Administrator manages the Fund’s
day-to-day operations and also plays a role in producing the financial
projections that end up determining the contribution factor. See
§§54.702, 54.709(a)(2)—(3). Each quarter, the Administrator projects
the Fund’s expenses, adds up revenue estimates it receives from carri-
ers, and submits those figures to the Commission for approval and
eventual use in calculating the contribution factor. See
§§54.709(a)(2)—(3).

In December 2021, the FCC set a 25.2% contribution factor for the
first quarter of 2022. Consumers’ Research petitioned for review in
the Fifth Circuit, contending that the universal-service contribution
scheme violates the nondelegation doctrine. The en banc court granted
the petition, replacing a panel decision to the contrary. See 109 F. 4th
743; 63 F. 4th 441. In the full Fifth Circuit’s view, the combination of
Congress’s delegation to the FCC and the FCC’s “subdelegation” to the
Administrator violated the Constitution, even if neither delegation did
so independently. 109 F. 4th, at 778.

Held: The universal-service contribution scheme does not violate the
nondelegation doctrine. Pp. 10-37.

(a) Article I of the Constitution provides that “[a]ll legislative Pow-
ers herein granted shall be vested in a Congress of the United States.”
§1. Accompanying that assignment of power to Congress is a bar on
its further delegation. At the same time, this Court has recognized
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that Congress may “seek[] assistance” from its coordinate branches
and “vest[] discretion” in executive agencies to implement the laws it
has enacted. J. W. Hampton, Jr., & Co. v. United States, 276 U. S.
394, 406. To distinguish between the permissible and the impermissi-
ble in this sphere, this Court asks whether Congress has set out an
“intelligible principle” to guide what it has given the agency to do. Id.,
at 409. Under that test, Congress must make clear both “the general
policy” the agency must pursue and “the boundaries of [its] delegated
authority.” American Power & Light Co. v. SEC, 329 U. S. 90, 105.
Pp. 10-11.

(b) Although the intelligible-principle standard has long guided this
Court’s nondelegation doctrine, Consumers’ Research insists that a
different test applies here. According to Consumers’ Research, univer-
sal-service contributions are taxes. And tax statutes, Consumers’ Re-
search argues, must satisfy a special nondelegation rule. For those
statutes, Congress must set a definite or objective limit on how much
money an agency can collect—a numeric cap, a fixed tax rate, or the
equivalent. Section 254 contains no such limit, so, in Consumers’ Re-
search’s view, it is unconstitutional.

The Court rejects that argument. To begin with, precedent fore-
closes it: In both J. W. Hampton, 276 U. S., at 409, and Skinner v. Mid-
America Pipeline Co., 490 U. S. 212, 220-221, the Court declined re-
quests to create a special nondelegation rule for revenue-raising legis-
lation. The test Consumers’ Research proposes also would throw a
host of federal statutes into doubt, as Congress has often empowered
agencies to raise revenue without specifying a numeric cap or tax rate.
See, e.g., 12 U. S. C. §§16, 243, 1815(d)(1). Consumers’ Research re-
sponds that those other statutes can be distinguished as imposing fees,
rather than taxes, and thus be exempted from its numeric-limit re-
quirement. But Skinner made clear that whether a charge is a tax or
a fee is irrelevant to the nondelegation inquiry. See 490 U. S., at 223.
Finally, the Consumers’ Research position produces absurd results, di-
vorced from any reasonable understanding of constitutional values.
Under its view, a revenue-raising statute containing non-numeric,
qualitative standards can never pass muster, no matter how tight the
constraints they impose. But a revenue-raising statute with a numeric
limit will always pass muster, even if it effectively leaves an agency
with boundless power. In precluding the former and approving the
latter, the Consumers’ Research approach does nothing to vindicate
the nondelegation doctrine or the separation of powers. Pp. 12-19.

(c) Under the usual intelligible-principle test, the universal-service
contribution scheme clears the nondelegation bar. Section 254 directs
the FCC to collect contributions that are “sufficient” to support univer-
sal-service programs. §§254(b)(5), (d), (e). The word “sufficient” sets
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both a floor and a ceiling—the FCC cannot raise less than what is ad-
equate or necessary to finance its universal-service programs, but it
also cannot raise more than that amount. And the “sufficiency” ceiling
imposes a meaningful limit on the Commission, because Section 254
also provides appropriate guidance about the nature and content of
universal service. The statute makes clear whom the program is in-
tended to serve: those in rural and other high-cost areas (with a special
nod to rural hospitals), low-income consumers, and schools and librar-
ies. See §§254(b)(3), (6), (h)(1). And it also defines the services those
beneficiaries should receive. In order for the FCC to subsidize a ser-
vice, the service must be subscribed to by a substantial majority of res-
idential customers, available at affordable rates, and essential to edu-
cation, public health, or safety. §§254(b)(1), (3), (c)(1)(A)—(B). Those
conditions, each alone and together, provide the FCC with determinate
standards for operating the universal-service program.

Consumers’ Research contends that the Act gives the FCC boundless
authority, but the provisions it points to show nothing of the kind. It
first argues that the Commission need not actually adhere to each of
the criteria Section 254 uses to define universal service. Properly un-
derstood, however, those criteria are separately mandatory. Next,
Consumers’ Research highlights Section 254(c)(1)’s description of uni-
versal service as an “evolving level of telecommunications services that
the Commission shall establish periodically” in light of advances in
technology. That provision, it says, enables the FCC to redefine uni-
versal service as it sees fit. But the permission Congress gave the FCC
to fund different services over time does not strip the statute of stand-
ards and constraints. The Commission still may fund only essential,
widely used, and affordable services, for the benefit of only designated
recipients. Finally, Consumers’ Research maintains that the statutory
provision enabling the FCC to articulate “[a]dditional principles” to
guide its universal-service policies allows the agency to rewrite its own
authority. §254(b)(7). But that is not so, because Section 254(b)(7)
requires the added principles to be “consistent with” the rest of the
statute. So they cannot change the statute’s other principles, much
less its conditions on what subsidies can go toward and who can receive
them. Pp. 19-30.

(d) Consumers’ Research separately claims that the FCC has imper-
missibly delegated authority to the Administrator to set the contribu-
tion factor. In making this argument, Consumers’ Research invokes
what is commonly called the private nondelegation doctrine. In Carter
v. Carter Coal Co., 298 U. S. 238, 311, this Court struck down a statute
authorizing certain coal producers to set rules for the rest of the indus-
try, finding the delegation improper because it was made to “private
persons whose interests” are often “adverse to the interests of others.”
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But a counterpart case, Sunshine Anthracite Coal Co. v. Adkins, 310
U. S. 381, 388, approved a statute permitting private actors to make
recommendations to a Government agency for “approv(al], disap-
prov[al], or modifi[cation].” That arrangement was valid, because the
private parties “function[ed] subordinately to” the agency and were
subject to its “authority and surveillance.” Id., at 399.

Under those precedents, the Commission’s use of the Administrator
is permissible. The Administrator is broadly subordinate to the Com-
mission: The Commission appoints the Administrator’s Board of Di-
rectors, approves its budget, and requires the Administrator to act
“consistent with” its rules and directives. 47 CFR §§54.703(b)—(c),
54.715(c); Memorandum of Understanding Between the Federal Com-
munications Commission and the Universal Service Administrative
Company 2 (Oct. 17, 2024). And the Commission’s authority and over-
sight over the Administrator extend to determining the contribution
factor. Working within FCC rules, the Administrator produces the in-
itial projections of carrier revenues and Fund expenses that feed into
the contribution factor. §§54.709(a)(2)—(3). The Administrator then
reports its figures to the Commission, which reviews—and if needed,
revises—the projections before approving them and publishing the
contribution factor. See §54.709(a)(3). The Commission then has 14
days to make additional changes before the factor is “deemed approved
by the Commission.” Ibid. So although the Administrator makes rec-
ommendations, the Commission is, throughout, the final authority.
Pp. 30-34.

(e) The Court also rejects the basis of the decision below: that the
“combination” of Congress’s grant of authority to the FCC and the
FCC’s reliance on the Administrator violates the Constitution, even if
neither one does so alone. 109 F. 4th, at 778 (emphasis in original).
The Fifth Circuit founded that theory on Free Enterprise Fund v. Pub-
lic Company Accounting Oversight Bd., 561 U. S. 477, 483-484, where
this Court struck down a statute because it gave an executive officer
two “layers of protection” from the President’s removal authority.
Even granting that each layer of protection was alone permissible, the
Court thought the combination was too much. According to the Fifth
Circuit, similar reasoning applied here: Even if Congress lawfully con-
ferred discretion on the Commission and the Commission lawfully
sought assistance from the Administrator, the combination was imper-
missible. 109 F. 4th, at 778. But the court’s logic does not work. In
Free Enterprise Fund, the two layers of for-cause protection operated
on a single axis, with the one exacerbating the other. That is not the
case here: A law violates the traditional nondelegation doctrine when
it authorizes an agency to legislate. And a law violates the private
nondelegation doctrine when it allows non-governmental entities to
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govern. Those doctrines do not operate on the same axis. So a measure
implicating (but not violating) one does not compound a measure im-
plicating (but not violating) the other, in a way that pushes the combi-
nation over a constitutional line. Pp. 34-37.

109 F. 4th 743, reversed and remanded.

KAGAN, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and SOTOMAYOR, KAVANAUGH, BARRETT, and JACKSON, JJ., joined. KA-
VANAUGH, J., and JACKSON, J., filed concurring opinions. GORSUCH, J.,
filed a dissenting opinion, in which THOMAS and ALITO, JJ., joined.
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Nearly a century ago, Congress charged the then-new
Federal Communications Commission (FCC or Commis-
sion) with making communications services available, at af-
fordable prices, to all Americans. That objective became
known as “universal service.” Some decades on, near the
turn of the 21st century, Congress reaffirmed its commit-
ment to universal service while providing new and more de-
tailed instructions to the FCC about how to achieve it. Un-
der the amended statutory plan, the FCC would use
required payments, called contributions, from telecommu-
nications companies to subsidize basic communications ser-
vices for consumers in certain underserved communities—
particularly, rural and low-income areas. To carry out that
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mandate, the Commission established discrete subsidy pro-
grams for the consumers Congress had identified, set up a
special fund to receive and disburse the companies’ pay-
ments, and enlisted a private corporation, called the Uni-
versal Service Administrative Company, to help manage
that fund’s operations.

The question in this case is whether the universal-service
scheme—more particularly, its contribution mechanism—
violates the Constitution’s nondelegation doctrine, either
because Congress has given away its power to the FCC or
because the FCC has given away its power to a private com-
pany. We hold that no impermissible transfer of authority
has occurred. Under our nondelegation precedents, Con-
gress sufficiently guided and constrained the discretion
that it lodged with the FCC to implement the universal-ser-
vice contribution scheme. And the FCC, in its turn, has re-
tained all decision-making authority within that sphere, re-
lying on the Administrative Company only for non-binding
advice. Nothing in those arrangements, either separately
or together, violates the Constitution.

I
A

The Communications Act of 1934, ch. 652, 48 Stat. 1064,
established the FCC and empowered it to regulate commu-
nications services. In the Act’s very first provision, Con-
gress instructed the FCC to pursue the goal now called uni-
versal service. The FCC, Congress stated, was “to make
available, so far as possible, to all the people of the United
States,” reliable communications services “at reasonable
charges.” 47 U. S. C. §151.

The universal-service project arose from the concern that
pure market mechanisms would leave some segments of the
population without access to needed communications ser-
vices. That is because providers of those services, also
called carriers, can reap greater profits from some classes
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of customers than from others. Carriers, for example, make
more money in urban areas than in rural ones because fixed
costs in cities are spreadable over many more users. See S.
Benjamin et al., Telecommunications Law and Policy
§15.3.1, p. 763 (2d ed. 2006); In re Federal-State Joint Bd.
on Universal Serv., 12 FCC Red. 8776, 8784 (1997) (Univer-
sal Service Order). Similarly, carriers may prefer to focus
on business customers instead of residential or not-for-
profit customers (like schools and libraries) because the for-
mer are willing to pay more for the same services. See id.,
at 8784. So carriers have incentives to neglect some kinds
of customers in providing services or setting prices. See P.
Huber, M. Kellogg, & J. Thorne, Federal Telecommunica-
tions Law §6.1.2, pp. 6-9, 6-10, and n. 26 (3d ed. Supp.
2022). The result, policymakers thought, would be severe
Inequities In access to communications systems, and a
swiss-cheese-like communications network for the whole
country. See ibid.; Universal Service Order, 12 FCC Red.,
at 8780-8781, 8783.

Under the original Act, the FCC addressed that con-
cern—and promoted universal service—through a “patch-
work quilt of implicit and explicit subsidies.” FCC, Report
to Congress 5 (FCC 98—67, 1998). The earliest and domi-
nant squares of that quilt were implicit subsidies, provided
under the FCC’s authority to set “just and reasonable”
rates. See Universal Service Order, 12 FCC Red., at 8784;
47 U. S. C. §201(b). Carriers then operated as regulated
monopolies, with the FCC (and its state counterparts) su-
perintending the rates they could charge different kinds of
customers for different services. See Universal Service Or-
der, 12 FCC Red., at 8784-8785; Huber, Federal Telecom-
munications Law §6.1.1.2, p. 6-7. And regulators used that
authority over rates to shift costs: Long-distance rates were
set enough above cost “to subsidize local rates, business
rates to subsidize [non-business] rates, and urban rates to
subsidize rural rates.” Id., p. 6-7. So, for example, a “large
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New York [City] brokerage firm making heavy use of long-
distance service” would end up “subsidiz[ing] the local ser-
vices of homeowners in Fishkill.” Ibid.; see Universal Ser-
vice Order, 12 FCC Red., at 8784. Over time, though, towns
like Fishkill benefited as well from explicit subsidy pro-
grams. The FCC, for example, began in the 1980s to levy
assessments on long-distance carriers and disburse the pro-
ceeds to carriers serving high-cost communities. See id., at
8890-8892; 47 CFR §§36.601-36.641, 69.116(a) (1996).
And the FCC began, through the so-called Lifeline program,
to make payments directly reducing low-income consumers’
monthly phone bills. See Universal Service Order, 12 FCC
Red., at 8957-8958; §§69.104()—(), 69.117, 69.203(f)—(g).

In 1996, Congress overhauled the Act to “promote compe-
tition and reduce regulation” in the telecommunications
sector. See Telecommunications Act, 110 Stat. 56. As part
of those reforms, Congress created a new framework for
achieving universal service. The amended Act discarded
the implicit subsidies embedded in ratemaking and substi-
tuted a plan for explicit transfer payments to ensure that
basic communications services extend across the country.
See §254; Universal Service Order, 12 FCC Red., at 8783
8784.

Section 254 of the amended statute requires every carrier
providing interstate telecommunications services to “con-
tribute,” in line with the statute and FCC rules, to a fund
designed to “preserve and advance universal service.”
§254(d). The FCC must use the money in that fund, now
known as the Universal Service Fund, to pay for subsidy
programs for designated populations and facilities needing
improved access. See §§254(a), (e); Wisconsin Bell, Inc. v.
United States ex rel. Heath, 604 U.S. __, _ (2025) (slip
op., at 2). The statute, for example, continues the Lifeline
program aiding low-income individuals. See §254(). It di-
rects the FCC to provide assistance to rural hospitals, as
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well as to schools and libraries. See §254(h)(1). And it in-
structs the FCC to expand communications access for con-
sumers in “rural” and other “high cost areas.” §254(b)(3).
The carrier contributions collected to support those pro-
grams, the Act further provides, must be “sufficient” to
carry them out and so to “advance universal service.”
§§254(d)—(e).

The statute also provides detailed guidance for identify-
ing the specific communications services to which the stat-
ute’s beneficiaries should have access. On the one hand, the
Act recognizes that those services, given the expected pace
of technological change, are unlikely to stay static: Univer-
sal service, says the statute, is “an evolving level of telecom-
munications services that the Commission shall establish
periodically” as it accounts for “advances in telecommuni-
cations and information technologies and services.”
§254(c)(1). On the other hand, the Act specifies the relevant
criteria in every period. In deciding which communications
services the “definition” of universal service encompasses,
the FCC “shall consider the extent to which” a service (1) is
“essential to education, public health, or public safety”; (2)
has, through market forces, “been subscribed to by a sub-
stantial majority of residential customers”; and (3) is in fact
“being deployed in public telecommunications networks by
telecommunications carriers.” §§254(c)(1)(A)—(C). So too,
the Commission must evaluate whether a service can be
made available at an “affordable rate[].” §254(b)(1). Con-
gress thus struck a balance in establishing universal ser-
vice’s metes and bounds—affording the FCC latitude to
adapt to technological developments, but insisting that the
FCC always look to whether services are essential, afforda-
ble, and widely used.

Echoing the provisions just described, Congress also
listed six “principles” on which the FCC “shall base” all its
universal-service policies. §254(b). First, “[q]uality ser-
vices should be available at just, reasonable, and affordable
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rates.” §254(b)(1). Second, “all regions of the Nation”
should have access to those services. §254(b)(2). Third, all
consumers, “including low-income consumers and those in
rural, insular, and high cost areas,” should have access to
services that are “reasonably comparable” in quality and
price to those in urban areas. §254(b)(3). Fourth, every
carrier should make “an equitable and nondiscriminatory
contribution” to the achievement of universal service.
§254(b)(4). Fifth, the subsidies given to advance that goal
should be “specific, predictable[,] and sufficient.”
§254(b)(5). And sixth, “schools,” “libraries,” and “health
care providers” should have access to services. §254(b)(6).
That list concludes with a provision enabling the FCC to
add “other principles” found both “consistent with” the Act
and “necessary and appropriate for the protection of the
public interest, convenience, and necessity.” §254(b)(7).
The Commission now operates, under the terms of the
Act, four universal-service programs. Lifeline, which pre-
dated the Act, gives low-income consumers a markdown on
their monthly phone bills, usually of $9.25 per month. See
§254(j); 47 CFR §§54.400-54.424 (2024); supra, at 4. The
High Cost program, which similarly built on a pre-1996 ex-
plicit subsidy program, furnishes carriers with funds ena-
bling them to provide basic communications services in “ru-
ral, insular, and [other] high cost areas” at costs
comparable to those charged in urban areas. §254(b)(3);
§§54.302-54.322; supra, at 4. The E-Rate program subsi-
dizes communications services for schools and libraries
across the country, with greater discounts going to facilities
in rural or low-income areas. See §§254(b)(6), (h)(1)(B);
§§54.500-54.523; Wisconsin Bell, 604 U. S., at ___ (slip op.,
at 3). And finally, the Rural Health program supports rural
hospitals and other health care facilities, enabling them to
use telemedicine in caring for far-flung patients and ensur-
ing that they receive the needed communications services
at roughly the rates urban facilities pay. See §§254(b)(6),
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(h)(1)(A); §§54.600-54.633.

To calculate how much carriers must contribute to the
Fund for those programs, the FCC has devised a formula,
known as the “contribution factor.” 47 CFR §54.709(a).
That factor is a fraction, expressed as a percentage, whose
numerator is the Fund’s projected expenses for the upcom-
ing quarter (the subsidy payments it will make plus over-
head) and whose denominator is the total projected revenue
of contributing carriers during that same period. See
§54.709(a)(2). A carrier must pay into the Fund an amount
equal to its own projected revenue multiplied by the contri-
bution factor. See §54.709(a)(3). So, for example, if the FCC
forecasts that it will need, in a given quarter, 25% of all car-
rier revenues to cover the costs of its universal-service pro-
grams, a carrier expecting to generate $100 million in rev-
enue in that quarter will have to contribute $25 million.
The carrier may then pass along to its customers the cost of
its contributions. See §54.712(a). Every quarter, the FCC
updates its expense and revenue projections, comes up with
a new contribution factor, and announces it in a public no-
tice. See §§54.709(a)(2)—(3). During the next 14 days, the
FCC may revise the factor as it thinks proper. See
§54.709(a)(3). If the FCC takes no action within that pe-
riod, the factor is “deemed approved by the Commission”
and goes into effect. Ibid. Carriers must then kick in to the
Fund accordingly.

The FCC in 1998 appointed the Universal Service Admin-
istrative Company as the Fund’s “permanent Administra-
tor.” §54.701(a). The Administrator, as we will call it, is a
private, not-for-profit corporation owned by an association
of carriers. See §54.5; Wisconsin Bell, 604 U. S., at ___ (slip
op., at 2). It manages the day-to-day operations of the
Fund, “bill[ing] and collect[ing] contributions from carriers”
and “distribut[ing] the resulting pot of money, as FCC rules
provide, to program beneficiaries.” Id., at ___ (slip op., at
2); see §54.702. More relevant here, the Administrator
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plays a role each quarter in producing the financial projec-
tions that end up determining the contribution factor. See
§§54.709(a)(2)—(3). Specifically, the Administrator esti-
mates the Fund’s expenses (again, the costs of the programs
plus overhead) and adds up the estimates it receives from
individual carriers about their revenues. See ibid. The Ad-
ministrator then submits those figures, along with support-
ing documentation, to the Commission for approval and
eventual use in calculating required contributions. See
ibid.
B

In December 2021, the FCC proposed a contribution fac-
tor of 25.2% for the first quarter of 2022. Respondents—the
non-profit organization Consumers’ Research, a carrier,
and several consumers (collectively, Consumers’ Re-
search)—filed comments (during the 14-day, post-notice pe-
riod described above) requesting that the FCC instead set
the contribution factor at 0%. In support of that submis-
sion, Consumers’ Research argued that the universal-ser-
vice contribution scheme violates the Constitution’s non-
delegation rule. The Commission took no action in
response, so the 25.2% contribution factor went into effect.

Consumers’ Research then petitioned for review in the
Court of Appeals for the Fifth Circuit. The en banc court
granted the petition, replacing a panel decision to the con-
trary. See 109 F. 4th 743 (2024); 63 F. 4th 441 (2023). In
the full Fifth Circuit’s view, the universal-service contribu-
tion mechanism is unconstitutional because of its so-called
“double-layered delegation.” 109 F. 4th, at 782.

The court’s analysis proceeded by expressing “skep-
tic[ism]” about each of two aspects of the contribution
scheme, while declining to rule on either one. Id., at 778.
First, the court stated, Congress in Section 254 “may have
delegated legislative power” to the FCC by giving it “the
power to tax” carriers “without supplying an intelligible
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principle to guide [its] discretion.” Id., at 756. The court
described Section 254’s limits on the Commission’s author-
ity as “minimal,” “contentless,” and “amorphous.” Id., at
760, 761, 767. Nonetheless, the court decided not to decide
whether Congress had impermissibly transferred authority
to the Commission. Id., at 767. Second, the court contin-
ued, the Commission “may have impermissibly delegated
the taxing power to private entities” by involving the Ad-
ministrator in setting contribution amounts. Id., at 756.
The court posited that the FCC had “de facto abdicate[d]”
governmental responsibilities to the Administrator by giv-
ing it the “final say” on how much carriers pay into the
Fund. Id., at 771. Again, however, the court demurred as
to the bottom line, reserving judgment on whether the Ad-
ministrator’s role in the contribution scheme violates the
Constitution. See id., at 778.

The dispositive constitutional problem, the Fifth Circuit
ultimately held, is “the combination of Congress’s sweeping
delegation to FCC and FCC’s unauthorized subdelegation”
to the Administrator. Ibid. (emphasis in original). Relying
heavily on this Court’s decision in Free Enterprise Fund v.
Public Company Accounting Ouversight Bd., 561 U. S. 477
(2010), the court opined that “two or more things that are
not independently unconstitutional can combine to violate
the Constitution’s separation of powers.” 109 F. 4th, at 778
(emphasis in original). And that was true here for a pair of
reasons. The “double-layered delegation,” the court
thought, had “no foothold in history or tradition.” Id., at
782. And, the court went on, that delegation “undermine[s]
democratic accountability” by obscuring whether Congress,
the FCC, or the Administrator bears responsibility for the
amount of contributions. Id., at 783—784.



10 FCC v. CONSUMERS RESEARCH

Opinion of the Court

We granted certiorari, 604 U. S. __ (2024), and now re-
verse the decision below.! In this Court, Consumers’ Re-
search separates what the Fifth Circuit combined. It con-
tends (as it did below) that Congress’s delegation to the
FCC violates the Constitution, and that the FCC’s delega-
tion to the Administrator does so too. We reject each argu-
ment, and also reject the Fifth Circuit’s combination theory.

II

Article I of the Constitution provides that “[a]ll legislative
Powers herein granted shall be vested in a Congress of the
United States.” §1. Accompanying that assignment of
power to Congress is a bar on its further delegation: Legis-
lative power, we have held, belongs to the legislative
branch, and to no other. See Whitman v. American Truck-
ing Assns., Inc., 531 U. S. 457, 472 (2001). At the same

1When we granted certiorari, we asked the parties to address whether
this case is moot. The parties agree that it is not moot, and we do too.
The relevant facts are as follows. Consumers’ Research filed suit to avoid
payments arising from the contribution factor that the FCC set for the
first quarter of 2022. But by now Consumers’ Research has made those
payments, and a court might not be able to order a refund. Assuming
not, the case would be moot—except that it qualifies as “capable of repe-
tition, yet evading review.” Kingdomware Technologies, Inc. v. United
States, 579 U. S. 162, 170 (2016). A given contribution factor is in effect
for only three months, a period “too short to complete judicial review of
[its] lawfulness.” Ibid. And “it is reasonable to expect” that Consumers’
Research will have to make the same kind of payments again. Ibid. So
the case, as the Fifth Circuit concluded, is not moot. See 109 F. 4th 743,
753 (2024). Several other courts of appeals would have arrived at the
opposite conclusion, because they require a party to seek preliminary re-
lief in order to avail itself of the capable-of-repetition rule. See, e.g., New-
dow v. Roberts, 603 F. 3d 1002, 1008-1009 (CADC 2010), cert. denied,
563 U. S. 1001 (2011). But our decisions have never hinted at such a
requirement. See, e.g., Kingdomware Technologies, 579 U. S., at 170;
SEC v. Sloan, 436 U. S. 103, 108-110 (1978). And for good reason: The
“capable of repetition” rule applies because of the nature of some contro-
versies, not because of the parties’ litigating decisions.
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time, we have recognized that Congress may “seek[] assis-
tance” from its coordinate branches to secure the “effect in-
tended by its acts of legislation.” J. W. Hampton, Jr., & Co.
v. United States, 276 U. S. 394, 406 (1928). And in particu-
lar, Congress may “vest[] discretion” in executive agencies
to implement and apply the laws it has enacted—for exam-
ple, by deciding on “the details of [their] execution.” Ibid.;
see Wayman v. Southard, 10 Wheat. 1, 46 (1825) (“[T]he
maker of the law may commit something to the discretion
of the other departments”); Whitman, 531 U. S., at 474-475
(A “degree of policy judgment” can “be left to those execut-
ing or applying the law”).

To distinguish between the permissible and the imper-
missible in this sphere, we have long asked whether Con-
gress has set out an “intelligible principle” to guide what it
has given the agency to do. J. W. Hampton, 276 U. S., at
409. Under that test, “the degree of agency discretion that
1s acceptable varies according to the scope of the power con-
gressionally conferred.” Whitman, 531 U. S., at 475. The
“guidance” needed is greater, we have explained, when an
agency action will “affect the entire national economy” than
when it addresses a narrow, technical issue (e.g., the defi-
nition of “country [grain] elevators”). Ibid. But in examin-
ing a statute for the requisite intelligible principle, we have
generally assessed whether Congress has made clear both
“the general policy” that the agency must pursue and “the
boundaries of [its] delegated authority.” American Power &
Light Co. v. SEC, 329 U. S. 90, 105 (1946). And similarly,
we have asked if Congress has provided sufficient stand-
ards to enable both “the courts and the public [to] ascertain
whether the agency” has followed the law. OPP Cotton
Mills, Inc. v. Administrator of Wage and Hour Div., Dept. of
Labor, 312 U. S. 126, 144 (1941). If Congress has done so—
as we have almost always found—then we will not disturb
its grant of authority.
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A

Although the intelligible-principle standard has focused
our nondelegation doctrine for a century, Consumers’ Re-
search and the dissent primarily argue that we must apply
a different test here. Section 254, as just described, author-
izes the Commission to raise revenue in the form of carrier
“contribut[ions]” for universal-service programs. §254(d);
see supra, at 4. Consumers’ Research views those required
contributions as taxes. See Brief for Respondents 25-29;
see also post, at 12—-13, 29-30 (GORSUCH, dJ., dissenting).
And it argues that tax statutes—and probably all revenue-
raising statutes—have to satisfy a special nondelegation
rule. For those statutes, Congress must set a “definite” or
“objective limit” on how much money an agency can col-
lect—a numeric cap, a fixed rate, or the equivalent. Brief
for Respondents 32, 36; see id., at 33—-35; see also post, at
14-16 (stating that a “tax rate” is likely required, but a
“cap” may also suffice). Without such a limit, Consumers’
Research claims, no intelligible principle (however con-
straining) will do. See Brief for Respondents 46, 66. And
all agree that Section 254 contains no determinate cap or
formula. So, on Consumers’ Research’s telling, it effects an
unconstitutional delegation.2

But this Court’s precedents foreclose that argument.
Twice before, we have rejected a party’s request to create a
special nondelegation rule for revenue-raising legislation.
In J. W. Hampton, a taxpayer contended that when Con-
gress 1s “exercis[ing] the power to levy taxes and fix customs
duties,” it lacks the usual leeway to confer discretion on
agencies. 276 U. S., at 409. “The [legal] authorities,” the

2Although endorsing the same rule as Consumers’ Research, the dis-
sent claims that the rule is merely an application of the intelligible-prin-
ciple test. See post, at 14. That is mistaken: The intelligible-principle
test requires an intelligible principle, not a “prescribed ... tax rate.”
Ibid. So what we say about the Consumers’ Research position generally
goes as well for the dissent’s.
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Court responded, “make no such distinction.” Ibid. And
then the Court set out the “intelligible principle” standard
as the universal method for assessing delegations. Ibid.
More than sixty years later, we reiterated that holding. In
Skinner v. Mid-America Pipeline Co., 490 U. S. 212, 220
(1989), another litigant urged that “Congress’ taxing
power” can be delegated only “with much stricter guide-
lines” than are normally used. Citing J. W. Hampton, we
again—and unanimously—rejected that “two-tiered theory
of nondelegation.” 490 U. S., at 220-221. “[N]othing” in the
Constitution’s text or structure, Skinner explained, “distin-
guish[es] Congress’ power to tax from its other enumerated
powers” “in terms of the scope and degree of discretionary
authority that Congress may delegate to the Executive.”
Ibid. Nor, the Court added, did history at all distinguish
the two. See id., at 221 (“From its earliest days to the pre-
sent, Congress, when enacting tax legislation,” has at times
delegated “discretionary authority” to the Executive). So
whether or not a tax is at issue—so say our cases—the
usual nondelegation standard applies. And that standard
is, again, trained on intelligible principles, not on numeric
caps and “mathematical formula[s].” United States v. Rock
Royal Co-operative, Inc., 307 U. S. 533, 577 (1939); see su-
pra, at 11.3

3The dissent’s attempt to deal with these precedents is not successful.
Relegating discussion of J. W. Hampton to a footnote, the dissent refuses
to acknowledge that decision’s categorical rejection of a different non-
delegation standard for tax statutes than for others. See post, at 28,
n. 15. The dissent contends that the tax at issue there could have met
its own rate-or-cap test, but glosses over that the Court instead asked
only about intelligible principles. See ibid. And although the dissent
suggests otherwise, J. W. Hampton’s holding that the statute had an in-
telligible principle in no way hinged on the existence of a numeric rate
or cap. See 276 U. S., at 404-405. The dissent’s discussion of Skinner is
not much better. Our holding there compels the dissent to say that it is
not proposing a “different and stricter” test for “when Congress delegates
the power to tax.” Post, at 14. But in the same paragraph, the dissent



14 FCC v. CONSUMERS RESEARCH

Opinion of the Court

The alternative test Consumers’ Research and the dis-
sent propose also would throw a host of federal statutes into
doubt. Relying on this Court’s nondelegation precedents,
Congress has often enacted statutes empowering agencies
to raise revenue without specifying a numeric cap or tax
rate. See Reply Brief for Federal Petitioners 7-9 (listing
nine “example[s]”). Indeed, such statutes are endemic in
the sphere of financial regulation. The Federal Reserve
Board, for instance, funds its operations by levying on Fed-
eral Reserve Banks “an assessment sufficient to pay its es-
timated expenses.” 12 U.S.C. §243. The Office of the
Comptroller of the Currency (OCC) likewise “collect[s]”
from OCC-chartered banks an “assessment, fee, or other
charge” as the Office “determines is necessary or appropri-
ate to carry out [its] responsibilities.” §16. And the Deposit
Insurance Fund of the Federal Deposit Insurance Corpora-
tion (FDIC), which protects the savings of millions of Amer-
icans, is financed through charges on banks “which the Cor-
poration may by regulation prescribe, after giving due
consideration to the need to establish and maintain the
[Fund’s] reserve ratio.” §1815(d)(1). In none of those (or
many other) revenue-raising statutes does a number ap-
pear. So all would be on the constitutional chopping block
under Consumers’ Research’s reasoning.

Consumers’ Research is conflicted about how to approach
that problem, but sometimes tries to draw a line between
taxes and fees. Our decision in National Cable Television
Assn., Inc. v. United States, 415 U. S. 336 (1974) (NCTA),
recognized that distinction, as Consumers’ Research notes.
See Brief for Respondents 28. We there described “fees” as
“bestow[ing]” a reciprocal “benefit on the [payor], not
shared by other members of society.” NCTA, 415 U. S., at

does just that: It asserts that a delegation involving the taxing power
“must supply more significant limits on an agency’s discretion” than one
involving other Government powers. Ibid. And so the dissent collides
with both J. W. Hampton and Skinner.
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341. By contrast, “taxes” are expected to “inure[] to the
benefit” of the wider public. Id., at 343. In its brief, Con-
sumers’ Research argues that its numeric-cap standard ap-
plies to both taxes and fees: As to either, Congress’s delega-
tion to an agency must include an “objective upper limit[].”
Brief for Respondents 37; see id., at 36-38. At argument,
however, Consumers’ Research relied on the tax vs. fee dis-
tinction to get out from under the long list of statutes its
position places in jeopardy. Most of those statutes, it ar-
gued, involve not taxes but fees, where the charge reflects
simply “the value of the benefit to the” payor. Tr. of Oral
Arg. 134; see id., at 148. So, Consumers’ Research sug-
gested, if we label carrier contributions “taxes” and then
make only taxes subject to the numeric-limit requirement,
there would be minimal fallout from adopting its position.
See ibid. The dissent joins Consumers’ Research in press-
ing that argument. See post, at 25—-30.

But the problems with going down that road are substan-
tial. First and as already shown, precedent forecloses it.
Indeed, in rejecting a stricter test for delegations made “un-
der Congress’ taxing power,” Skinner specifically noted that
its position rendered irrelevant the question (which, we
noted, “so exercised the District Court”) whether the
charges there were “user fees” or a “form of taxation.” 490
U. S., at 223. Either way, the Court held, the delegation
Inquiry was just the same, and just the usual one. See ibid.*

4The dissent once again does not know what to do with Skinner. See
supra, at 13—-14, n. 3. According to the dissent, Skinner “did not invite
courts” to “disregard the basic distinction” between fees and taxes in con-
sidering the permissibility of delegations. Post, at 28. But we do not
know what else the Skinner Court did when it said the following: “In
light of th[e] conclusion” that the usual nondelegation test applies to tax
legislation, “we need not concern ourselves with the threshold question”
whether the “pipeline safety users ‘fees’” at issue “are more properly
thought of as a form of taxation.” 490 U. S., at 223. Fees or taxes—it
just did not matter. And that was so, contra the dissent, irrespective of
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Second, Consumers’ Research offers no argument for why
categorizing something as a fee rather than a tax should
matter for delegation purposes. To the contrary, its brief
suggests the difference should make no difference—that in-
stead all revenue-raising measures should be treated the
same. Brief for Respondents 36—38; Tr. of Oral Arg. 132—
133 (repeating the point). The distinction is proposed only
as an artificial method for limiting the effects of a holding
in Consumers’ Research’s favor, should the court be too
squeamish to go all the way.

And third, the distinction between taxes and fees, even if
occasionally needed, is a morass—or as the Government
(which levies both) puts it, “unbelievably murky in prac-
tice.” Tr. of Oral Arg. 52. A charge is a “fee,” according to
NCTA, when it is for a “benefit” granted to the payor that
1s “not shared by other members of society.” 415 U. S., at
341. But articulating that test is a fair bit easier than ap-
plying it, because it is often hard to say whether a benefit
is so “shared.” Consider the charge that banks pay to obtain
FDIC Deposit Insurance. See supra, at 14. The banks ben-
efit from that insurance (it helps them attract money and
prevents bank runs). So maybe the charge looks like a fee?
But then again, depositors also benefit (because the insur-
ance protects their money) and so does the wider public (be-
cause everyone gains from having a stable banking system).
So maybe the charge instead looks like a tax? Or take an-
other example: the OCC’s assessments on banks. See ibid.
Are they fees because a bank must pay them to hold an
OCC-issued charter? Or are they taxes because the OCC
uses the funds collected for regulatory programs benefiting
the public? Consumers’ Research does not know. See Tr. of
Oral Arg. 134 (describing the OCC statute as “kind of on the

whether the charge at issue was numeric—a feature that Skinner’s treat-
ment of the purported fee/tax distinction never thought to mention.
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line,” “tough,” and “maybe . . . questionable”).?

Or finally and most relevantly: What category do carriers’
contributions belong in? Universal service is of course a
public benefit. But carriers gain in tangible ways from hav-
ing an all-inclusive network, and they often receive direct
subsidies from the FCC’s universal-service programs. For
those reasons, the carriers’ main trade associations view
the contributions as fees. See Tr. of Oral Arg. 76, 80. The
Government, by contrast, sees “genuine ambiguity” on the
issue, but “assum[es]” they are taxes. Id., at 52-53. Itisa
good thing for the state of the law that we do not have to
decide between the two, in this case or others raising a del-
egation challenge.b

5The dissent responds by replacing the test from NCTA—our leading
case on the subject—with a different one, which asks as well whether a
charge is for a cost imposed by the payor. Post, at 29. That alternative
test, the dissent promises, reveals that all the financial charges we have
discussed are fees, whereas universal-service contributions are taxes.
But even spotting the dissent its preferred test, the guaranteed clarity
fails to emerge. Take the dissent’s description of the OCC’s assessments:
They are fees because they “offset the costs the OCC incurs in fulfilling
its statutory mandate to supervise, regulate, and charter national
banks.” Post, at 27, n. 14. Yet much the same can be said of universal-
service contributions: They pay for the costs of the programs the FCC is
mandated by statute to implement. Or similarly, consider the dissent’s
description of Federal Reserve levies: They are fees because they pay for
“regulatory costs,” rather than providing general Government revenues.
Ibid. But again, that is also what carriers’ contributions do, in funding
the costs of universal-service regulatory programs. So the dissent’s new
test does not much clear away the mire.

6The dissent’s case for characterizing contributions as taxes only un-
derscores the difficulty. Carriers, the dissent first says, “do not gain any
special benefit” from the contributions they make. Post, at 29. But as
just noted, that would be news to the carriers: Although they pay the bill,
they are lined up here to defend universal service, because (in their law-
yer’s words) they “benefit[] quite considerably” from the program. Tr. of
Oral Arg. 76. So next the dissent tries this one: The statutory scheme
creates a tax because it “takes money from some (carriers) and gives it to
others (libraries, schools, and the like).” Post, at 29-30. But again, car-
riers both give and receive; the program, as it has from its beginnings,
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And yet a greater problem inheres in the shared position
of Consumers’ Research and the dissent: Whatever it ap-
plies to (just taxes or fees as well), its focus on numeric lim-
its produces absurd results, divorced from any reasonable
understanding of constitutional values. Under that view, a
revenue-raising statute containing non-numeric, qualita-
tive standards can never pass muster, no matter how much
guidance those standards provide and how tight the con-
straints they impose. But a revenue-raising statute with a
numeric limit will always pass muster, even if it effectively
leaves an agency with boundless power. Consider a hypo-
thetical raised at oral argument: Congress tells the FCC it
can demand payments from carriers of any amount it wants
up to $5 trillion. (The actual cost of universal service is, of
course, a tiny fraction of that amount.) According to Con-
sumers’ Research, that statute is permissible because . ..
well, because Congress has set the $5 trillion figure. See
id., at 124 (“[T)hen we would know that Congress itself has
made that determination”); see id., at 123—127; Brief for Re-
spondents 5, 63, 66; see also post, at 34-35. But so what?
The purpose of the nondelegation doctrine is to enforce lim-
its on the “degree of policy judgment that can be left to those
executing or applying the law.” Mistretta v. United States,
488 U. S. 361, 416 (1989) (Scalia, J., dissenting). The any-
where-up-to-$5-trillion tax statute would not do that,
whereas a statute with qualitative limits well might. In ap-

reallocates money among them. See supra, at 3—4. And even putting
that fact aside, the dissent’s test would turn some things it labels fees
into taxes. Consider FDIC insurance charges: They are funds the FDIC
takes from some (banks) and gives to others (depositors of failed banks).
See post, at 26, 29, 30, n. 17. The dissent asserts in response that the
FDIC’s redistribution is different because “[t]he FDIC program is an in-
surance plan.” Post, at 30, n. 17. But in proposing yet one more distinc-
tion to get everything lined up right, the dissent unwittingly proves the
point: The fee/tax distinction is a difficult one, and Skinner was right not
to make the nondelegation inquiry ride on it.
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proving the former and precluding the latter, the Consum-
ers’ Research approach does nothing to vindicate the non-
delegation doctrine or, more broadly, the separation of pow-
ers.

B

We therefore return to the usual intelligible-principle
test to decide whether the universal-service contribution
scheme violates the Constitution’s nondelegation rule. The
question is, again, whether Section 254 adequately guides
the FCC in requiring contributions from carriers—whether
it expresses the “general policy” the FCC must pursue in
setting contribution amounts, as well as the “boundaries” it
cannot cross. American Power & Light, 329 U. S., at 105.
Here, that inquiry into the nature of the FCC’s discretion
involves what turn out to be two closely related questions.
First, how much money can the FCC raise through contri-
butions? And second, on what things can it spend those
funds? We consider each in turn, and find that Congress
answered both. Congress, that is, imposed ascertainable
and meaningful guideposts for the FCC to follow when car-
rying out its delegated function of collecting and spending
contributions from carriers.

1

As Consumers’ Research notes, Section 254 imposes no
quantitative but only qualitative limits on how much
money the FCC can raise from carriers for universal ser-
vice. There is not a number or a rate in sight. Instead, the
statute directs the FCC to collect the amount that is “suffi-
cient” to support the universal-service programs Congress
has told it to implement. §§254(b)(5), (d), (e). That lan-
guage replicates or resembles the statutory terms Congress
has used in other revenue-raising statutes, as described
above. See supra, at 14; see, e.g., 12 U. S. C. §243 (instruct-
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ing the Federal Reserve Board to levy on banks “an assess-
ment sufficient to pay its estimated expenses”).

Consumers’ Research argues that, even under our usual
nondelegation test, the term “sufficient” does not do
enough. That is because, in the Consumers’ Research view,
it sets only “a floor—not a ceiling—on the FCC’s revenue-
raising power.” Brief for Respondents 56. Or to put the
point differently, Consumers’ Research thinks that the stat-
ute gives the FCC power, all on its own, to raise our hypo-
thetical $5 trillion. See supra, at 18-19. And not unrea-
sonably, it thinks that would pose a constitutional problem.

But in fact the word “sufficient” sets a floor and a ceiling
alike. An amount of money is “sufficient” for a purpose if it
is “[a]dequate” or “necessary” to achieve that purpose.
Black’s Law Dictionary 1447 (7th ed. 1999). That means, of
course, that the FCC cannot raise less than is adequate or
necessary to finance the universal-service programs Con-
gress wants. But it also means that the FCC cannot raise
more than that amount. Were the FCC to raise, say, twice
as much as needed, the revenue would not be “sufficient”
but instead excessive. Cf. Whitman, 531 U. S., at 475-476
(similarly understanding the term “requisite” to mean “not
lower or higher than is necessary”). Take another hypothet-
ical from oral argument. If you told a friend to order a “suf-
ficient” amount of food for five people and 500 boxes of pizza
showed up at your house, you would not think he had fol-
lowed instructions. See Tr. of Oral Arg. 135. So too with
Congress and the Commission. Budgeting, to be sure, is not
an exact science, so in one quarter the Commission may col-
lect a bit more than it needs and in another a bit less. See
47 CFR §§54.709(b), (c) (telling the Administrator that if it
collects “excess” or “inadequate” funds in a given quarter, it
should compensate in the next one). But the Commission’s
mandate is to raise what it takes to pay for universal-ser-
vice programs; if the Commission raises much beyond, as if
1t raises much below, it violates the statute.
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And the Commission has long viewed the statute in just
that way. For many years, the Commission has construed
the sufficient-funding directive to call for raising “an afford-
able and sustainable amount of support that is adequate,
but no greater than necessary, to achieve the goals of the
universal service program.” In re High-Cost Universal
Serv. Support, 25 FCC Red. 4072, 4074 (2010); see Tr. of
Oral Arg. 4 (Solicitor General explaining that Congress has
authorized the FCC to collect “only what’s sufficient to
achieve universal service, so no more than needed to sup-
port specified programs”). The Commission, in other words,
sets the contribution factor to raise just enough money—a
“sufficient” amount—to implement universal service as
Congress directed.

2

To say that much, though, takes us only halfway, because
it raises the question: Sufficient for what? If Section 254’s
universal-service program is itself indeterminate—so that
the FCC can turn it into anything the FCC wants—then the
“sufficiency” ceiling will do no serious work. The FCC could
operate—and collect contributions “sufficient” for—either
the most barebones or the most extravagant program. But
if Congress has given appropriate guidance about the na-
ture and content of universal service, then that plus the
“sufficiency” ceiling will defeat this challenge to the contri-
bution system. For Congress will have provided intelligible
principles to guide the FCC as it raises funds.

On this further, “for what” question, our nondelegation
precedents provide context—showing what kinds of statu-
tory schemes have passed, and what kinds have failed, the
demand that Congress give adequate guidance. Those that
have failed are fewer in number—in fact, only two—but of-
fer object lessons about the amount of latitude Congress can
confer. In one case, the statute empowered the President
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to bar the transport of petroleum products while “estab-
lish[ing] no criterion” and “declar[ing] no policy” for
whether, when, or how he should do so. Panama Refining
Co. v. Ryan, 293 U. S. 388, 415 (1935). The statute in the
second case was even worse. It authorized the President to
approve “codes of fair competition” for “the government of
trade and industry throughout the country,” yet imposed
“few restrictions” and “set[] up no standards” aside from a
“statement of the general aims of rehabilitat[ing], cor-
rect[ing,] and expand[ing]” the economy. A. L. A. Schechter
Poultry Corp. v. United States, 295 U. S. 495, 521-522, 541—
542 (1935). The law thus gave the President “virtually un-
fettered” authority to govern the Nation’s trades and indus-
tries. Id., at 542.

At the same time, we have found intelligible principles in
a host of statutes giving agencies significant discretion. So,
for example, we upheld a provision enabling an agency to
set air quality standards at levels “requisite to protect the
public health.” Whitman, 531 U. S., at 472. We sustained
a delegation to an agency to ensure that corporate struc-
tures did not “unfairly or inequitably distribute voting
power” among security holders. American Power & Light,
329 U. S., at 104. And we affirmed authorizations to regu-
late in the “public interest” and to set “just and reasonable”
rates, because we thought the discretion given was not un-
bridled. See, e.g., National Broadcasting Co. v. United
States, 319 U. S. 190, 225226 (1943); FPC v. Hope Natural
Gas Co., 320 U. S. 591, 600 (1944); see supra, at 3. Of
course, our cases did not examine those statutory phrases
in isolation but instead looked to the broader statutory con-
texts, which informed their interpretation and supplied the
content necessary to satisfy the intelligible-principle test.
See, e.g., National Broadcasting, 319 U. S., at 226 (“It is a
mistaken assumption” that the phrase “public interest” is
“a mere general reference to public welfare without any
standard to guide determinations”; rather, “[t]he purpose of
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the Act, the requirements it imposes, and the context of the
provision in question show the contrary”); see also infra, at
29.

Section 254, for its part, provides the FCC with determi-
nate standards for operating the universal-service pro-
gram. The statute makes clear whom the program is in-
tended to serve: those in rural and other high-cost areas
(with a special nod to rural hospitals), low-income consum-
ers, and schools and libraries. See §§254(b)(3), (6), (h)(1);
see supra, at 4—6. And in provisions defining universal ser-
vice and stating the program’s core “principles,” the statute
provides specific criteria for which services those statutory
beneficiaries should receive. §§254(b), (c)(1). In deciding
whether a service falls within the program’s ambit, the FCC
must consider whether the service has “been subscribed to
by a substantial majority of residential customers.”
§254(c)(1)(B). If that objective criterion is not met, the FCC
generally may not subsidize the service. So too, the service
must be one that can be made available to all consumers in
all regions at “reasonable[] and affordable rates”—so more
a basic than a budget-busting good. §§254(b)(1), (3).” And
still more, the service must be “essential to education, pub-
lic health, or public safety”—a necessity, not a luxury, in
order to live in the world. §254(c)(1)(A). The conditions,
each alone and together, have bite, creating a bounded pro-
gram. Section 254 instructs the Commission to provide to
an identified set of recipients a defined sort of benefit—
widely used, generally affordable, and essential telecommu-
nications services.

That limited conception of universal service is rooted in
its history—except that the new statute, as compared with

70f course, if a subsidy were high enough, even a luxury service could
be provided to the Act’s beneficiaries at an “affordable” rate. But that
would require setting contributions so high as to interfere with carriers’
ability to provide other services, to other customers, affordably. The af-
fordability principle precludes that result. See §§254(b)(1), (3).
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the old, holds the FCC to more specific requirements. As
earlier explained, the 1934 Act charged the FCC with pur-
suing universal service—that is, with making available to
all Americans telecommunications services “at reasonable
charges.” §151. As then understood, that objective did not
reach for the stars: Though quite important, it was also “rel-
atively modest.” Benjamin, Telecommunications Law and
Policy §18.2, at 863. The idea was to “reduc|e] the costs of
basic telephone service and, in that way, increas[e] national
subscribership.” Ibid. By the time of the 1996 amend-
ments, though, new telecommunications technologies and
services had emerged. And so Congress enabled the FCC,
in carrying out universal-service programs, to do more. See
id., at 863-864; see, e.g., §§254(b)(6), (h)(1). But still the
statute’s policy was a circumscribed one: to provide to all
(especially, the rural and poor) the services that most al-
ready had, if those services were both necessary and afford-
able. The key difference between the original statute and
the amended one 1s a matter of means, and on that score,
the latter provides far greater congressional guidance. Un-
der the 1934 Act, the FCC gave implicit (and often obscure)
subsidies under its general (i.e., “just and reasonable”) rate-
making authority. See supra, at 3; see also post, at 3 (ex-
plaining that in the pre-1996 regime, “[r]egulators manipu-
lated rates” to fund universal service). Under the 1996 Act,
the FCC gives explicit (and transparent) subsidies in accord
with the detailed criteria described above. See supra, at 4,
23. So today, when the FCC carries out Congress’s century-
old commitment to universal service, the statutory policy is
clear and the statutory boundaries specific.

The proof is in the pudding: Each of the four programs
the FCC now operates under Section 254 reflects Congress’s
choices about universal service’s scope and content. The
Lifeline program, which began under the original Act, ad-
vances a basic commitment. Now codified, it helps make
phone service affordable to all Americans by providing a
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modest monthly subsidy. See §254(); 47 CFR §§54.400—
54.424; supra, at 4, 6. The High Cost program similarly
implements a longstanding principle—to integrate rural
communities into the Nation’s communications network.
See §151; §§54.302—54.322; supra, at 3—4, 6. And it does so
now in accordance with the statutory directive to ensure
that rural and other high-cost areas have access to roughly
the same needed services, at the same affordable prices, as
urban areas do. §254(b)(3). The Commission’s other two
programs, E-Rate and Rural Health, are of a piece. Specif-
ically authorized in the amended Act, they underwrite ser-
vices essential to education and healthcare, with a focus on
underserved populations. §254(h)(1); §§54.500-54.523,
54.600-54.633; supra, at 6-7. Not one of those important
but decidedly ordinary programs suggests an agency vested
with unbridled discretion. Each provides communications
services satisfying the Act’s listed criteria to the Act’s iden-
tified beneficiaries. And maybe surprisingly (given what
we are used to when it comes to government programs),
they have done so at roughly constant inflation-adjusted
dollars. Compare USAC, 2000 Annual Report 5 (charging
carriers $7.4 billion in 1999 when so adjusted), with USAC,
2024 Annual Report 18 (charging carriers $8.4 billion in
2024).8 That is because in the amended Act, Congress made

8The dissent’s more dramatic figures rely on using the wrong baseline
year—1998 instead of 1999. According to the dissent: “In 1998, univer-
sal-service disbursements totaled about $2.29 billion” whereas in 2024
they were about $8.59 billion—“nearly double, adjusted for inflation.”
Post, at 9, 17. But that is because in 1998, some of the new statute’s
universal-service programs were just getting off the ground. The Rural
Health program, for example, did not even begin accepting applications
for funding until May of that year. USAC, 1999 Annual Report 6. The
right benchmark instead comes from the next year, when the programs
Congress authorized were up and running. Only after that point can the
increase in costs provide information about whether Congress ade-
quately guided the FCC’s discretion—or instead allowed the FCC to run
rampant—going forward.
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clear the parameters of the programs, and the FCC has op-
erated within them.?

Consumers’ Research and the dissent tell a different
story—that the Act gives the FCC boundless authority—
but the provisions they point to show nothing of the kind.
They first pluck out a few words to argue that the criteria
for subsidizing services, described above, are not “real
limit[s].” Brief for Respondents 55; supra, at 23. On afford-
ability, both contend that because Section 254(b) states that
services “should”—rather than “shall’—be made available
at “reasonable[] and affordable rates,” there is in fact no
such requirement. Brief for Respondents 47-48; see post,
at 20-21. But that reading starts in the middle. The pro-
vision, starting from the start, says that the FCC “shall”
base all universal-service policies on the principle (among
others) that services “should be available” at “reasonable[]
and affordable rates.” §254(b)(1). The mandatory “shall”
requires the FCC to follow the affordability principle—
which means providing all services at “reasonable[] and af-
fordable rates.” And similarly as to whether a service is
widely used and essential. Per Consumers’ Research and
the dissent, Section 254(c)(1) says only that the FCC must
“consider” those criteria and thus establishes no more than
a “weak][] procedural requirement.” Brief for Respondents
54; see post, at 6-7, 19-22. But the list of criteria the FCC
“shall” consider resides in the very “definition” of the “ser-

9Two provisions of Section 254 authorize the FCC to fund “advanced”
and “additional” services. §§254(c)(3), (h)(2); see post, at 7, 17, 23-24.
We have no occasion to address any nondelegation issues raised by Sec-
tions 254(c)(3) and (h)(2) in particular. Consumers’ Research does not
argue that Sections 254(c)(3) and (h)(2) are unconstitutional, and it does
not advance any arguments that are specific to those provisions. Instead,
it argues that the contribution scheme generally is unconstitutional, and
that the contribution factor should be set to zero. The Fifth Circuit
adopted that view as well, and to decide this case, we need say no more
than that those conclusions are wrong.
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vices” it can subsidize. §254(c)(1). The statute, read sensi-
bly, does not tell the FCC to muse on those criteria before
developing its own. Rather, it tells the FCC to “consider,”
as to any given service, whether it satisfies the listed crite-
ria (and therefore can be subsidized). And that is, indeed,
how the Solicitor General, representing the FCC, under-
stands the provision. See Tr. of Oral Arg. 10, 27-29, 177—
178.

The dissent therefore fails in its related claim that the
FCC can balance different universal-service criteria
against each other—so, for example, fund a service because
it 1s “essential to education” even though it has not been
adopted “by a substantial majority” of customers. Post, at
6-7; see post, at 18-19; supra, at 23. Again, the Solicitor
General has represented in this Court that each of the cri-
teria has to be met. Tr. of Oral Arg. 10, 27-29, 177-178. In
any event, and yet more important, we must “exercise [our]
independent judgment in deciding” what power Congress
has conferred. Loper Bright Enterprises v. Raimondo, 603
U. S. 369, 412 (2024). And for all the reasons given above,
we view the statutory criteria—which, contra the dissent,
post, at 18, define universal service—as separately manda-
tory. See §254(c)(1); supra, at 23, 26-27. Of course, the
Commission may still have to strike balances in addressing
those criteria, along with the statute’s other provisions. It
may, for example, have to decide whether to make a service
more affordable (by giving a larger subsidy) or instead ex-
tend it to a broader swathe of recipients. But that kind of
discretion—balancing or no—does not raise a constitutional
problem: A “degree of policy judgment,” as we have ex-
plained, “can be left to those executing or applying the law.”
Whitman, 531 U. S., at 474-475.

We likewise see no constitutional issue in Section
254(c)(1)’s description of universal service as an “evolving
level of telecommunications services that the Commission
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shall establish periodically” in light of “advances in telecom-
munications and information” services. According to Con-
sumers’ Research and the dissent, that language enables
the FCC to “redefine universal service” over time as it and
only it “sees fit.” Brief for Respondents 8, 54; see post, at
18. But Congress’s statement that universal service should
“evolve” is itself a direction—and a near-inevitable one,
given the reality of technological change. If universal ser-
vice did not evolve—if Congress had defined it as, say, a
landline in every home (or, as the dissent would have it,
“touch-tone [phone] service,” post, at 19)—the program
would have long since become obsolete. The Act’s embrace
of evolution—the permission it gives the FCC to subsidize
different services now than 30 years ago—ensures that the
universal-service program will be of enduring utility. But
that conferral of discretion does not strip the statute of
standards and constraints. The Commission still may fund
only essential, widely used, and affordable services, for the
benefit of only designated recipients. See supra, at 23. So
Congress has ensured that the Commission will continue to
carry out the same objectives according to the same criteria
and principles, even as it has allowed adaptation to a
changing technological landscape.

Finally, we do not view as Consumers’ Research does the
provision in Section 254 enabling the FCC to articulate
“[a]dditional principles,” beyond the six listed, to guide its
universal-service programs. §254(b)(7); see supra, at 6. Re-
call that the added principles are ones the FCC “deter-
mine[s] are necessary and appropriate for the protection of
the public interest, convenience, and necessity and are con-
sistent with this chapter.” See supra, at 6. As Consumers’
Research sees it, the FCC can, through devising those prin-
ciples, “rewrite its own authority.” Brief for Respondents
50 (capitalization altered); see post, at 18. But that is not
so because, again, the added principles must be “consistent
with” the rest of the statute. They cannot change any of the
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statute’s other principles, much less its conditions on what
subsidies can go toward and who can receive them. The
new principles can only operate, within those statutory pa-
rameters, to further channel the FCC’s discretion. So they
are a way to superimpose self-restraint on congressional re-
straint, which is hardly improper. And the provision’s
broadly framed reference to the “public interest” suggests
nothing to the contrary. The public-interest requirement
lies on top of the consistency requirement—connected with
an “and,” not an “or"—and anyway is complementary to it.
For we have long held that “the words ‘public interest’ in a
regulatory statute” do not encompass “the general public
welfare” but rather “take meaning from the purposes of the
regulatory legislation.” NAACP v. FPC, 425 U. S. 662, 669
(1976); see New York Central Securities Corp. v. United
States, 287 U. S. 12, 24-25 (1932); see supra, at 22—-23. So
the whole of the “[a]dditional principles” provision supplies
a means of further implementing, rather than dispensing
with, Congress’s instructions.

In a sense, each of the arguments Consumers’ Research
and the dissent make about Section 254 suffers from the
same flaw. At every turn, they read Section 254 extrava-
gantly, the better to create a constitutional problem. As
earlier seen, “sufficient” means to Consumers’ Research as
much as the FCC wants, a floor without a ceiling. See su-
pra, at 20. The statute’s mandatory conditions on funding
services are instead mere suggestions, for the FCC to ob-
serve or not as it chooses. See supra, at 26-27. The phrase
“evolving level” of service licenses the FCC to create a whole
new program, unhindered by the statute’s existing stand-
ards and boundaries. See supra, at 27-28. And the possi-
bility of “[a]dditional principles” coming from the FCC
somehow subverts the limiting principles Congress put on
the FCC, so that everything about universal service is up
for grabs. See supra, at 28-29. All in all, the arguments do
not show statutory construction at its best. Nor, relatedly,
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do they show proper respect for a coordinate branch of Gov-
ernment. Statutes (including regulatory statutes) should
be read, if possible, to comport with the Constitution, not to
contradict it. See, e.g., Ashwander v. TVA, 297 U. S. 288,
348 (1936) (Brandeis, dJ., concurring); Industrial Union
Dept., AFL-CIO v. American Petroleum Institute, 448 U. S.
607, 646 (1980) (plurality opinion); West Virginia v. EPA,
597 U. S. 697, 722-723 (2022). That disposition nowhere
appears in the efforts Consumers’ Research and the dissent
make to force Section 254 past the Constitution’s breaking
point.

Properly understood, the universal-service contribution
scheme clears the nondelegation bar. The policy it ex-
presses is clear and limiting. If, says the statute, a substan-
tial majority of Americans has access to a communications
service that 1s both affordable and essential to modern life,
then other Americans should have access to that service too.
And to make that happen, the statute continues, carriers
should kick in the needed funds. At bottom, that is all the
contribution scheme challenged here accomplishes.
Through that statutory mechanism, the FCC raises suffi-
cient funds (neither more nor less than needed) to bring to
underserved Americans, mainly in rural and low-income
communities, a bounded and commonplace set of communi-
cations services. The FCC no doubt exercises significant
discretion in carrying out that charge. But it is discretion
tethered to legislative judgments about the scope and con-
tent of the universal-service program. And so the main del-
egation at issue here, from Congress to the Commission,
does not offend the Constitution.

II1

The next question Consumers’ Research raises is whether
a different delegation, now from the Commission to the Ad-
ministrator (which, recall, is a private, not-for-profit corpo-
ration), independently flouts a constitutional command.
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Here, Consumers’ Research invokes what is commonly
called the private nondelegation doctrine. See Brief for Re-
spondents 74-75. In the leading case of Carter v. Carter
Coal Co., 298 U. S. 238, 310-311 (1936), this Court struck
down a statute authorizing certain coal producers to set
maximum hours and minimum wages for the rest of the in-
dustry. We explained that the statute involved “delegation
in its most obnoxious form” because it was made to “private
persons whose interests” are often “adverse to the interests
of others.” Id., at 311; see Schechter Poultry, 295 U. S., at
537. Consumers’ Research contends that the FCC has in
like manner conferred governmental power on a private
party, by (in its description) giving the Administrator carte
blanche to set the contribution factor, which then deter-
mines what individual carriers pay into the Fund. See Brief
for Respondents 3—4, 75; supra, at 7-8.

Carter Coal, though, has a counterpart case, addressing
how Government agencies may rely on advice and assis-
tance from private actors. In Sunshine Anthracite Coal Co.
v. Adkins, 310 U. S. 381, 388 (1940), this Court considered
a statute, enacted in response to Carter Coal, permitting
boards of coal companies to propose minimum coal prices to
a Government agency for “approv[al], disapprov[al], or mod-
ifi[cation].” That arrangement, we held, was “unquestiona-
bly valid.” 310 U. S., at 399. After all, we explained, the
private boards “function[ed] subordinately to” the agency
and were subject to its “authority and surveillance.” Ibid.
As long as an agency thus retains decision-making power,
it may enlist private parties to give it recommendations.

Here, the Administrator is broadly subordinate to the
Commission. The FCC appoints the Administrator’s Board
of Directors and approves its budget. See 47 CFR
§§54.703(b)—(c), 54.715(c). The Administrator “may not
make policy,” and must carry out all its tasks “consistent
with” the FCC’s rules, “orders, written directives, and other
instructions.” §54.702(c); Memorandum of Understanding
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Between the Federal Communications Commission and the
Universal Service Administrative Company 2 (Oct. 17,
2024) (Memorandum of Understanding). And anyone ag-
grieved by an action of the Administrator may seek de novo
review by the Commission. §§54.719-54.725. So in the re-
lationship between the two, the Commission dominates.
And critically, that is as true in determining the contri-
bution factor as in other matters: Although the Administra-
tor plays an advisory role, the Commission alone has deci-
sion-making authority. Recall that each quarter’s
contribution factor is a function of the carriers’ projected
revenues and the Fund’s projected expenses. See supra, at
7. The Administrator makes the initial projections. On the
revenue side, that means just doing arithmetic: The carri-
ers submit their projections on FCC forms and the Admin-
istrator adds them up. See §§54.709(a)(2)—(3), 54.711(a).
On the expense side, the Administrator’s estimates involve
considerably greater effort—but still no policy-making. The
FCC’s rules implementing the Act dictate the programs’
scope: For example, they set eligibility criteria for benefi-
ciaries, provide formulas for calculating subsidies, and im-
pose some funding caps. See, e.g., §§54.410, 54.507, 54.604—
54.606.1° Working within those rules, the Administrator es-
timates the programs’ cost. It then publicly reports those
projections, along with supporting documents, to the Com-
mission—on the revenue side, at least 30 days before a
quarter starts, on the expense side, at least 60. See
§54.709(a)(3). That gives the Commission a chance to re-
view—and, if needed, to revise—the projections before ap-
proving final figures. See ibid. When the review process is
complete, the Commission sets the contribution factor and

10Tf anything in the rules, or the Act itself, is “unclear, or do[es] not
address a particular situation, the Administrator shall seek guidance
from the Commission.” 47 CFR §54.702(c). So if the Administrator con-
fronts an unsettled issue as it makes projections, it must ask the Com-
mission rather than resolve the problem itself.
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posts it in a public notice. See ibid. The Commission then
has 14 days to make additional changes before the factor is
“deemed approved.” Ibid. So the Commission is, through-
out, the final authority—just as the agency was in Sunshine
Anthracite. The Administrator, following the FCC’s rules,
makes recommendations. But the Commission decides
whether or how to use them in setting the contribution fac-
tor.

In contending otherwise, Consumers’ Research misun-
derstands the regulatory scheme. Its primary argument
rests on the words “deemed approved” in the FCC’s regula-
tions. Consumers’ Research takes that to mean that the
Administrator’s projections can “take legal effect” just by
the “deem[ing]” mechanism—that is, without receiving “for-
mal FCC approval.” Brief for Respondents 80. But that
account ignores everything that happens before the 14-day
period following public notice. Prior to that time, the Com-
mission reviews the Administrator’s projections, and either
revises or approves them. Then, the Commission sets the
contribution factor based on the vetted projections and is-
sues it to the public. So the Administrator’s projections can
have only the legal (or, indeed, practical) effect the Commis-
sion decides they should. Not the Administrator, but the
Commission endorses final projections, converts them into
a contribution factor, and formally promulgates them. At
the end of all that action, the “deemed approved” provision
just operates to shut off an additional two-week opportunity
the Commission has to revise the published contribution
factor—because something (including public comments like
Consumers’ Research submitted) has caused it to change its
mind. That provision does nothing to negate the Commis-
sion decision-making that has already taken place.

The alternative argument Consumers’ Research makes
does not fare any better. Here, Consumers’ Research ap-
pears to concede that the FCC approves the projections go-
ing into the contribution factor; the problem instead is that
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the approval is too often automatic—simply “rubber-
stamp[ing].” Id., at 82. But the relevant legal question is
not how often the FCC revises the Administrator’s projec-
tions, just as in Sunshine Anthracite it was not how often
the agency rejected the coal companies’ pricing advice. It is
sufficient in such schemes that the private party’s recom-
mendations (as is true here) cannot go into effect without
an agency’s say-so, regardless of how freely given. See 310
U. S., at 399. This case suggests at least one reason why:
It may not be clear what the ratio of approvals to rejections
actually means. On the view of Consumers’ Research, the
infrequency with which the Commission changes the Ad-
ministrator’s publicly submitted projections shows that it
simply is not paying attention. But an amicus brief submit-
ted by former FCC Commaissioners offers an alternative ex-
planation—that the Administrator “informally shares its
projections” with the Commission before it publicly submits
them, so that much of the discussion between the two occurs
behind the scenes. See Brief for Bipartisan Former Com-
missioners of the FCC as Amici Curiae 11; see also Memo-
randum of Understanding 7 (establishing that informal
procedure). And yet a third account might suggest that the
absence of frequent dispute reflects the limited role the Ad-
ministrator performs in estimating the expenses of pro-
grams whose contours FCC regulations precisely define.
See supra, at 32—33. The explanation, that is, would lie in
the narrow scope of the assignment the FCC has given to
the Administrator.

So the Commission’s transfer of accounting functions to
the Administrator offers no reason for holding the univer-
sal-service contribution scheme invalid. In every way that
matters to the constitutional inquiry, the Commission, not
the Administrator, is in control.

1AY
Consumers’ Research almost wholly ignores the basis of
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the decision below: that the “combination” of Congress’s
grant of authority to the FCC and the FCC’s reliance on the
Administrator for financial projections violates the Consti-
tution, even if neither one does so alone. See 109 F. 4th, at
778 (emphasis in original). But because that theory ac-
counts for the decision we are reviewing, we cannot close
without addressing it briefly.

The Fifth Circuit, as noted earlier, founded its combina-
tion theory—that a constitutional non-violation plus a con-
stitutional non-violation may equal a constitutional viola-
tion—on this Court’s decision in Free Enterprise Fund. See
supra, at 9. There, we struck down a statute because it gave
an executive officer two “layers of protection” from the Pres-
ident’s removal authority: The President was “restricted in
his ability to remove a principal officer, who [was] in turn
restricted in his ability to remove an inferior officer.” 561
U. S., at 483-484. Even granting that each layer of good-
cause protection was alone permissible, we thought the
combination was too much. The two together, more than
either alone, insulated the officer from the President’s fir-
ing power, thus super-charging the officer’s “independ-
ence.” Id., at 496. That holding, in the Fifth Circuit’s view,
gave rise to a “general principle”: “[T]wo constitutional
parts do not necessarily add up to a constitutional whole.”
109 F. 4th, at 779. And the court thought that principle
applied here. Even if Congress lawfully conferred discre-
tion on the Commission and the Commission lawfully
sought assistance from the Administrator, the combination
was both “unprecedented” and “incompatible” with “demo-
cratic accountability.” Id., at 779, 783-784. So what the
Fifth Circuit called “the universal service contribution
mechanism’s double-layered delegation” had to go. Id., at
784.

But the court’s analogy and associated logic do not work.
In Free Enterprise Fund, each of the two layers of for-cause
protection limited the same thing—the President’s power to
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remove executive officers. And when combined, each com-
pounded the other’s effect, so that the President was left
with no real authority. Or otherwise said, the two layers of
restrictions operated on a single axis with the one exacer-
bating (we thought exponentially) the other. But that rea-
soning has no bearing here. A law violates the traditional
(or call it, for comparison’s sake, “public’) nondelegation
doctrine when it authorizes an agency to legislate. And a
law—whether a statute or, as here, a regulation—violates
the private nondelegation doctrine when it allows non-gov-
ernmental entities to govern. Those doctrines do not oper-
ate on the same axis (save if it is defined impossibly
broadly). So a measure implicating (but not violating) one
does not compound a measure implicating (but not violat-
ing) the other, in a way that pushes the combination over a
constitutional line. “Two wrong claims do not make one
that is right.” Pacific Bell Telephone Co. v. linkLine Com-
munications, Inc., 555 U. S. 438, 457 (2009). If a regulatory
scheme authorizes neither executive legislation nor private
governance, it does not somehow authorize an unlawful
amalgam. Contra the Fifth Circuit, a meritless public non-
delegation challenge plus a meritless private nondelegation
challenge cannot equal a meritorious “combination” claim.
And indeed Sunshine Anthracite as well as said so before.
As earlier noted, that case involved a private nondelegation
challenge—that a board of coal companies advising an
agency played too great a role in setting industry prices.
See 310 U. S., at 399; supra, at 31. In addition, the case
involved a public nondelegation challenge—that even the
agency could not set prices because Congress had failed to
provide it with sufficient guidance. See 310 U. S., at 397—
399. The Court discussed and rejected the one challenge;
and then it discussed and rejected the other. See ibid. And
then the Court stopped. It did not think some further “com-
bination” analysis was required. That was because (1) an
executive agency exercising only executive power, plus (2) a
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private entity exercising no government power (but merely
giving advice) equals (3) a permissible constitutional ar-
rangement.

\%

When Congress amended the Communications Act in
1996, it provided the Commission with clear guidance on
how to promote universal service using carrier contribu-
tions. Congress laid out the “general policy” to be achieved,
the “principle[s]” and standards the FCC must use in pur-
suing that policy, and the “boundaries” the FCC may not
cross. J. W. Hampton, 276 U. S., at 409; American Power &
Light, 329 U. S., at 105. Our precedents do not require
more. Nor do they prevent the Commission, in carrying out
Congress’s policy, from obtaining the Administrator’s assis-
tance in projecting revenues and expenses, so that carriers
pay the needed amount. For nearly three decades, the work
of Congress and the Commission in establishing universal-
service programs has led to a more fully connected country.
And it has done so while leaving fully intact the separation
of powers integral to our Constitution.

We accordingly reverse the judgment of the Court of Ap-
peals for the Fifth Circuit and remand for further proceed-
ings consistent with this opinion.

It is so ordered.
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JUSTICE KAVANAUGH, concurring.

This case presents a narrow but important nondelegation
question: May Congress authorize the Federal
Communications Commission to determine the monetary
amount “sufficient” to fund certain telecommunications
services, which in turn 1is the amount that
telecommunications carriers must contribute to the
Universal Service Fund? Applying the longstanding
“Intelligible principle” test set forth by this Court’s
precedents, the Court today upholds that congressional
delegation to the FCC. See Skinner v. Mid-America
Pipeline Co., 490 U. S. 212 (1989); J. W. Hampton, Jr., &
Co. v. United States, 276 U. S. 394 (1928).

I join the Court’s opinion and write separately to make
two points. First, I will briefly outline what I understand
to be the background and rationale behind the intelligible
principle test that the Court has long used to assess
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congressional delegations of authority to the Executive
Branch. Second, I will explain why congressional
delegations to independent agencies—as distinct from
delegations to the President and executive agencies—raise
substantial questions under Article II of the Constitution.

I
A

From the start in 1789, Congress has delegated to the
President the power to exercise discretion and
policymaking authority when implementing legislation.?
Those delegations have been a regular feature of American
Government ever since.2

IIn this opinion, I will refer to congressional delegations to the
President, although statutes sometimes delegate to executive officers or
agencies rather than to the President. Those delegations to executive
officers and agencies, in my view, are not analytically distinct for present
purposes from delegations to the President because the President
controls, supervises, and directs those executive officers and agencies.
See Myers v. United States, 272 U. S. 52, 163—-164 (1926). Delegations to
executive officers and agencies are thus de facto delegations to the
President.

2Delegations of various kinds began almost immediately after the new
Congress first convened in 1789—although, to be sure, the Federal
Government did not regulate private conduct in as many areas or as
extensively as it does today. See, e.g., Act of Sept. 29, 1789, ch. 24, 1 Stat.
95 (directing the payment of military pensions to wounded Revolutionary
War soldiers “under such regulations as the President of the United
States may direct”); Act of Apr. 10, 1790, ch. 7, §1, 1 Stat. 109-110
(authorizing the Secretary of State, Secretary of War, and Attorney
General to issue patents “if they shall deem the invention or discovery
sufficiently useful and important”); Act of July 22, 1790, ch. 33, §1,
1 Stat. 137 (authorizing executive officials to issue licenses “to carry on
any trade or intercourse with the Indian tribes . . . to any proper person,”
and stipulating that the officials and licensees “shall be governed in all
things touching the said trade and intercourse, by such rules and
regulations as the President shall prescribe”); Act of Feb. 20, 1792, §3,
1 Stat. 234 (granting the Postmaster General discretion to choose among
post roads and means of carrying mail); Act of June 4, 1794, ch. 41, §1,
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The Court has generally permitted such delegations. As
to the text of the Constitution, the Court has rejected
arguments that the President impermissibly wields
legislative power when exercising discretion or
policymaking authority delegated by Congress. Instead,
the Court has reasoned that the President ordinarily
exercises “executive Power” under Article II when
implementing legislation—even if he employs discretion or
policymaking authority when doing so and even if the
Executive Branch issues legally binding regulations. See,
e.g., Mistretta v. United States, 488 U. S. 361, 386, n. 14
(1989) (“[RJulemaking power originates in the Legislative
Branch and becomes an executive function only when
delegated by the Legislature to the Executive Branch”); see
also Loving v. United States, 517 U. S. 748, 777 (1996)
(Scalia, dJ., concurring in part and concurring in judgment)
(“What Congress does is to assign responsibilities to the
Executive; and when the Executive undertakes those
assigned responsibilities it acts, not as the ‘delegate’ of
Congress, but as the agent of the People”); J. Manning, The
Nondelegation Doctrine as a Canon of Avoidance, 2000
S. Ct. Rev. 223, 240, n. 90 (“The Court apparently believes
that when a statute sets down an intelligible principle, the
agency can be thought of as implementing legislative
directions, rather than exercising legislative authority. . . .
Under that view, the agency is engaged in law ‘execution,’

1 Stat. 372 (granting the President authority to lay embargoes
“whenever, in his opinion, the public safety shall so require,” and “under
such regulations as the circumstances of the case may require”); Act of
May 27, 1796, ch. 31, 1 Stat. 474 (authorizing the President to direct
officers “to aid in the execution of quarantine . . . in such manner as may
to him appear necessary”); Act of July 9, 1798, §22, 1 Stat. 589
(empowering federal tax commissioners to change property tax
assessments “as shall appear to be just and equitable”).
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rather than receiving delegated legislative authority”).3

The history of congressional delegations and the Court’s
understanding of Article IT’s text correspond to what the
Court has described as the practicalities of legislative and
executive action. Congress delegates at least in part
because it must adapt legislation to “complex conditions
involving a host of details with which the national
legislature cannot deal directly.” A. L. A. Schechter Poultry
Corp. v. United States, 295 U. S. 495, 530 (1935); Panama
Refining Co. v. Ryan, 293 U. S. 388, 421 (1935). And the
Constitution “has never been regarded as denying to
Congress the necessary resources of flexibility and
practicality.” Schechter Poultry, 295 U. S., at 530; Panama
Refining, 293 U.S., at 421. That flexibility enables
Congress “to perform its function in laying down policies
and establishing standards, while leaving to selected
instrumentalities the making of subordinate rules within
prescribed limits and the determination of facts to which
the policy as declared by the legislature is to apply.”
Schechter Poultry, 295 U. S., at 530; Panama Refining, 293
U. S., at 421. Even when the legislature might want to
legislate more specifically in certain circumstances, a
“certain degree of discretion, and thus of lawmaking,
inheres in most executive ... action.” Whitman v.
American Trucking Assns., Inc., 531 U. S. 457, 475 (2001)
(quotation marks omitted).

3In INS v. Chadha, the Court similarly explained the point: The
“Attorney General acts in his presumptively Art. II capacity when he
administers the Immigration and Nationality Act. Executive action
under legislatively delegated authority that might resemble ‘legislative’
action in some respects is not subject to the approval of both Houses of
Congress and the President for the reason that the Constitution does not
so require. That kind of Executive action is always subject to check by
the terms of the legislation that authorized it; and if that authority is
exceeded it is open to judicial review as well as the power of Congress to
modify or revoke the authority entirely.” 462 U. S. 919, 953-954, n. 16
(1983) (emphasis added).
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Although the Court has ruled that congressional
delegations to the President are permissible as a matter of
constitutional text and history, the Court has not said that
“anything goes” with respect to those delegations. As
JUSTICE GORSUCH rightly says, Congress may not give “the
President or an executive agency a blank check to legislate.”
Post, at 12 (dissenting opinion). So “Members of Congress
could not, even if they wished, vote all power to the
President and adjourn sine die.” Mistretta, 488 U. S., at 415
(Scalia, J., dissenting). Congress likewise cannot merely
assign the President to take over the legislative role as to a
particular subject matter. See Schechter Poultry, 295 U. S.,
at 537-542; Panama Refining, 293 U. S., at 430. Rather,
the Court has said, any congressional grant of authority
must supply some guidance to the President—otherwise
the President would no longer be exercising “executive
Power” when implementing legislation.

But the question of where to draw that line can be
difficult: At what point does a broad statutory delegation
transform from (i) a permissible grant of discretion or
policymaking authority for the President to exercise when
implementing legislation into (ii) an impermissible
delegation of legislative power? Justice Scalia phrased the
issue this way: “Once it is conceded, as it must be, that no
statute can be entirely precise, and that some judgments,
even some judgments involving policy considerations, must
be left to the officers executing the law . . . , the debate over
unconstitutional delegation becomes a debate not over a
point of principle but over a question of degree.” Mistretta,
488 U. S., at 415 (dissenting opinion).

To address that question of degree and ensure that the
President is exercising executive power when
implementing legislation, the Court in 1928 adopted the
“intelligible principle” test. In its unanimous opinion in
J. W. Hampton, Jr., & Co. v. United States, the Court
speaking through Chief Justice (and former President) Taft
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stated: “If Congress shall lay down by legislative act an
intelligible principle to which the person or body authorized
to [act] is directed to conform, such legislative action is not
a forbidden delegation of legislative power.” 276 U. S. 394,
409 (1928) (emphasis added). Rather, when implementing
legislation that contains an intelligible principle, the
President is exercising executive power. The inverse is also
true: When Congress grants authority to the President
without an intelligible principle to confine his action,
Congress has impermissibly delegated legislative power,
although the Court has found that to occur only “rarely.”
Mistretta, 488 U. S., at 419 (Scalia, J., dissenting).

The intelligible principle test recognizes that “[a]t some
point the responsibilities assigned can become so extensive
and so unconstrained that Congress has in effect delegated
its legislative power.” Loving, 517 U. S., at 777 (Scalia, J.,
concurring in part and concurring in judgment). But “until
that point of excess i1s reached there exists ... no
delegation” of legislative power “at all.” Ibid.

For 97 years, the intelligible principle test set forth in
J. W. Hampton has formed the foundation of the Court’s
nondelegation doctrine. Under the test, as then-Justice
Rehnquist succinctly framed it, Congress may “lay down
the general policy and standards that animate the law,
leaving the agency to refine those standards, ‘fill in the
blanks,” or apply the standards to particular cases.”
Industrial Union Dept., AFL-CIO v. American Petroleum
Institute, 448 U. S. 607, 675 (1980) (opinion concurring in
judgment).

To be clear, the intelligible principle test is not toothless.
But it does operate in a way that respects the President’s
Article IT authority to execute the laws—that is, to exercise
discretion and policymaking authority within the limits set
by Congress and without undue judicial interference. See,
e.g., Whitman, 531 U. S., at 472-476; Youngstown Sheet &
Tube Co. v. Sawyer, 343 U. S. 579, 635 (1952) (Jackson, J.,
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concurring) (“When the President acts pursuant to an
express or implied authorization of Congress, his authority
is at its maximum, for it includes all that he possesses in
his own right plus all that Congress can delegate”).
Notably, the intelligible principle test was accepted and
applied over the years by Justice Scalia, Chief Justice
Rehnquist, and Chief Justice Taft—three jurists who, based
on their Executive Branch experience and judicial
philosophies, deeply appreciated the risks of undue judicial
interference with the operations of the Presidency. See
Whitman, 531 U.S., at 472-476 (Scalia, J., joined by
Rehnquist, C. J., among others); Mistretta, 488 U. S., at
371-379 (majority opinion joined by Rehnquist, C. J.); id.,
at 415-416 (Scalia, J., dissenting); Industrial Union, 448
U. S., at 673-676, 685-686 (Rehnquist, J., concurring in
judgment); J. W. Hampton, 276 U. S., at 409 (Taft, C. J.); cf.
W. Kelley, Justice Scalia, the Nondelegation Doctrine, and
Constitutional Argument, 92 Notre Dame L. Rev. 2107
(2017). The intelligible principle test has had staying
power—perhaps because of the difficulty of agreeing on a
workable and constitutionally principled alternative, or
because it has been thought that a stricter test could
diminish the President’s longstanding Article II authority
to implement legislation.*

In any event, there of course can be difficult questions
about how to apply the intelligible principle test to
particular statutes. See Industrial Union, 448 U. S., at 646
(plurality opinion of Stevens, dJ.); id., at 685-686

4Presidents of varying policy views and political affiliations have
accepted or advocated in favor of the intelligible principle test. See, e.g.,
Reply Brief for United States 3—6 (Trump); Brief for United States 19—
38 (Biden); Brief for United States in Gundy v. United States, O. T. 2018,
No. 17-6086, pp. 14-22 (Trump); Brief for United States in Whitman v.
American Trucking Assns., Inc., O. T. 2000, No. 99-1257 etc., pp. 21-26
(Clinton); Brief for United States in Mistretta v. United States, O.T.
1988, No. 87-7028 etc., pp. 2025 (Reagan).
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(Rehnquist, dJ., concurring in judgment). But I agree with
how the Court has applied the test in this case.

B

I see no need in this case to try to spell out a definitive
guide for applying the intelligible principle test, and it
would probably not be possible to do so anyway. It is
important, however, to emphasize three points.

First, as both the Court and JUSTICE GORSUCH agree,
under the intelligible principle test, “the degree of agency
discretion that is acceptable varies according to the scope of
the power congressionally conferred.” Whitman, 531 U. S.,
at 475; see ante, at 11; post, at 12 (dissenting opinion).
Congressional delegations of authority to the President
“must be judged ‘according to common sense and the
inherent necessities of the governmental co-ordination.’”
Industrial Union, 448 U.S., at 675 (Rehnquist, J.,
concurring in judgment) (quoting J. W. Hampton, 276 U. S.,
at 406).

Second, many of the broader structural concerns about
expansive delegations have been substantially mitigated by
this Court’s recent case law in related areas—in particular
(1) the Court’s rejection of so-called Chevron deference and
(i1) the Court’s application of the major questions canon of
statutory interpretation. Cf. Paul v. United States, 589
U.S. __ (2019) (statement of KAVANAUGH, dJ., respecting
denial of certiorari).

To elaborate: Although the nondelegation doctrine’s
intelligible principle test has historically not packed much
punch in constricting Congress’s authority to delegate, the
President generally must act within the confines set by
Congress when he implements legislation. So the
President’s actions when implementing legislation are
constrained—namely, by the scope of Congress’s
authorization and by any restrictions set forth in that
statutory text. See Loper Bright Enterprises v. Raimondo,
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603 U. S. 369, 394-396, 404 (2024).

On top of that, when interpreting a statute and
determining the limits of the statutory text, courts presume
that Congress, in the domestic sphere, has not delegated
authority to the President to issue major rules—that is,
rules of great political and economic significance—unless
Congress clearly says as much. See West Virginia v. EPA,
597 U.S. 697, 721-724 (2022). Courts “presume that
Congress intends to make major policy decisions itself, not
leave those decisions to agencies.” Id., at 723 (quotation
marks omitted). That major questions canon reflects both
background separation of powers understandings and the
commonsense interpretive maxim that Congress does not
usually “hide elephants in mouseholes” when granting
authority to the President. Whitman, 531 U. S., at 468; see,
e.g., Biden v. Nebraska, 600 U. S. 477, 501-506 (2023); FDA
v. Brown & Williamson Tobacco Corp., 529 U. S. 120, 159—
160 (2000); Industrial Union, 448 U. S., at 645 (plurality
opinion); ICC v. Cincinnati, N. O. & T. P. R. Co., 167 U. S.
479, 494495, 509 (1897).

Third, in the national security and foreign policy realms,
the nondelegation doctrine (whatever its scope with respect
to domestic legislation) appropriately has played an even
more limited role in light of the President’s constitutional
responsibilities and independent Article II authority. See
Loving, 517 U. S., at 772-773; Youngstown, 343 U. S., at
636, n. 2 (Jackson, dJ., concurring); Zemel v. Rusk, 381 U. S.
1, 17-18 (1965); United States v. Curtiss-Wright Export
Corp., 299 U. S. 304, 319-322 (1936); Marshall Field & Co.
v. Clark, 143 U. S. 649, 691 (1892). In “the area of foreign
affairs, Congress ‘must often accord to the President a
degree of discretion and freedom from statutory restriction
which would not be admissible were domestic affairs alone
involved.”” Industrial Union, 448 U. S., at 684 (Rehnquist,
J., concurring in judgment) (quoting Curtiss-Wright, 299
U. S., at 320).
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In addition, the major questions canon has not been
applied by this Court in the national security or foreign
policy contexts, because the canon does not reflect ordinary
congressional intent in those areas. On the contrary, the
usual understanding is that Congress intends to give the
President substantial authority and flexibility to protect
America and the American people—and that Congress
specifies limits on the President when it wants to restrict
Presidential power in those national security and foreign
policy domains. See Youngstown, 343 U. S., at 635-638
(Jackson, J., concurring); see also Hamdi v. Rumsfeld, 542
U. S. 507, 519 (2004) (plurality opinion); Dames & Moore v.
Regan, 453 U. S. 654, 678-679 (1981); Zemel, 381 U. S., at
8-9; Al-Bihaniv. Obama, 619 F. 3d 1, 38-41, 48-52 (CADC
2010) (Kavanaugh, J., concurring in denial of rehearing en
banc); C. Bradley & J. Goldsmith, Foreign Affairs,
Nondelegation, and the Major Questions Doctrine, 172
U. Pa. L. Rev. 1743, 1789-1801 (2024). The canon does not
translate to those contexts because of the nature of
Presidential decisionmaking in response to ever-changing
national security threats and diplomatic challenges.
Moreover, in those areas, the President possesses at least
some independent constitutional power to act even without
congressional authorization—that 1is, in Youngstown
category 2.5

II

Congressional delegations to independent agencies, as
distinct from delegations to the President and executive
agencies, raise substantial Article II issues.

5The Youngstown category 2 situation is distinct from the far narrower
set of circumstances where a President can lawfully act even over a
congressional prohibition—that is, in Youngstown category 3. See
Hamdan v. Rumsfeld, 548 U.S. 557, 638-639 (2006) (Kennedy, dJ.,
concurring in part); Youngstown, 343 U.S., at 637-638, 640-647
(Jackson, dJ., concurring).
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Critiques of broad congressional delegations sometimes
focus on officials described as “unaccountable bureaucrats.”
But that label does not squarely fit delegations to executive
agencies. In those circumstances, the President and his
subordinate executive officials maintain control over the
executive actions undertaken pursuant to a delegation.
And the President is elected by and accountable to all the
American people. See Myers v. United States, 272 U. S. 52,
123 (1926).

Rather, the problems with delegations to “unaccountable”
officials primarily arise from delegations to independent
agencies. Independent agencies are headed by officers who
are not removable at will by the President and who thus
operate largely independent of Presidential supervision
and direction. Those independent agency heads are not
elected by the people and are not accountable to the people
for their policy decisions. Unlike executive agencies
supervised and directed by the President, independent
agencies sit uncomfortably at the outer periphery of the
Executive Branch. Although this Court has thus far
allowed such agencies in certain circumstances, they belong
to what has been aptly labeled a “headless Fourth Branch.”
Freytag v. Commissioner, 501 U. S. 868, 921 (1991) (Scalia,
J., concurring in part and concurring in judgment)
(quotation marks omitted); see Humphrey’s Executor v.
United States, 295 U. S. 602, 628—629 (1935); see also In re
Aiken Cty., 645 F.3d 428, 439-446 (CADC 2011)
(Kavanaugh, J., concurring).

This case involves a congressional delegation of authority
to the FCC. The FCC has commonly been viewed as an
independent agency headed by five Commissioners. But at
oral argument in this case, the Government correctly
pointed out that the FCC formally is not an independent
agency because “the FCC does not have statutory for-cause
removal protections”™—in other words, no statutory text
restricts the President’s authority to remove FCC
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Commissioners at will. Tr. of Oral Arg. 54. And as the
Government indicated, this Court’s usual practice, given
the text and structure of Article II, is not to infer for-cause
removal protections from statutory silence. See Kennedy v.
Braidwood Management, Inc.,606 U.S.__, _ —  (2025)
(slip op., at 19-20); Shurtleff v. United States, 189 U. S. 311,
314-315 (1903). For those reasons, I tend to agree with the
Government that the FCC, in light of the statutory text,
should not be considered an independent agency.

If the FCC were an independent agency, however, then a
serious Article II delegation problem would arise, in my
view. When Congress delegates authority to the President
or an executive agency, the exercise of that delegated
authority is controlled by the President who was elected by
and is accountable to the people. See Myers, 272 U. S., at
123, 163—164. But when Congress delegates authority to
an independent agency, no democratically elected official is
accountable. Whom do the people blame and hold
responsible for a bad decision or policy adopted by an
independent agency? Such a system of disembodied
independent agencies with enormous power over the
American people and American economy operates in
substantial tension with the principle of democratic
accountability incorporated into the Constitution’s text and
structure, as well as historical practice and foundational
Article II precedents. “The Constitution requires that a
President chosen by the entire Nation oversee the execution
of the laws.” Free Enterprise Fund v. Public Company
Accounting Quersight Bd., 561 U. S. 477, 499 (2010); see
Myers, 272 U. S., at 163—164; see also Morrison v. Olson,
487 U. S. 654, 724727 (1988) (Scalia, J., dissenting).

There are at least two possible solutions to the problem
caused by congressional delegations of authority to
independent agencies. One is to overrule (or significantly
narrow) Humphrey’s Executor so that the heads of all or
most independent agencies are removable at will by the
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President, and thus supervised and directed by the
President. A second option would be to apply a more
stringent version of the nondelegation doctrine to
delegations to independent agencies. For example, to take
one possibility, independent agencies might need to first
submit proposed rules to Congress for approval in the
legislative process before the rules can take effect.

I will not prolong the point here. Congressional
delegations of policymaking authority to independent
agencies raise significant Article II issues. In an
appropriate case, this Court should address that problem.

* * *

As the Court explains, Congress has delegated authority
to the FCC with respect to the Universal Service Fund in
accordance with the longstanding intelligible principle test.
If the FCC were an independent agency, however, the
question would be more difficult. Because that issue is not
presented in this case, I join the Court’s opinion in full.



Cite as: 606 U. S. (2025) 1

JACKSON, dJ., concurring

SUPREME COURT OF THE UNITED STATES

Nos. 24-354 and 24-422

FEDERAL COMMUNICATIONS COMMISSION, ET AL.,
PETITIONERS
24-354 v.
CONSUMERS’ RESEARCH, ET AL.

SCHOOLS, HEALTH & LIBRARIES BROADBAND
COALITION, ET AL., PETITIONERS
24422 v.
CONSUMERS’ RESEARCH, ET AL.

ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FIFTH CIRCUIT

[June 27, 2025]

JUSTICE JACKSON, concurring.

Respondents in this case have challenged the Federal
Communications Commission’s universal-service program
under both the traditional nondelegation doctrine and the
private nondelegation doctrine. The Court properly rejects
both challenges today, and I join the Court’s opinion in full.
I write separately to express my skepticism that the private
nondelegation doctrine—which purports to bar the Govern-
ment from delegating authority to private actors—is a via-
ble and independent doctrine in the first place. Nothing in
the text of the Constitution appears to support a per se rule
barring private delegations. And recent scholarship high-
lights a similar lack of support for the doctrine in our his-
tory and precedents. See, e.g., A. Volokh, The Myth of the
Federal Private Nondelegation Doctrine, 99 Notre Dame
L. Rev. 203 (2023).
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In today’s case, none of the parties addressed these con-
cerns, and the Court had no reason to consider them
sua sponte because respondents’ private nondelegation
claim failed on its own terms. But we should tread carefully
before entertaining challenges under this theory in the fu-
ture. “When the Constitution’s text does not provide a limit
to a coordinate branch’s power, we should not lightly as-
sume that Article ITI implicitly directs the Judiciary to find
one.” Consumer Financial Protection Bureau v. Community
Financial Services Assn. of America, Ltd., 601 U. S. 416,
446 (2024) (JACKSON, J., concurring).
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JUSTICE GORSUCH, with whom JUSTICE THOMAS and
JUSTICE ALITO join, dissenting.

Within the federal government, Congress “alone has ac-
cess to the pockets of the people.” The Federalist No. 48, p.
334 (J. Cooke ed. 1961) (J. Madison). The Constitution af-
fords only our elected representatives the power to decide
which taxes the government can collect and at what rates.
See Art. I, §8, cl. 1. Throughout the Nation’s history, Con-
gress has almost invariably respected this assignment. As
this Court observed some decades ago, it would represent
“a sharp break with our traditions” for Congress to abdicate
its responsibilities and “besto[w] on a federal agency the
taxing power.” National Cable Television Assn., Inc. v.
United States, 415 U. S. 336, 341 (1974).

Today, the Court departs from these time-honored rules.
When it comes to “universal service” taxes, the Court con-
cludes, an executive agency may decide for itself what rates
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to apply and how much to collect. In upholding that ar-
rangement, the Court defies the Constitution’s command
that Congress “may not transfer to another branch ‘powers
which are strictly and exclusively legislative.” Gundy v.
United States, 588 U. S. 128, 135 (2019) (plurality opinion)
(quoting Wayman v. Southard, 10 Wheat. 1, 42—43 (1825)).

Still, things could be worse. Because today’s misadven-
ture “sits unmoored from surrounding law,” I have reason
to hope its approach will not stand the test of time. Loper
Bright Enterprises v. Raimondo, 603 U. S. 369, 425 (2024)
(GORSUCH, J., concurring) (internal quotation marks omit-
ted). And even as the Court swallows a delegation beyond
anything yet seen in the U. S. Reports, it also signals, un-
mistakably, that there are some abdications of congres-
sional authority, including in the very statute before us,
that the present majority isn’t prepared to stomach.

I

If you look closely at your phone bill, you will likely notice
a charge for “universal service.” Perhaps you have won-
dered what that is and why you are paying for it. Asit turns
out, in 47 U. S. C. §254, Congress has authorized the Fed-
eral Communications Commission (FCC) to subsidize a
number of disparate programs under the umbrella of “uni-
versal service.” The FCC selects which programs to pursue
and how much they should cost. To fund them, the agency
taxes telecommunications companies at a rate it controls.
By regulation, those companies are then free to pass the
charges along to consumers like you. This case involves a
challenge to that scheme. To appreciate the questions it
poses for us, some background helps.

A
The phrase “universal service” has carried different
meanings at different times. Originally, it referred to “a
telephone network that covers all of a country.” M. Mueller,
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Universal Service: Competition, Interconnection, and Mo-
nopoly in the Making of the American Telephone System 1
(1997). And it meant one network in particular: the Bell
System owned by the American Telephone and Telegraph
Company (AT&T). AT&T’s president coined the slogan in
1907—“One System, One Policy, Universal Service”—to
boost Bell’s nascent monopoly. Id., at 4, 96. “Universal,” as
AT&T used it, focused less on telephone service for all than
on making sure AT&T provided all the service. And the
slogan proved apt: By the 1920s, the Bell System, fighting
“under the banner of universal service,” had conquered the
U. S. telephone market. Id., at 146.

Over time, “the term ‘universal service’ took on a new
meaning.” P. Huber, M. Kellogg, & J. Thorne, Federal Tel-
ecommunications Law §6.1.1.2 (3d ed. Supp. 2022) (Huber).
For much of the 20th century, it referred to a policy aimed
at making landline local phone service “available to all con-
sumers at a reasonable cost.” Ibid. Even so, AT&T’s mo-
nopoly remained at the heart of it all. As with other mo-
nopolistic public utilities, federal and state governments
regulated the rates the Bell System could charge. See Ver-
izon Communications Inc. v. FCC, 535 U. S. 467, 477
(2002). And, for decades, that was the key to universal ser-
vice: Regulators manipulated rates to expand Americans’
access to telephones. See Huber §6.1.1.2. So, for example,
“[Jong-distance rates were used to subsidize local rates,
business rates to subsidize residential rates, and urban
rates to subsidize rural rates.” Ibid.

That system of implicit subsidies worked as long as the
same family of companies served all telephone customers.
See Verizon Communications, 535 U. S., at 480—481. But
the scheme began to falter in the 1970s and 1980s, as new
long-distance carriers entered the picture, and an antitrust
consent decree spun off AT&T’s long-distance business into
a separate company, with newly independent “Baby Bells”
now providing local service. See NYNEX Corp. v. Discon,
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Inc., 525 U. S. 128, 130-131 (1998); Bell Atlantic Corp. v.
Twombly, 550 U. S. 544, 549 (2007). At that point, regula-
tors could no longer depend on the Bell System to subsidize
local rates by inflating long-distance rates. See Huber
§6.2.1.2.

Still, parts of the old universal-service regime hung on.
Because the Baby Bells continued to enjoy regional monop-
olies over local phone service, regulators could still rely on
them to provide some implicit subsidies, charging higher
rates to some customers while offering below-cost service to
others. See id., §6.2.1. The FCC pitched in, too, by requir-
ing long-distance carriers to subsidize local providers, and
by establishing a “Lifeline” program to help low-income
households afford local phone service. See Rural Telephone
Coalition v. FCC, 838 F. 2d 1307, 1311-1312 (CADC 1988);
Huber §6.2.2.3; ante, at 4.

Eventually, however, Congress decided that universal
service had to be “ripped apart and rebuilt afresh.” Huber
§2.10. In the Telecommunications Act of 1996, 110 Stat. 56,
Congress “fundamentally restructure[d]” the local tele-
phone market. AT&T Corp. v. lowa Utilities Bd., 525 U. S.
366, 371 (1999). No more, Congress declared, should the
Baby Bells enjoy regional monopolies over local phone ser-
vice; now, they must face competition, too. See ibid. To
achieve that objective, Congress required the Baby Bells to
share their networks with new entrants seeking to offer
landline local phone services. See Twombly, 550 U. S., at
549.! But Congress also recognized that its new approach

1That solution may seem quaint today, when three quarters of Ameri-
can adults live in households without a landline telephone. See S. Blum-
berg & J. Luke, National Center for Health Statistics, Wireless Substi-
tution 2 (June 2024). But in 1996, things looked different. Local phone
service depended on a network of copper wires connecting each home and
business. See Huber §1.2.2. That network seemed impossible to dupli-
cate, and for decades, “local phone service was thought to be a natural
monopoly.” AT&T Corp. v. Iowa Utilities Bd., 525 U. S. 366, 371 (1999).
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would deal “a fatal blow” to “the preexisting system of uni-
versal service,” for there would no longer be monopolies
whose rates regulators could adjust to subsidize some cus-
tomers at the expense of others. R. Krotoszynski, Reconsid-
ering the Nondelegation Doctrine: Universal Service, the
Power To Tax, and the Ratification Doctrine, 80 Ind. L. J.
239, 282 (2005).

So Congress had to reimagine “universal service” again.
In §254 of the Telecommunications Act, Congress used the
term “universal service” for the first time and invested it
with a new meaning. See Huber §6.3. Gone was Bell’s old
idea that universal service meant a single network of wires
covering the country. Gone, too, was the idea that the Bell
monopoly should subsidize basic telephone service by inflat-
ing other customers’ rates. Repurposing the slogan of uni-
versal service once more, Congress told the FCC to decide
for itself what the concept meant and to fund programs con-
sistent with its understanding. See §254(c)(1). And to pay
for those programs, Congress authorized the agency to tax
a broad base of interstate “telecommunications carrier[s]”
and “provider[s].” §254(d).

B
1

To understand how the scheme works, start with the pro-
grams the FCC may fund. Section 254 describes “universal
service” as “an evolving level of telecommunications ser-
vices” that the agency must both “preserve” and “advance.”
§§254(b)(5), (c)(1). To determine which specific services to
fund and at what level, §254(c)(1) directs the FCC to “con-
sider” four factors. Those factors look to “the extent to
which” a service (A) is “essential to education, public health,

Congress responded by requiring the Baby Bells to share their infra-
structure with new rivals. See Huber §1.11.2. As it turned out, of course,
cell phones soon became ubiquitous, and that web of copper became less
relevant. Seeid., §10.1.
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or public safety,” (B) has “been subscribed to by a substan-
tial majority of residential customers,” (C) is “being de-
ployed . . . by telecommunications carriers,” and (D) is “con-
sistent with the public interest, convenience, and
necessity.” §§254(c)(1)(A)—(D).

On top of those four factors, the statute supplies six fur-
ther “principles” in §254(b). So, for instance, the agency
must “base” its funding decisions on the principles that
“[qJuality services should be available at just, reasonable,
and affordable rates,” §254(b)(1), and that “[a]ccess to ad-
vanced telecommunications and information services
should be provided in all regions of the Nation,” §254(b)(2).
In addition, the FCC may adopt other new “principles” that
it “determine[s]” to be “necessary and appropriate.”
§254(b)(7). To date, the FCC has exercised that authority
twice. One new principle requires “competitive neutrality”
among providers and technologies,? and the other encour-
ages “support for advanced services” including “broadband
networks.”s

From this mash of four factors and six (now eight) princi-
ples, the FCC must discern which programs it wishes to
fund and to what degree. And it falls to the FCC to “‘bal-
ance’” these “factors” and “‘principles’” “‘against one an-
other when they conflict.”” Reply Brief for Federal Petition-
ers 11-12 (quoting Qwest Corp. v. FCC, 258 F. 3d 1191,
1200 (CA10 2001)). So, for instance, if the FCC finds that

2“COMPETITIVE NEUTRALITY—Universal service support mecha-
nisms and rules should be competitively neutral. In this context, com-
petitive neutrality means that universal service support mechanisms
and rules neither unfairly advantage nor disadvantage one provider over
another, and neither unfairly favor nor disfavor one technology over an-
other.” In re Federal-State Joint Bd. on Universal Serv., 12 FCC Red.
8776, 8801 (1997).

3In re Connect America Fund, 26 FCC Red. 17663, 17679 (2011); see
also ibid. (“‘Support for Advanced Services—Universal service support
should be directed where possible to networks that provide advanced ser-
vices, as well as voice services’”).
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a particular service 1is “essential to education,”
§254(c)(1)(A), but not “subscribed to by a substantial major-
ity of residential customers,” §254(c)(1)(B), the agency must
pick which part of the statute prevails. Asthe FCC has long
put it: “[A]ll four criteria enumerated in section 254(c)(1)
must be considered, but not each necessarily met.” In re
Federal-State Joint Bd. on Universal Serv., 12 FCC Red.
8776, 8809 (1997).

Still, that is not quite the end of it. At least when it comes
to schools, libraries, and healthcare providers, two addi-
tional provisions—§254(c)(3) and §254(h)(2)—permit the
agency to pay for “advanced” and “additional” services that
go “above the baseline of what’s been considered universal
service.” Tr. of Oral Arg. 42, 47. Consistent with these pro-
visions, the FCC has funded programs without regard to
whether they satisfy the four factors outlined in §254(c)(1).
See 12 FCC Red., at 9008-9011.

Over time, the services the agency has funded have
evolved considerably. So, for example, in 1996 the FCC de-
bated whether to subsidize “touch-tone service,” not just old
rotary phones. 61 Fed. Reg. 10503 (1996). (The answer:
Yes. 12 FCC Red., at 8809.) By 2011, the FCC “comprehen-
sively reform[ed] and modernize[d]” its universal-service
goals to include expanding access to internet services na-
tionwide. In re Connect America Fund, 26 FCC Red. 17663,
17667 (2011). More recently, the agency has announced
that the Universal Service Fund will help put Wi-Fi on
school buses. In re Modernizing the E-Rate Program for
Schools and Libraries, FCC No. 23—84 (2023) (declaratory
ruling).

2

Once the FCC decides which programs to support, it must
figure out how to pay for them. On that score, §254(d) offers
this instruction: “Every telecommunications carrier that
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provides interstate telecommunications services shall con-
tribute, on an equitable and nondiscriminatory basis, to the
specific, predictable, and sufficient mechanisms established
by the Commission to preserve and advance universal ser-
vice.” §254(d); see §254(b)(4). In addition to those “manda-
tory” contributions from common carriers, the statute also
grants the FCC “permissive” authority to compel contribu-
tions from “[a]ny other provider of interstate telecommuni-
cations,” including noncommon carriers, “if the public inter-
est so requires.” §254(d); 12 FCC Red., at 9178. Essentially,
the agency must figure out whom to tax and how much.

Taking up the question whom to tax, the agency has said
that every telecommunications carrier must “contribute” a
share of its revenue from interstate and international tele-
communications services (think long-distance calls). 47
CFR §54.706 (2024). But over time, the FCC has also ex-
panded the roster of companies who must contribute, so
that it now includes providers of prepaid calling cards and
internet-based calling. See 71 Fed. Reg. 38781, 43667
(2006). Currently, the FCC does not tax carriers’ broad-
band revenues (think internet). But some have suggested
that, too, should change. See In re Report on the Future of
the Universal Serv. Fund, 37 FCC Red. 10041, 10088—10094
(2022).

After deciding whom to tax, the agency must determine
how much to collect from each carrier. For that, the FCC
relies on the Universal Service Administrative Company, a
Delaware not-for-profit corporation. Congress has not ex-
pressly authorized the FCC to outsource its responsibilities
under §254. But in 1997, the FCC directed an association
of carriers to create the Administrative Company, and the
agency has assumed the task of defining that company’s
structure and role. See Brief for Federal Petitioners 4; 47
CFR §§54.703, 54.705; ante, at 7-8. Among other things,
FCC regulations ensure that a supermajority of the Admin-
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istrative Company’s board consists of directors who repre-
sent industry insiders (like carriers) and groups that bene-
fit financially from universal-service programs (like librar-
ies and schools). §54.703(b)(1).

How does the Administrative Company help calculate the
tax each carrier must pay? Each quarter, the company es-
timates the upcoming expenses of the FCC’s universal-ser-
vice programs. §54.709(a)(3). Once the FCC approves that
figure, the company next estimates carriers’ total revenues
from interstate telecommunications, based on their self-re-
ported figures. This is known as the “contribution base.”
Ibid. Finally, the FCC calculates the ratio of projected ex-
penses to the contribution base, which yields the “contribu-
tion factor,” or the percentage of its revenue each carrier
must pay. §54.709(a)(2); ante, at 7.

As the scope of the FCC’s programs has expanded, so
have the taxes the agency collects to fund them. In 1998,
universal-service disbursements totaled about $2.29 bil-
lion. Universal Service Administrative Co., 1999 Annual
Report 2. In 2024, that figure swelled to about $8.59 bil-
lion—nearly double, adjusted for inflation. Universal Ser-
vice Administrative Co., 2024 Annual Report 4. To pay for
that increase, the “contribution factor” (or tax rate) has
risen, too. In 1998, carriers paid less than 4% of their rev-
enue from interstate and international telecommunica-
tions. 63 Fed. Reg. 35931 (1998). Today, that figure is
nearly 37%. FCC, Public Notice, DA 25-223 (Mar. 13,
2025).4

4The skyrocketing contribution factor is attributable in part—but only
in part—to a shrinking contribution base. To fund its programs, remem-
ber, the FCC presently taxes revenue from interstate and international
telecommunications, such as long-distance calling. Over time, carrier
revenue from phone service has shrunk. As a result, tax rates must rise
just to keep receipts constant. But this is only a partial explanation for
the rising contribution factor. As we have seen, FCC receipts have done
far more than keep constant. Seeking to downplay the growth of the
FCC’s programs, the Court fiddles with the figures. It suggests that we
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One might wonder why the Administrative Company,
dominated as it is by industry insiders, has allowed univer-
sal-service contributions to grow so dramatically. FCC reg-
ulations supply at least a partial explanation: “Federal uni-
versal service contribution costs may be recovered ...
through a line item on a customer’s bill.” 47 CFR
§54.712(a). So, in the end, it is consumers who pay for the
agency’s universal-service programs.

II
A

In 2022, a carrier, a non-profit group, and several con-
sumers (collectively, respondents) challenged the present
universal-service scheme. Under the Constitution, they ob-
served, Congress must set the federal government’s tax pol-
icies. And, they argued, §254 offends that rule because it
allows the FCC and the Administrative Company to decide
how much tax to collect and at what rate. The Fifth Circuit
largely agreed with respondents’ submissions. See 109
F. 4th 743 (2024) (en banc). The FCC, an association of car-
riers, and others (collectively, petitioners) then sought our
review.

As the dispute comes to us, it presents three questions.
First, did Congress violate the Constitution by delegating
to the FCC the power to tax? Second, did the FCC violate
the Constitution by subdelegating some of its authority to
the private Administrative Company? And third, even if

should treat 1999, rather than 1998, as the baseline, “because in 1998,
some of the new statute’s universal-service programs were just getting
off the ground.” Ante, at 25, and n. 8. But I would have thought that’s
the point. To assess whether the FCC’s program contains anything re-
sembling a “cap” on total tax collections, as the Court maintains, surely
it helps to understand exactly how much the agency has grown that pro-
gram in the years since Congress acted. See ante, at 21-26. Really, using
1998 as the baseline spots the FCC a good bit of ramp-up time, too: After
all, Congress enacted the Telecommunications Act in 1996.
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neither of those features independently offends the Consti-
tution, does their combination? As I see it, this case begins
and ends with the first question. Section 254 impermissibly
delegates Congress’s taxing power to the FCC, and knowing
that is enough to know the Fifth Circuit’s judgment should
be affirmed.5

Even when it comes to that first question, there is much
we need not address. Elsewhere, I have urged the Court to
reconsider its approach to assessing legislative delegations
in light of the Constitution’s original meaning and historic
practice. See Gundy, 588 U. S., at 149 (dissenting opinion).
But respondents tell us we need not do so here. Instead,
they argue, §254’s delegation of authority to the FCC can-
not survive even the most forgiving standard this Court has
devised for analyzing delegations: The modern version of
the “intelligible principle” test. See Brief for Respondents
65—-66. So I will focus on that test, how it applies here, and
why §254 fails it.¢

5When granting certiorari, we also asked the parties to address
whether this dispute is moot. I agree with the Court that it is not. See
ante, at 10, n. 1.

6 Before proceeding further, note some of the questions this case does
not present. First, while respondents argue that the FCC’s subdelega-
tion to the Administrative Company offends the Constitution, they do not
press a statutory argument that the FCC lacks authority under §254 to
pass some of its responsibilities on to a private corporation. See 109
F. 4th 743, 774-777, and n. 21 (CA5 2024) (en banc). Second, the Admin-
istrative Company’s directors overwhelmingly represent entities with a
financial stake in expanding universal service: those who benefit from
universal-service programs (like schools and hospitals) and those who
get paid to supply the benefits (the carriers). See Part I-B-2, supra.
Some amici suggest that seemingly conflicted arrangement may offend
the Fifth Amendment’s Due Process Clause. See, e.g., Brief for Reason
Foundation as Amicus Curiae 18-23. But neither the court of appeals
nor respondents took up that argument. See 109 F. 4th, at 768, n. 14.
Third, one might ask whether the Administrative Company’s leaders
qualify as officers of the United States and, if so, whether their role com-
plies with the Appointments Clause, U. S. Const., Art. II, §2, cl. 2. See
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The Court and I approach our task from common ground.
As the Court acknowledges, the Constitution vests “[a]ll”
federal legislative power in Congress. Art. I, §1; see ante,
at 10. Necessarily, that assignment means “no other”
branch of government may exercise legislative power. Ante,
at 10. To enforce that rule, this Court has developed the
“Intelligible principle” test. Ante, at 11 (internal quotation
marks omitted); cf. J. W. Hampton, Jr., & Co. v. United
States, 276 U. S. 394 (1928). All agree, too, that the test
must do something to stop Congress from giving the Presi-
dent or an executive agency a blank check to legislate. See
ibid.

On top of all that, the Court and I agree that the intelli-
gible principle test is not one size fits all. Ante, at 11. In-
stead, “contex[t]” matters. Ante, at 22. Among other things,
that means that the “‘degree of agency discretion that is ac-
ceptable’” depends on “‘the scope of the power congression-
ally conferred.”” Ante, at 11 (quoting Whitman v. American
Trucking Assns., Inc., 531 U. S. 457, 475 (2001)). So, for
instance, Congress might permissibly give an agency wide
leeway in designing a tax stamp. See In re Kollock, 165
U. S. 526, 537 (1897). But Congress must give far more de-
tailed instructions if it wants an agency to regulate an en-
tire industry. See A. L. A. Schechter Poultry Corp. v. United
States, 295 U. S. 495, 541-542 (1935).

B

From that common ground, however, my path and the
Court’s begin to diverge. I would start by examining the
nature of the power Congress assigned to the FCC. Under
§254, the FCC may compel carriers to “contribute” money
to support what everyone agrees is a government program.
See Wisconsin Bell, Inc. v. United States ex rel. Heath, 604
U.S.__,_ (2025) (slip op., at 2). That is a quintessential

Brief for Reason Foundation as Amicus Curiae 13—18. But, again, nei-
ther the court of appeals nor the parties addressed those questions.
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tax—a “compulsory contribution to the support of govern-
ment.” 17 Oxford English Dictionary 677 (2d ed. 1989) (de-
fining “tax”). Several FCC commissioners, including at
least two FCC chairmen, have seen it the same way, refer-
ring to universal-service “contributions” as “taxes.”” So
have academics and other informed commentators.® Before
us, as well, the FCC has said that it is “willing” to have this
Court treat universal-service contributions “as a tax.” Tr.
of Oral Arg. 53. Really, if this compulsory contribution is
not a tax, “[wlhat else would you call it?” Bondi v. VanDer-
Stok, 604 U.S. __, __ (2025) (slip op., at 19).

Taxation ranks among the government’s greatest powers.
Indeed, it is arguably the federal government’s “most im-
portant . .. authorit[y].” The Federalist No. 33, p. 205 (A.
Hamilton). As this Court has put it, the “power to tax is the
one great power upon which the whole national fabric is
based.” Nicol v. Ames, 173 U. S. 509, 515 (1899); see also
McCulloch v. Maryland, 4 Wheat. 316, 431 (1819) (“[T]he
power to tax involves the power to destroy”). Reflecting as
much, the Constitution provides that all legislation “for
raising Revenue” must “originate in the House of Repre-
sentatives,” the only popularly elected chamber at the time
of the Constitution’s adoption. Art. I, §7, cl. 1; see Amdt.

7See, e.g., B. Carr, Ending Big Tech’s Free Ride, Newsweek, May 24,
2021, https://www.newsweek.com/ending-big-techs-free-ride-opinion-
1593696; In re Lifeline and Link Up Reform and Modernization, 31 FCC
Red. 3962, 4165 (2016) (Comm’r Pai, dissenting); In re Federal-State
Joint Bd. on Universal Serv., 13 FCC Red. 14915, 14980 (1998) (Comm’r
Furchtgott-Roth, dissenting).

8See, e.g., S. Benjamin, B. Richman, & J. Speta, Internet and Telecom-
munications Regulation 225-226 (2d ed. 2023); T. Narechania & E. Stall-
man, Internet Federalism, 34 Harv. J. L. & Tech. 547, 612 (2021); W.
Rogerson, New Economic Perspectives on Telecommunications Regula-
tion, 67 U. Chi. L. Rev. 1489, 1502-1503 (2000); G. Gekas & J. Harper,
Annual Regulation of Business Focus: Regulation of Electronic Com-
merce, 51 Admin. L. Rev. 769, 782 (1999).
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17. As the framers saw it, “the Chamber that is more ac-
countable to the people should have the primary role in
raising revenue.” United States v. Munoz-Flores, 495 U. S.
385, 395 (1990).

That context matters. To survive the intelligible princi-
ple test, a delegation involving such a significant power
must supply more significant limits on an agency’s discre-
tion than when Congress confers some lesser authority.
That is not to say some “different and stricter” test applies
when Congress delegates the power to tax. See Skinner v.
Mid-America Pipeline Co., 490 U. S. 212, 222223 (1989).
It is instead to recognize that what qualifies as an intelligi-
ble principle depends on “context” and “the nature of the
particular constitutional powers” at issue. Lichter v. United
States, 334 U. S. 742, 778 (1948).

What exactly does the intelligible principle test require
in this context? Surely, history must count for something.
And it supplies at least one clear standard. As far as I can
tell, and as far as petitioners have informed us, this Court
has never approved legislation allowing an executive
agency to tax domestically unless Congress itself has pre-
scribed the tax rate. See, e.g., Michigan Central R. Co. v.
Powers, 201 U. S. 245, 297 (1906) (suggesting that “a direct
legislative determination of the rate” avoids “abdication of
the legislative function”); 1 T. Cooley & C. Nichols, Law of
Taxation 194 (4th ed. 1924) (Cooley & Nichols) (“The non-
delegable powers . . . include . . . the fixing of the rate of tax-
ation”); J. Hines & K. Logue, Delegating Tax, 114 Mich.
L. Rev. 235, 239 (2015) (Hines & Logue) (“[D]elegating
some control over income tax rates ... would be unprece-
dented in U. S. history”); cf. Tr. of Oral Arg. 39—-40, 57, 78.9

9The first federal income tax statute, the Revenue Act of 1861, created
a flat tax of 3% on income exceeding $800. 12 Stat. 309. The first income
tax created after the Sixteenth Amendment’s ratification provided for
progressive rates ranging from 1% to 7%. 38 Stat. 166. Income tax rates
have become more complicated over time, but Congress still sets them.



Cite as: 606 U. S. (2025) 15

GORSUCH, J., dissenting

Applying that insight here poses petitioners with a seri-
ous problem. “[A]ll agree” that Congress has not set the
rate at which the FCC may exact contributions. Ante, at 12.
Instead, §254 delegates to the FCC the power to determine
which services to fund and thus the amount of money to
collect. See Part I-B—1, supra. To secure those funds, the
agency uses the Administrative Company to set a “contri-
bution factor’—i.e., the percentage of its revenues a carrier
must pay. See Part I-B-2, supra. That’s a tax rate. And,
remember, that rate has grown from less than 4% of carri-
ers’ applicable revenues in 1998 to nearly 37% today—all
based on the agency’s say-so and without any change to the
statute. Ibid. Nothing in the U. S. Reports suggests that
an executive agency may exercise that kind of power over
taxation.

To be sure, petitioners identify an exception to the his-
toric rule that only Congress may set tax rates. Sometimes,
they point out, Congress has declined to supply a rate and
instead opted to cap the total sum the Executive may col-
lect. See Brief for Petitioner SHLB Coalition et al. 38-39;
Brief for Respondents 33—-36; Reply Brief for Federal Peti-
tioners 6-7; see Veazie Bank v. Fenno, 8 Wall. 533, 542
(1869). But none of this solves petitioners’ problem. For
one thing, petitioners identify no example of a lump-sum
delegation outside of direct taxes on property—a unique
context where the Constitution’s apportionment require-
ment makes it practically impossible for Congress to set
taxes by rate.l® For another, and even setting aside that

See, e.g., 26 U. S. C. §1. The same pattern holds true for other kinds of
taxes. In 1791, for instance, the first federal excise on distilled spirits
set rates to the penny. 1 Stat. 202—203. So do excise taxes today. See,
e.g., §§4251(a)—(b) (imposing a 3% excise tax on local telephone service).
In some cases, Congress has set the tax as a dollar amount rather than
a percentage rate. See, e.g., §4481(a) ($550 tax on the use of highway
motor vehicles with a gross weight over 75,000 pounds).

10Congress must apportion direct taxes among the States according to
population. Art. I, §2, cl. 3; §9, cl. 4. That requirement makes it difficult
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difficulty, the lump-sum exception still would not save
§254. As the Court acknowledges, the statute before us
“contains no determinate cap.” Ante, at 12. Instead, the
FCC gets to decide for itself how much to collect—and, over
time, has exercised that authority to double that amount.
See Part I-B, supra.

II1

Having failed to identify a single example where this
Court has approved a tax delegation like this one, petition-
ers and the Court propose a workaround. Yes, they con-
cede, §254 “imposes no quantitative . . . limits on how much
money the FCC can raise.” Ante, at 19. But, they contend,
Congress has provided guidance that amounts to a “quali-
tative” cap. Ibid.; see, e.g., Brief for Federal Petitioners 29—
30. To support that claim, petitioners and the Court em-
phasize that §254(d) requires the FCC to collect taxes “suf-
ficient . . . to preserve and advance universal service.” The
word “sufficient,” they submit, “imposes an obligation” on
the FCC “to ensure that the [Universal Service] Fund is
large enough, but not too large, to achieve the statutory

to set uniform tax rates across the Nation, since a State’s share of the
national population rarely corresponds to its share of wealth. See Moore
v. United States, 602 U. S. 572, 582 (2024). But that challenge does not
extend to “Iindirect” taxes, such as the tax before us, which need not be
apportioned. See id., at 582-583. And because the Uniformity Clause,
Art. I, §8, cl. 1, requires indirect taxes to apply “at the same rate” across
the country, United States v. Ptasynski, 462 U. S. 74, 84 (1983), it is not
clear that Congress could simply cap receipts from an indirect tax, with-
out also providing guidance to ensure it applies equally everywhere.
That uniformity requirement might explain why petitioners have identi-
fied no historical example, outside the direct tax arena, where Congress
declined to set a tax rate. Note, too, that even when Congress has em-
ployed a lump-sum approach, it has usually supplied significant guid-
ance in addition to the cap. See N. Parrillo, A Critical Assessment of the
Originalist Case Against Administrative Regulatory Power, 130 Yale L.
J. 1288, 1324, 1449-1455 (2021).



Cite as: 606 U. S. (2025) 17

GORSUCH, J., dissenting

goals” Congress supplied. Brief for Petitioner SHLB Coali-
tion et al. 23. And, they continue, Congress has laid out
those goals in a “detailed” way that “cabin[s] the FCC’s ex-
ercise of delegated authority.” Id., at 1.

Even taken on its own terms, I find that response unper-
suasive. For argument’s sake, assume that, instead of fix-
ing the rate at which the FCC can tax, Congress may per-
missibly impose a numerical limit on receipts. Assume, too,
that “qualitative” instructions may sometimes provide
guidance functionally equivalent to a numerical limit.
Even then, §254’s “qualitative” instructions hardly measure
up. Really, the numbers speak for themselves. Recall that
in 1998, the FCC disbursed about $2.29 billion. Part I-B—
2, supra. A quarter century later, that figure hit about
$8.59 billion. Ibid. Even adjusting those figures for infla-
tion, the FCC has nearly doubled the amount of tax it col-
lects. Ibid. Far from supplying “qualitative” directions
akin to a numerical cap, §254 supplies little more than a
blank check.

Truth be told, the Court does not find its own response
entirely persuasive, either. It upholds the ability of the
FCC to tax and spend for universal-service programs under
§254(c)(1). See ante, at 21-26. But, recall, §§254(c)(3) and
(h)(2) also allow the FCC to support “advanced” and “addi-
tional” services without regard to §254(c)(1)’s factors. See
Part I-B-1, supra. And in a remarkable footnote, the Court
scruples to say those two provisions sufficiently constrain
the agency’s taxing power. See ante, at 26, n. 9. All the
Court is willing to defend, in other words, is whatever level
of taxation suffices to support universal service as defined
under §254(c)(1), and no more. Consider each of these
moves in turn.

A
Start with the parts of §254 the Court does defend—the
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programs the FCC supports pursuant to §254(c)(1). To-
gether with §254(d), that provision merely tells the FCC to
tax carriers in an amount “sufficient” to “preserve and ad-
vance universal service.” To my eyes, it’s hard to see how
that direction might be fairly analogized to a numerical cap.
The statute, remember, does not say what “universal ser-
vice” is, and the phrase bears no established meaning. To
be sure, I have a good sense of what “universal service”
meant when the Bell System used it to protect its monopoly.
See Part I-A, supra. 1 have an idea, too, of what the phrase
came to mean later, as a shorthand for the practice of regu-
lating rates so most Americans could afford basic phone ser-
vice. See ibid. But, as we have seen, the 1996 Act “ripped
apart” the old notion of universal service. Huber §2.10. Go-
ing forward, Congress declared, the meaning of universal
service would “evolv[e].” §254(c)(1). In what directions?
Congress left that for the FCC to work out.

Of course, the statute proceeds to offer some direction to
the agency about what qualifies as “universal service,” and
thus how much it can tax and spend. But, even viewed
charitably, that guidance can hardly be described as the
functional equivalent of a numerical cap. Just recall what
the statute actually says. It instructs the FCC to discern
the “evolving” meaning of “universal service” from the pri-
mordial soup of four factors found in §254(c)(1), as supple-
mented by six principles discussed in §§254(b)(1)—(6), as
well as whatever further principles (two and counting) the
agency chooses to devise under §254(b)(7). See Part I-B-1,
supra. Many of these factors and principles address com-
peting goods, and any effort to weigh them all can yield no
more certainty than asking “‘whether a particular line is
longer than a particular rock is heavy.”” National Pork Pro-
ducers Council v. Ross, 598 U. S. 356, 381 (2023) (plurality
opinion). Recognizing as much, the FCC acknowledges that
it falls to the agency to decide how best to proceed (and
therefore how much to tax) when the statute’s abundance
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of factors and principles “conflict.” Brief for Federal Peti-
tioners 31 (internal quotation marks omitted). In no way
can this “preface of generalities as to permissible aims” be
fairly compared to a firm cap. Schechter Poultry, 295 U. S.,
at 537.

Experience proves the point. In 1996, recall, the hot de-
bate was whether to subsidize “touch-tone service.” 61 Fed.
Reg. 10503. But in 2011, the FCC steered the Universal
Service Fund away from simply making basic telephone
service available and toward expanding access to “broad-
band, both fixed and mobile.” 26 FCC Red., at 17670. By
2019, the FCC’s Connect America Fund was spending
nearly $5 billion annually on high-speed internet services
for “rural or remote areas that are costly to serve.” GAO,
A.Von Ah, Telecommunications, FCC Should Enhance Per-
formance Goals and Measures for Its Program To Support
Broadband Service in High-Cost Areas 1 (GAO—-21-24, Oct.
2020). And why stop there? Nothing, it seems, would pre-
vent the FCC from choosing to tax and spend to provide a
mobile satellite internet device (like Starlink) to everyone
who owns a business, home, or hunting cabin in rural Amer-
ica. Cf. In re Application for Review of Starlink Servs., LLC,
38 FCC Red. 12201, 12205-12206 (2023) (revoking a previ-
ous $885 million award to Starlink).

Searching for some way (any way) to support the notion
that §254(c)(1) contains a “qualitative” cap on how much the
FCC can tax and spend, the Court eventually resorts to re-
writing the statute. Now, it says, the FCC can fund a ser-
vice only if it meets all of subsection (c)(1)’s four factors.
Ante, at 23, 27. So, the Court stresses, subsection (c)(1)(B)
asks whether a particular service “has ‘been subscribed to
by a substantial majority of residential customers.”” Ibid.
As a result, the Court reasons, the FCC cannot fund any
service unless most Americans already have it. Ibid. Like-
wise, the Court asserts, §254(b)’s instruction that the FCC
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“shall base” its funding decisions on the principles dis-
cussed there means that the FCC “must” satisfy all of those
principles before funding any program. See ante, at 23, 26.

It’s a nice theory. But it bears no resemblance to the law
Congress adopted. By its terms, §254(c)(1) requires the
FCC only to “consider the extent to which” each factor ap-
plies. The statute nowhere says each (or any) of those cri-
teria “has to be met” before the agency can fund a particular
service. Ante, at 27. In fact, the FCC has long and consist-
ently understood the statute to mean the opposite: “[A]ll
four criteria enumerated in section 254(c)(1) must be con-
sidered, but not each necessarily met.” 12 FCC Red., at 8809
(emphasis added).!!

The same goes for subsection (b). It says that the FCC
“shall base” funding decisions on various “principles.” But
each of those principles is framed as a “should,” not a
“must.” So, for example, subsection (b)(1) provides that the
FCC “should” make “[q]uality services . . . . available at . . .
affordable rates.” And subsection (b)(2) says that the FCC
“should” ensure “[a]ccess to advanced . . . services” is “pro-
vided in all regions of the Nation.” In this context, “[t]he
term ‘should’ indicates a recommended course of action, but
does not itself imply the obligation associated with ‘shall.’”
Quwest Corp., 258 F. 3d, at 1200. Reflecting that under-
standing, the FCC has long read §254(b) as requiring it to
consult all of that provision’s various principles, but not as
“Impos[ing] inflexible requirements” on universal-service
programs. Connect America Fund Phase I Auction, 33 FCC

1 That statement reflects the FCC’s consistent reading of the statute
over nearly two decades. See, e.g., FCC, Public Notice, Rural Digital Op-
portunity Fund Phase I Auction, 35 FCC Red. 6077, 6121, and n. 278
(2020); In re Uniendo a Puerto Rico Fund and Connect USVI Fund, 34
FCC Red. 9109, 9184-9185, and n. 523 (2019); In re Connect America
Fund, 32 FCC Red. 1624, 1631 (2017); In re Requests for Waiver of Deci-
sions, 31 FCC Red. 7731, 7734, n. 22 (2016); In re Federal-State Joint Bd.
on Universal Serv., 18 FCC Red. 15090, 15091 (2003).
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Red. 1428, 1468, n. 229 (2018). Instead, each provision sup-
plies “‘only a principle, not a statutory command,”” which
the agency may “‘ignore’” in service of other principles
found in the statute. Rural Digital Opportunity Fund
Phase I Auction, 35 FCC Red. 6077, 6119, n. 262 (2020)
(quoting Alenco Communications, Inc. v. FCC, 201 F. 3d
608, 621 (CA5 2000)); see also In re Lifeline & Link Up Re-
form & Modernization, 27 FCC Rcd. 6656, 6759, n. 636
(2012); Rural Cellular Assn. v. FCC, 588 F. 3d 1095, 1103
(CADC 2009).12

In its zeal to save subsection (c)(1) programs (why else
ignore what the statute actually says?), the Court throws
all that aside and seizes the drafting pen. So the meaning
of “universal service” evolves once more. Only now, it is the
Court’s creation through and through. And if that were not
bad enough, the Court’s late-night rewrite hardly helps its

12The Court suggests that, at oral argument, the government endorsed
its novel reading of subsections (b) and (c). Ante, at 27. But what does
that prove? Courts must exercise independent judgment when interpret-
ing the law. Loper Bright Enterprises v. Raimondo, 603 U. S. 369, 394
(2024). Traditionally, too, this Court has accorded special respect not to
advocacy from the podium, but to a coordinate branch’s “consistent” and
“contemporaneous construction” of a law. See id., at 386; id., at 430
(GORSUCH, J., concurring). And here, the FCC’s historic understanding
of §254 is the only one the statute’s language tolerates. Notably, too, the
government’s arguments before us ran both ways. See, e.g., Reply Brief
for Federal Petitioners 11 (“The word ‘should’ [in §254(b)] allows the FCC
to balance the principles against one another when they conflict” (inter-
nal quotation marks omitted)); id., at 12 (“The FCC [has] argued that it
need not implement a particular principle in light of other valid statutory
objectives. . .. That comports with the government’s position here” (em-
phasis deleted; alteration and internal quotation marks omitted)). Nor
can I discern any sensible reason why we should prefer one strand of the
government’s present (inconsistent) submissions over the FCC’s
longstanding (consistent) views that honor the statute’s actual terms.
“[W]hen the government (or any litigant) speaks out of both sides of its
mouth, no one should be surprised if its latest utterance isn’t the most
convincing one.” Bittner v. United States, 598 U. S. 85, 97-98, n. 5
(2023).
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cause. Even as revised, the statute still falls well short of
imposing anything like a numerical cap on how much the
FCC can tax and spend. Suppose tomorrow the agency de-
cides to ensure “every American [has] a cell phone and a cell
phone plan.” Tr. of Oral Arg. 62-63. Could anyone com-
plain that “a substantial majority of residential customers”
do not use cell phones? §254(c)(1)(B). I doubt it.

Not only does the Court’s new statute fail to deliver on its
only assignment, it promises to backfire, too. Rather than
preserve the status quo, as the Court so clearly desires, its
revisions threaten to render existing programs illegal—all
while leaving the FCC (and program beneficiaries) guessing
about the implications for future initiatives. Take an ex-
ample. Back in 2017, the FCC launched a multibillion-dol-
lar effort to promote “broadband service in unserved high-
cost areas.” In re Connect America Fund, 32 FCC Red. 1624
(2017). Among other things, the program subsidizes certain
high-speed services that, the FCC has acknowledged, are
not yet embraced by “a substantial majority of residential
customers.” Id., at 1631 (internal quotation marks omitted).
If we had simply confessed the obvious—that this statute is
unconstitutional-—Congress could have responded easily
with the simple addition of a rate or, perhaps, a cap. But
now? Now, the FCC can fund a program only if it satisfies
all subsection (b) principles and all subsection (c) factors—
a novel requirement that calls existing programs into ques-
tion and promises profound implications for future ones as
well. Far from avoiding any short-term disruption, the
Court’s new statute promises plenty of chaos of its own.!3

13 By interpreting “shall consider the extent to which,” §254(c)(1), to
mean “shall ensure that,” the Court threatens chaos well beyond univer-
sal service, too. “As a general rule,” courts have long thought that “when
a statute requires an agency to ‘consider’ a factor, the agency must reach
an express and considered conclusion about the bearing of the factor, but
need not give any specific weight” to it. Central Vermont R., Inc. v. ICC,



Cite as: 606 U. S. (2025) 23

GORSUCH, J., dissenting

B

So much for the Court’s renovation of §254(c)(1). Now
consider the two provisions the Court cannot bring itself to
defend. Sections 254(c)(3) and (h)(2), recall, permit the FCC
to fund “additional” and “advanced” services for “schools, li-
braries, and health care providers.” See Part I-B-1, supra.
Even the Court is unwilling to say that these provisions im-
pose a “qualitative” cap—and understandably so. When it
comes to deciding what programs to fund under §254(c)(3)
and §254(h)(2), the FCC is unconstrained by any of the sub-
section (c)(1) factors the Court rewrites and leans on so
heavily today. See In re Federal-State Joint Bd. on Univer-
sal Serv., 12 FCC Red., at 9008-9011; Tr. of Oral Arg. 42,
47. Subsection (c)(3) makes that explicit: The FCC may des-
ignate services for support under that provision “[iln addi-
tion to the services included in the definition of universal
service under paragraph (1).”

Here, too, experience illustrates just how uncapped the
FCC’s §254(c)(3) and §254(h)(2) programs really are. For
some years, the FCC has relied on those provisions to fund
internet access at schools and libraries. 89 Fed. Reg.
67304—67305 (2024). But, in 2024, the FCC announced that
it would also begin funding “Wi-Fi hotspots and services to
be used off-premises by students, school staff, and library
patrons.” Id., at 67304, 67318. As far as the FCC sees it,
subsections (c)(3) and (h)(2) might allow it to collect enough
taxes to supply take-home hotspots to anyone with a library

711 F. 2d 331, 336 (CADC 1983) (internal quotation marks and altera-
tion omitted); see Covad Communications Co. v. FCC, 450 F. 3d 528, 539
(CADC 2006) (“[W]hen the [FCC] is obligated to consider certain factors,
that means only that the FCC must reach an express and considered
conclusion about the bearing of a factor, but is not required to give any
specific weight to it” (internal quotation marks and alteration omitted)).
Does all that case law now get thrown out the window? Has the Court
transformed every instruction to “consider” some criterion into a man-
date the agency must satisfy? What a gift to regulated industries, or at
least to their lawyers.
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card. See Tr. of Oral Arg. 43—-44. Or maybe even take-home
Starlink devices for library patrons nationwide, to help
shrink the “digital divide between [Americans]| with access
to broadband at home and those without.” In re Addressing
the Homework Gap Through the E-Rate Program, FCC No.
24-76, p. 12 (2024).

Rather than address the constitutionality of the FCC’s
power to tax and spend for §254(c)(3) and §254(h)(2) pro-
grams, the Court dodges the question. Buried in a footnote
midway through its opinion, it offers this: “We have no oc-
casion to address any nondelegation issues raised by Sec-
tions 254(c)(3) and (h)(2),” the Court says, because while re-
spondents challenged “the contribution scheme generally,”
they did not name those provisions “in particular.” Ante, at
26, n. 9.

It is a perplexing maneuver, and I suspect the parties will
find it quite the surprise. Not one of them suggested cleav-
ing off portions of the statute in this way. Still, the Court’s
late-breaking move is, in one sense, to its credit. Though it
is unwilling to say aloud that any part of §254 fails the in-
telligible principle test, neither can the Court bring itself to
bless such a lavish delegation of taxing authority. As a re-
sult, respondents remain free on remand, or in a future pro-
ceeding, to renew their attack on the constitutionality of
whatever contributions the FCC demands for its subsection
(©)(3) and (h)(2) programs. And that in itself is a notable
development: Today marks the first time in a long time that
the Court has confronted a statutory delegation and found
no way to save it.

vV

Return, now, to the portion of §254 the Court is willing to
defend—the programs the FCC supports pursuant to sub-
section (c)(1). No one disputes that part of the statute lacks
a tax rate or a numerical cap. And rewritten or not, that
provision lacks anything approaching a “qualitative” cap as
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well. Faced with these difficulties, in the end petitioners
and the Court resort to changing the conversation. Now,
they say, look to other fields. The Court has allowed agen-
cies “to raise revenue”’ through fees “without specifying a
numeric cap or ... rate.” Ante, at 14. The Court has al-
lowed agencies to set “‘just and reasonable’ rates” and to
regulate in the “‘public interest.”” Ante, at 22. And, peti-
tioners and the Court reason, if those delegations are per-
missible, this one must be, too. Ante, at 22—23; Brief for
Federal Petitioners 11. Failing all else, petitioners and the
Court add that they see no practical value in requiring Con-
gress to speak more clearly about the scope of permissible
universal-service taxes. Ante, at 18-19; Tr. of Oral Arg. 8—
9.

But the Court’s comparisons disregard its own insight
that context matters in applying the intelligible principle
test. Ante, at 11, 22. Nor, in my view, is it any answer to
say that legislation supplying a rate or real cap might still
leave the FCC with some measure of discretion. Though
the Constitution does not require Congress to make every
decision, there are some choices that belong to Congress
alone—including setting a tax’s rate or, at least, capping
receipts.

A

Start with the Court’s assertion that “Congress has often
enacted statutes empowering agencies to raise revenue
without specifying a numeric cap or tax rate.” Ante, at 14.
To sustain that point, the Court relies on a list of nine ex-
amples offered by the government. Ibid. (citing Reply Brief
for Federal Petitioners 7-9). The private petitioners high-
light the same provisions, which, it seems, provide “the best
precedents” for §254. Tr. of Oral Arg. 82—84; see id., at 8,
31, 37-38.

Those provisions all have something in common: Each de-
scribes a fee. And that makes them poor benchmarks for a
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tax delegation. Fees, by definition, are payments made in
“compensation for a service provided to, or alternatively
compensation for a cost imposed by, the person charged the
fee.” Mueller v. Raemisch, 740 F. 3d 1128, 1133 (CA7 2014);
accord, Pace v. Burgess, 92 U. S. 372, 375-376 (1876). For
that reason, fees carry a built-in intelligible principle: The
government cannot collect more money than it needs to off-
set a real-world cost or benefit. See National Cable Televi-
sion Assn., 415 U. S., at 341-342.

Consider one of the government’s examples, the Federal
Deposit Insurance Corporation (FDIC). See ante, at 16.
The FDIC finances its Deposit Insurance Fund through
“[ilnsurance fees” paid by FDIC-insured banks. 12 U. S. C.
§1815(d). By statute, the fee each bank pays must be
“keyed to the risk of the bank’s insolvency.” M. Ricks,
Money as Infrastructure, 2018 Colum. Bus. L. Rev. 757, 803
(citing §1817(b)). In other words, the fees offset a cost the
banks impose on the FDIC—namely, their risk of failure,
which the FDIC’s insurance must underwrite. That need to
compensate for a particular cost provides an intelligible
principle cabining the FDIC’s discretion and limiting the
fees it can charge to what the agency needs to cover insur-
ance payouts. See id., at 803—804.

A similar principle explains the fee-setting authority of
federal courts. See Reply Brief for Federal Petitioners 8.
By statute, courts of appeals may charge “fees” in amounts
“prescribed from time to time by the Judicial Conference of
the United States.” 28 U. S. C. §1913. As the Judicial Con-
ference has recognized, that provision authorizes courts to
“chargle] for services provided,” such as docketing an ap-
peal or admitting an attorney to practice. Report of the Pro-
ceedings of the Judicial Conference of the United States 12,
14 (Sept. 16, 2008). So here, too, fee levels reflect a cost
imposed or a benefit received by the payor.

Take one more example from the government’s brief. See
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Reply Brief for Federal Petitioners 8-9. Congress has au-
thorized the Animal and Plant Health Inspection Service to
charge fees “sufficient” “to cover the cost of providing agri-
cultural ... inspection” for certain “commercial aircraft.”
21 U.S. C. §136a(a)(1)(A). That provision might sound
broad because it lacks a numerical limit. In context,
though, it leaves little for the agency to do except arithme-
tic: To set the fee, it “divid[es] the total costs of inspecting
Commercial Aircraft by the total number of Commercial
Aircraft.” Air Transp. Assn. of Am., Inc. v. United States
Dept. of Agriculture, 37 F. 4th 667, 675 (CADC 2022).14
Petitioners and the Court would set all that to the side.
In their telling, this Court’s decision in Skinner “rendered
irrelevant” the question whether a particular exaction in-
volves a tax or a fee. Ante, at 15 (citing 490 U. S., at 223).
Not so. Skinner, to be sure, indicated that the intelligible
principle test applies to tax delegations. Id., at 223. And
under that test, Skinner presented an easy case. The stat-
ute at issue there told the government (numerically) how
much money it could raise. Id., at 219-220 (“the ceiling on
aggregate fees . . . 1s set at 105 percent of the aggregate ap-
propriations made by Congress for that fiscal year”). In

14The Court discusses two other examples from “the sphere of financial
regulation.” Ante, at 14. Both follow a by-now familiar pattern. Con-
gress has authorized the Office of the Comptroller of the Currency (OCC)
to fund its operations by “collect[ing] an assessment, fee, or other charge”
from the banks it supervises. 12 U. S. C. §16. While these fees are not
assessed in exchange for specific transactions, they offset the costs the
OCC incurs in fulfilling its statutory mandate to supervise, regulate, and
charter national banks. See §§1, 21, 24. Funding for the Federal Reserve
Board reflects a similar dynamic. The Board may levy upon Federal Re-
serve Banks “an assessment sufficient to pay its estimated expenses . . .
for the half year succeeding the levying of such assessment.” §243.
Again, such fees offset the Federal Reserve Board’s regulatory costs. Cf.
Trump v. Wilcox, 605 U. S. ___, ___ (2025) (slip op., at 2) (noting the his-
torically exceptional structure of the Federal Reserve).
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light of that and other instructions, the Court held, the stat-
ute provided an intelligible principle regardless of whether
it imposed a tax or a fee. Id., at 220-223. That is all the
decision held. It certainly did not invite courts to ignore
relevant context or disregard the basic distinction between
fees (which incorporate an intelligible principle by nature)
and taxes (which do not).15

Perhaps sensing as much, the Court ultimately retreats
from precedent into pragmatism. Trying to distinguish
taxes from fees, it contends, would risk plunging the Court
into “a morass.” Ante, at 16. But the job is hardly some feat
fit for Hercules alone. Courts must, and do, routinely dis-
tinguish between taxes and fees in many contexts. See, e.g.,
United States v. United States Shoe Corp., 523 U. S. 360,
366—370 (1998) (distinguishing between fees and taxes for
purposes of the Export Clause, U. S. Const., Art. I, §9, cl. 5).

15The Court charges me with downplaying J. W. Hampton. Ante, at
13, n. 3. But I do not see how casting a spotlight on that decision im-
proves the picture for the Court. To start, J. W. Hampton involved a
tariff, which arguably raises distinct nondelegation questions from do-
mestic taxes. See J. W. Hampton, Jr., & Co. v. United States, 276 U. S.
394, 400 (1928); n. 19, infra. Even setting that complication aside, the
statute in question imposed a tariff on barium dioxide at four cents per
pound—and thus employed a straightforward tax rate. 42 Stat. 860. Af-
ter setting the rate, Congress then authorized the President to adjust it
by up to 50%, as needed to “‘equalize . . . differences in costs of produc-
tion’” between the United States and “‘competing foreign countries.””
J. W. Hampton, 276 U. S., at 401 (quoting 42 Stat. 941). In other words,
the statutory rate could move only within numerically defined bounds
and only if the President found specific facts. That is what sufficed to
provide an “intelligible principle” when the Court first used the phrase.
And nobody could compare that arrangement to §254’s open-ended tax-
and-spend scheme. See Gundy v. United States, 588 U. S. 128, 158-159
(2019) (GORSUCH, J., dissenting) (observing the traditional rule that Con-
gress may make the effect of statutes conditional on facts found by the
Executive). If lining this case up against J. W. Hampton proves any-
thing, it is only that the phrase “intelligible principle” has taken on an
entirely different meaning than it once held. See Gundy, 588 U. S, at
163—-166 (GORSUCH, J., dissenting).
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Besides, any morass here is of the Court’s own making.
In its view, the tax/fee distinction depends on whether the
charge “is for a ‘benefit’ granted to the payor that is ‘not
shared by other members of society.”” Ante, at 16 (quoting
National Cable Television Assn., 415 U. S., at 341). But
that formulation is not the usual one. In defining fees, the
typical question is whether the fee compensates for a bene-
fit or cost that sets the payor apart. See, e.g., United States
v. Sperry Corp., 493 U. S. 52, 60-61 (1989); Massachusetts
v. United States, 435 U. S. 444, 462463, and n. 19 (1978);
Pace, 92 U. S., at 375-376; Mueller, 740 F. 3d, at 1133;
Hines & Logue 257, n. 107; GAO, S. Irving, Federal User
Fees: A Design Guide 4, n. 4 (GAO-08-386SP, May 2008);
1 Cooley & Nichols 97-98, 109-110.16 Think back to the
FDIC. The public undoubtedly benefits from the fees banks
pay for deposit insurance; we all enjoy a safer banking sys-
tem. But banks impose a cost on the FDIC (their risk of
failure) that distinguishes them from the general public.
Insurance fees compensate for that special cost. That is
why they are fees, not taxes.

Once we understand fees correctly, the category plainly
includes all the government’s examples and excludes §254
contributions. When carriers pay into the Universal Ser-
vice Fund, they do not gain any special benefit, such as per-
mission “to practice law or medicine or construct a house or
run a broadcast station.” National Cable Television Assn.,
415 U. S., at 340. (A different provision, 47 U. S. C. §158,
authorizes “application fees.”) Nor do §254 contributions
offset some regulatory cost that carriers impose on the FCC
or on society. (That falls to “regulatory fees” the FCC col-
lects under §159.) Instead, §254 takes money from some
(carriers) and gives it to others (libraries, schools, and the

16In National Cable Television Assn., the Court focused only on the
benefits side of the formulation because that sufficed to make sense of
the statute before it. See 415 U. S., at 342-343 (“The phrase ‘value to
the recipient’ is, we believe, the measure of the authorized fee”).
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like). See In re Incomnet, Inc., 463 F. 3d 1064, 1066-1067
(CA9 2006). In short: Section 254 creates a classic tax-and-
spend scheme, not a fee. Even the FCC does not dispute the
point. Tr. of Oral Arg. 53; see Part II-A, supra.l”

B

Beyond fees, petitioners and the Court offer a second rea-
son to ignore the fact that §254(c)(1) programs can be
funded through taxes without a rate or fixed cap. After all,
they observe, this Court has rejected nondelegation attacks
on “authorizations to regulate in the ‘public interest’ and to
set just and reasonable’ rates.” Ante, at 22 (quoting Na-
tional Broadcasting Co. v. United States, 319 U. S. 190,
225-226 (1943), and FPC v. Hope Natural Gas Co., 320
U. S. 591, 600 (1944)). And, set next to those vague stand-
ards, petitioners and the Court suggest, §254 offers “clear
and limiting” guidance. Ante, at 30.

This argument neglects the Court’s own admonition that
the intelligible principle test is context dependent. See
ante, at 11, 22. It begins by asking “what instructions” the
statute in question provides to constrain an agency’s discre-
tion. Gundy, 588 U. S., at 136 (plurality opinion). Answer-
ing that question is a matter of statutory interpretation.
Ibid. And “[i]t is a fundamental canon of statutory con-
struction that the words of a statute must be read in their

17The Court never denies that universal-service “contributions” are
taxes, but suggests in a footnote that they are not so different from FDIC
fees because carriers enjoy a “special benefit” from them. See ante, at 17,
n. 6. I do not see it. The FDIC program is an insurance plan that charges
fees (premiums) in return for a service (payouts in the event of default).
Universal-service contributions are nothing like that. To be sure, the
FCC pays some carriers—and other vendors—to help it implement uni-
versal-service programs. But those are payments for services rendered,
not a “special benefit” given in proportion to a fee payment, as with a
broadcast license or FDIC insurance. Often, in fact, carriers that “con-
tribute large sums” to the Universal Service Fund receive few universal-
service payments, while those that “contribute little” end up receiving
large ones. App. 98.
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context,” West Virginia v. EPA, 597 U. S. 697, 721 (2022)
(internal quotation marks omitted), because language used
in one setting may carry a meaning it does not have in oth-
ers, see Yates v. United States, 574 U. S. 528, 537 (2015)
(plurality opinion). So even if a particular statutory term
evokes “well-known and generally acceptable standards” in
one domain, that does not mean the same term will neces-
sarily supply similar guidance when used in other “un-
charted fields.” Fahey v. Mallonee, 332 U.S. 245, 250
(1947); see also Schechter Poultry, 295 U. S., at 534 (new
context may give terms “a much broader range and a new
significance”).

This Court has recognized this point many times, includ-
ing when it comes to phrases like “public interest.” So, for
example, the Court has held that phrase may contain
enough “concrete” meaning to survive the intelligible prin-
ciple test in the “context” of broadcast licensing, where the
government has to allocate a limited spectrum of publicly
owned airwaves. National Broadcasting Co., 319 U. S., at
216, 226 (internal quotation marks omitted); see M.
McConnell, The President Who Would Not Be King 334
(2020) (McConnell). But, the Court has also found, the
same “public interest” criterion offers inadequate guidance
to the FCC when it comes to raising revenue. National Ca-
ble Television Assn., 415 U. S., at 341.

The same goes for the phrase “‘just and reasonable.
Ante, at 22. This Court has sometimes found that phrase
satisfies the intelligible principle test when it comes to set-
ting rates for regulated monopolies like public utilities—a
context where it incorporates “concepts with a long history
at common law.” H. Friendly, The Federal Administrative
Agencies: The Need for Better Definition of Standards, 75

9
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Harv. L. Rev. 863, 873, n. 53 (1962); see, e.g., ICC v. Cincin-
nati, N. O. & T. P. R. Co., 167 U. S. 479, 501 (1897).1% Ac-
cordingly, in that sphere, the “traditional regulatory notion
of the just and reasonable’ rate” may mean something. Ver-
izon, 535 U. S., at 481. But outside that sphere, the same
phrase may amount to little more than an instruction to go
forth and do good. See Schechter Poultry, 295 U. S., at 539—
540; G. Lawson, Delegation and Original Meaning, 88 Va.
L. Rev. 327, 386 (2002).

Here’s the point: Just because a phrase carries a well-un-
derstood historic meaning in one context does not mean the
same phrase “‘in the abstract’” will suffice in every other
setting to satisfy the intelligible principle test. Reply Brief
for Federal Petitioners 3. So the fact that petitioners and
the Court can point to past decisions approving the use of a
broad phrase in a different domain proves nothing. In-
stead, it falls to petitioners and the Court to show that the
statutory terms presently before us, properly understood in
their particular context, do in fact provide significant con-
straints on the FCC as it exercises a significant power.

That is a burden petitioners and the Court have not car-
ried and cannot carry. When §254(c)(1) speaks of “universal
service,” it does not invoke “‘concepts with a long history at
common law.”” Supra, at 31. To the contrary, everyone
agrees that §254 “ripped apart” the old understanding of
“universal service” and cleared the ground for a new one.
Huber §2.10; see Part I-A, supra; Brief for Federal Petition-
ers 3; Brief for Petitioner SHLB Coalition et al. 3. Worse,
even if one term or another in §254(c)(1) or §§254(b)(1)—(7)
might claim some meaning-giving ancestry, the statute’s

18As a rule, the “just and reasonable” standard requires agencies to
balance “the investor and the consumer interests,” FPC v. Hope Natural
Gas Co., 320 U. S. 591, 603 (1944), in order to approximate the “bounds
that would be drawn by market forces in a non-monopolistic market,”
Jersey Central Power & Light Co. v. FERC, 810 F. 2d 1168, 1190 (CADC
1987) (Starr, J., concurring).
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mix of four factors and six (or more) principles lacks any
such pedigree. Whether those factors and principles need
only be considered, as the statute says, or whether they
must always be met, as the Court now suggests, the FCC
truly must blaze its own trail.

Notice, too, where trails like this lead. If context could be
cast aside, and a phrase like “just and reasonable” might
suffice in every season, nothing would stop Congress from
granting agencies limitless legislative power. Congress
might delegate to the Secretary of Education the authority
to set a “just and reasonable” tax on university endowments
in order to fund universal education—defined, of course, ac-
cording to four factors and six (or more) incommensurable
principles. Congress might instruct the Secretary of Health
and Human Services to impose a “just and reasonable” tax
on pharmaceutical sales in order to subsidize “universal
health coverage,” defined as an “evolving level” of care that
should be available “at just, reasonable, and affordable
rates” to patients “in all regions of the Nation.” Or Con-
gress might let the Treasury Department set whatever “just
and reasonable” income tax rates were needed to trim the
national debt to a level “consistent with the public interest,
convenience, and necessity.” If these possibilities strike you
as unhinged, it is because you appreciate that the permis-
sible scope of delegation must depend on context and the
nature and scope of the power conferred.?

19The Court declines to defend two other arguments petitioners ad-
vance. First, petitioners point to a tax enacted in 1798 as an early in-
stance of broad tax delegation. Brief for Federal Petitioners 23; Brief for
Petitioner Competitive Carriers Association et al. 27-28. But the 1798
tax was a direct tax, and it included an explicit numerical cap on total
receipts ($2 million), apportioned by State. 1 Stat. 597-598; see also Part
II-A; n. 10, supra. So it provides no precedent for §254. Second, peti-
tioners point to statutes “granting the President broad authority to set
or change tariffs.” Brief for Federal Petitioners 36; see Reply Brief for
Petitioner Competitive Carriers Association et al. 10-11. But it may be,
as the Court’s failure to invoke this argument suggests, that tariffs and
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C

Running out of precedents to work with, the Court sug-
gests, finally, that it would be “absurd” to ask Congress to
provide more guidance than it has. Ante, at 18. The argu-
ment runs this way. Respondents suggest, and I agree, that
Congress could readily cure §254’s nondelegation problem.
All it needs to do is set a tax rate or (perhaps) specify a nu-
merical cap or its equivalent. The Court does not dispute
that a legislatively defined tax rate would amount to mean-
ingful guidance. But, the Court contends, some hypothet-
ical caps could be pointless. What if Congress capped re-
ceipts at $5 trillion? Ibid. To suggest that such a law would
provide an “intelligible principle,” while insisting that
§§254(b) and (c)(1) do not, strikes the Court as mindless for-
malism. Ibid.

Up to a point, I agree. It may well be that a rate is usually
required to give a domestic tax law an intelligible principle
outside the context of direct taxes. See Part II-A, supra.
Imagine, for instance, that Congress told the IRS to collect
$50 trillion of income tax from the American people and left
it at that. Few, I suspect, would suggest that instruction
supplies sufficient guidance. But even assuming that a cap
alone might be permissible when it comes to §254, the Court
too readily dismisses its constitutional value.

Forcing Congress to supply some cap, any cap, would ad-
vance the nondelegation doctrine’s purpose of ensuring
“that the lines of accountability [remain] clear.” Gundy,
588 U. S., at 155 (GORSUCH, J., dissenting). If Congress
adopted the Court’s ludicrously hypothetical $5 trillion uni-
versal-service tax, the American people would at least know
whom to thank when the corresponding charges showed up

domestic taxes present different contexts when it comes to the problem
of delegation. Cf. Department of Transportation v. Association of Ameri-
can Railroads, 575 U. S. 43, 80 (2015) (THOMAS, J., concurring in judg-
ment); Gundy, 588 U. S., at 159—-160 (GORSUCH, J., dissenting).
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on their phone bills. Even if the FCC chose to collect only a
fraction of that amount, every Member of Congress would
have to explain to his constituents where he stood on a po-
tential $5 trillion tax. Far more realistically, of course, Con-
gress would never contemplate such a silly law, precisely to
avoid those awkward conversations (and the electoral con-
sequences that could follow).

And that’s exactly the point. The framers divided power
among legislative, executive, and judicial branches not out
of a desire for formal tidiness, but to ensure ours would in-
deed be a Nation ruled by “We the People.” See id., at 152.
By vesting executive power in a single President, the fram-
ers hoped to ensure vigorous enforcement of the laws. See
United States v. Arthrex, Inc., 594 U.S. 1, 28 (2021)
(GORSUCH, J., concurring in part and dissenting in part).
And by vesting judicial power in life-tenured judges, they
hoped to ensure laws would be applied fairly by those insu-
lated from political pressure. See SEC v. Jarkesy, 603 U. S.
109, 147-148 (2024) (GORSUCH, J., concurring). But, as the
framers saw it, the power to make the laws that govern our
society belongs to elected representatives more accountable
to the people in whose name they act. See Gundy, 588 U. S.,
at 154-157 (GORSUCH, J., dissenting). And nowhere did the
framers see that principle as applying with greater force
than in the field of taxation. See Part II-A, supra.

In so many other arenas, this Court vigorously polices the
Constitution’s allocation of power. We have refused to tol-
erate congressional intrusions on powers reserved to the
President. See Gundy, 588 U. S., at 168 (GORSUCH, J., dis-
senting). We have prohibited the Executive from encroach-
ing on power vested in Congress. Ibid. We have found un-
constitutional, too, legislation seeking to confer judicial
power on the other branches. Ibid.

Yet there is one exception. When Congress has willingly
surrendered its power to the Executive Branch, this Court’s
responses can only be described as feeble. Always, to be
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sure, the Court dutifully recites the creed that “[lJegislative
power ... belongs to the legislative branch, and to no
other.” Ante, at 10. Too often, though, these professions
amount (at most) to faith without works, and the results are
not hard to see. Today, the “vast majority” of the rules that
govern our society are not made by Congress, but by Presi-
dents or agencies they struggle to superintend. J. Adler &
C. Walker, Delegation and Time, 105 Iowa L. Rev. 1931,
1975 (2020). Those rules reflect not the public deliberations
of elected representatives, but the concerns of small cadres
of elites. And as those cadres turn over from administration
to administration, the rules revolve, too, inflicting whiplash
on those who must live under them. If there is any con-
sistency over time, it may be because Presidents and their
deputies do not always call the shots: Lower level officials,
unknown to the public and sometimes even to the White
House, now make many of the rules we live by. See N. Rao,
The Hedgehog & the Fox in Administrative Law, 150 Daed-
alus 220, 228-229 (Summer 2021).

To its credit, the Court has sometimes mitigated its fail-
ure to police legislative delegations by deploying other tools,
like the major questions doctrine and de novo review of stat-
utory terms, to ensure the Executive “act[s] within the con-
fines set by Congress.” Ante, at 8 (KAVANAUGH, J., concur-
ring); see Gundy, 588 U. S., at 166-168 (GORSUCH, dJ.,
dissenting). But every doctrine has its limits. What hap-
pens when Congress, weary of the hard business of legislat-
ing and facing strong incentives to pass the buck, cedes its
lawmaking power, clearly and unmistakably, to an execu-
tive that craves it? See id., at 156. No canon of construction
can bar the way. Then, our anemic approach to legislative
delegations leaves the Court with a choice. It can permit
the delegation to stand and move us all one step further
from being citizens in a self-governing republic and one step
closer to being subjects of quadrennial kings and long-ten-
ured bureaucrats. Or the Court can, as it does today, usurp
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legislative power, rewrite the statute, and dictate its own
terms for Congress’s surrender. Either way, we wind up in
much the same place, only now with judges, rather than
Presidents or bureaucrats, making our laws.

There is another way. The Constitution promises that
our elected representatives in Congress, and they alone,
will make the laws that bind us. To honor that commit-
ment, historical practice and our cases suggest other
guides, beyond the intelligible principle test, for assessing
when Congress has impermissibly ceded legislative power,
as I have pointed out before. See id., at 157-162. As I have
observed, too, when Chief Justice Taft first used the phrase
“intelligible principle,” he did not aim to displace those tra-
ditional guides, only to summarize them. Id., at 162 (citing
J. W. Hampton, 276 U. S., at 409); see also n. 15, supra.
Someday, soon, we should find our way back. By employing
the modern, enfeebled form of the intelligible principle test,
we do the Constitution no favors. And by approving a dele-
gation of Congress’s taxing power unprecedented in this
Court’s history, we risk making matters worse yet.20

20 JUSTICE KAVANAUGH submits that delegations to the President “have
been a regular feature of American Government” since the founding.
Ante, at 2 (concurring opinion). But in drawing conclusions from those
precedents, precision matters. Like the modern intelligible principle
test, traditional nondelegation doctrine paid close attention to the kind
of power at stake. For instance, delegations posed fewer problems in the
field of foreign affairs, where many “powers are constitutionally vested
in the president under Article II.” Gundy, 588 U. S., at 159 (GORSUCH,
dJ., dissenting); see ante, at 9 (KAVANAUGH, J., concurring). More gener-
ally, while Congress could not delegate “powers which are strictly and
exclusively legislative,” Wayman v. Southard, 10 Wheat. 1, 42—43 (1825),
it could assign other branches “certain non-legislative responsibilities,”
particularly powers historically within the Executive’s prerogative.
Gundy, 588 U. S., at 159 (GORSUCH, J., dissenting); see McConnell 328—
335. So, for instance, Congress could give the President broad “authority
to lay embargoes” during a congressional recess. Ante, at 2-3, n. 2
(KAVANAUGH, J., concurring) (citing Act of June 4, 1794, 1 Stat. 372); see
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GORSUCH, J., dissenting

Still, there is room for some optimism. The Court today
cannot bring itself to say that §§254(c)(3) and (h)(2) survive
even its milquetoast version of the intelligible principle
test. The Court also refuses to sustain §254(c)(1) as en-
acted, feeling obliged instead to rewrite that provision be-
fore upholding it. I can imagine worse outcomes than those
small steps toward home. But we can and should do better.
When it comes to other aspects of the separation of powers,
we have found manageable ways to honor the Constitution’s
design. This one requires no less of us.

Respectfully, I dissent.

McConnell 99. Likewise, Congress could grant the President broad dis-
cretion over “military pensions,” “patents,” and “post roads”—for none of
those things implicated traditionally legislative functions. Ante, at 2,
n. 2 (KAVANAUGH, J., concurring); see McConnell 154, 331-333. And even
within the heartland of legislative power, Congress could authorize the
executive to find facts and “‘fill up the details’” of whatever policies Con-
gress had set. See Gundy, 588 U. S., at 157-159 (GORSUCH, J., dissent-
ing); cf. G. Lawson, A Private-Law Framework for Subdelegation, in The
Administrative State Before the Supreme Court: Perspectives on the
Nondelegation Doctrine 123 (P. Wallison & J. Yoo eds. 2022). So, histor-
ically, Congress could empower the executive and judicial branches to do
quite a lot—except make the laws that govern us.
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Professional Qualifications & Experience

My name is George S. Ford. I am the President of Applied Economic Studies —an economic
consulting firm. I hold a Ph.D. in Economics from Auburn University. After receiving a Ph.D. in
Economics in 1994, I have worked as a professional economist in government, industry, the non-
profit sector, and as a private consultant. In 1994, I became an economist in the Competition
Division of the Federal Communications Commission, an organization located in the General
Counsel’s Office that provided legal and economic analysis to the many bureaus of the
Commission. My work at the Commission covered a wide range of topics from multichannel
video services, broadcasting policies, wireline and wireless telecommunications services,
international policy, radio interference standards, and general financial, statistical, and
econometric analysis. After my government tenure, I became an economist at MCI
Communications, a large provider of local and long-distance telecommunications services to
households and businesses, where my work focused on telecommunications regulation and
policy at both the federal and state levels. I also conducted analysis of entry into new markets
and merger and acquisition activity. In April 2000, I became the Chief Economist of Z-Tel
Communications in Tampa, Florida, a small competitive telephone company. At Z-Tel, I
performed regulatory and business analysis, overseeing a team that ensured the company’s
compliance with regulatory requirements and cost management. I also participated in the
development of financial models for business plans and investments and represented the
company as an expert in proceedings before state regulatory commissions and at the Federal
Communications Commission. In the summer of 2004, I founded Applied Economic Studies, a
private consulting firm.

I am also the Chief Economist of the Phoenix Center for Advanced Legal & Economic Policy
Studies, a Washington, D.C. based 501(c)(3) research organization that specializes in the legal and
economic analysis of public policy issues involving the communications, technology, and
infrastructure industries. The Phoenix Center does not do consulting work, and the views
expressed in this testimony do not represent the views of the Phoenix Center or its staff. For
several years I served as an Adjunct Professor at Samford University where I taught Economics
to graduate students.

My areas of specialty are the application of microeconomics and econometrics to industry and
public policy with particular emphasis on the telecommunications industry. Over the years I
have written many papers on a variety of topics, publishing over eighty papers in economic and
law journals including the Antitrust Bulletin, the Journal of Law & Economics, Energy Economics,
Telecommunications Policy, the Journals of Gerontology, Empirical Economics, the Journal of Business,
the Journal of Regulatory Economics, the Southern Economic Journal, the Quarterly Review of Economics
and Finance, the Journal of Public Choice and Finance, Communications in Statistics, the Yale Journal on
Regulation, the Federal Communications Law Journal, and many others. My work has been cited in
nearly 1,900 articles (according to Google Scholar). I have also published book chapters on
telecommunications policy and financial econometrics. My curriculum vitae is attached.



Assignment

I was retained as an expert by Boyden Gray & Associates to provide my expert opinion as an
economist on the question of whether levies on telecommunications providers by the Federal
Communications Commission (FCC) for purposes of its Universal Service Fund Programs
possess the characteristics of a “fee,” or a “tax.”

Summary of Opinions

In both law and economics, the difference between a “tax” and a “fee” goes to the question of
whether the payer or the public benefits most from the levies. A “fee” bestows benefits on the
payer not shared by other members of the public. A feeis paid for a business license or a passport.
Contrariwise, a “tax” defrays the costs of programs that benefit the public, and the payer may
receive no benefit at all. Today, the FCC uses the USF Program to subsidize schools to “promote
digital learning,” to subsidize rural health care providers “to improve the quality of health care,”
and subsidizes individuals and corporations to promote “economic growth” and “jobs.” These
are public benefits that offer no special benefit to the telecommunications providers whose
revenues support such expenditures. It is my opinion, therefore and at the present time, that the
collection of levies from telecommunications providers for some if not all USF Programs possess
the characteristics of a “tax” rather than a “fee.”

Background: The USF Programs

The Universal Service Fund Program (USF), authorized by Section 254 of the Telecommunications
Act of 1996, directs the Federal Communications Commission (FCC) to implement policies that
ensure that all regions of the Nation have access to advanced telecommunications and
information services at just, reasonable, and affordable rates.! Congress provided the
Commission wide discretion to determine both how to collect and spend the dollars necessary to
support the program.

The USF Program existed prior to the Telecommunications Act of 1996. The program was then
limited to subsidizing the deployment and maintenance of voice-grade services in high-cost rural
areas and stimulating adoption by low-income Americans through subsidized, discounted
services. The revenues required to support the subsidies were collected in a complex regulatory
scheme including many implicit cross subsidies among telecommunications providers and their
customers. After the passage of the Telecommunications Act of 1996, the FCC modernized the
USF Program in several ways. First, at the direction of the 1996 Act, the Commission established
two new subsidy programs: (1) the Schools & Libraries Program (or the E-Rate Program), which
provided financial support to obtain discounted telecommunications and Internet services for
schools and libraries; and (2) the Rural Healthcare Program, which provided financial support to
rural health providers for telecommunications and Internet services. Second, in 2011, the
Commission extended USF subsidy support to Internet services (or “broadband service”) to those
USF programs previously limited to voice-grade services.2 These reforms, among other factors,

1 Prior to the 1996 Telecommunications Act, “universal service” was funded through a complex system of cross-
subsidies among service providers. In the 1996 Act, Congress replaced the regulatory cross-subsidies with direct
subsidies. The universal service program is administered for the FCC by the Universal Service Administrative
Company (or USAC), a not-for-profit corporation (http:/ /www.usac.org/).

2 Recipients of these subsidy dollars must also provide voice-grade services.
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expanded the size of the USF Program as the FCC began pursuing broad, social goals beyond
increasing telephone subscriptions. Between 1995 and 2005, the budget of the USF Program
increased from $1.37 billion to $8.4 billion in 2019 dollars.?

In 2019, the USF Program redistributed $8.35 billion in subsidy dollars across four programs:4

(1) the High-Cost Program provides subsidies to providers serving high-cost, mostly rural
areas;

(2) the Lifeline Program provides subsidies to providers offering monthly discounts to
qualifying low-income consumers for voice and broadband services;

(3) the Schools and Libraries Program provides subsidies to eligible schools and libraries for
telecommunications and Internet services; and

(4) the Rural Health Care Program that provides subsidies rural healthcare providers for
providing telecommunications and Internet services.>

Funding levels for each program are summarized in Table 1. The largest program is the High-
Cost Fund accounting for 61.6% of funding dollars with Schools & Libraries Program in second
at 23.6% of funding.

Table 1. USF Funding by Program (2019)

Program Funding (“000) Share
High-Cost $5,146,679 61.6%
Schools & Libraries $1,968,776 23.6%
Lifeline/Linkup $982,005 11.8%
Rural Healthcare $251,516 3.0%
Total $8,348,976 100%

* Source: Table 1.9. Numbers may not sum due to rounding,.

Where do these billions in subsidies come from? The revenues required to support these four
subsidy programs are collected using an ad valorem assessment (the “contribution factor”) on
the interstate and international revenues of nearly all telecommunications providers. In 2019,
retail interstate and international revenues (the contribution base) equaled 9.2% of total industry
revenues.® Providers are neither required nor prohibited from passing these costs onto their
customers, though collections from consumers may not exceed the provider’s contributions.
Most providers directly pass these costs through to consumers as a line-item on their bills. In
many respects, the providers serve as a collection agent of the government, in the same way a
retail store collects sales taxes for state and local governments.”

3 Universal Service Monitoring Reports, Federal-State Joint Board on Universal Service (1996, 2020), (available at:
https:/ /www.fcc.gov/ general/federal-state-joint-board-monitoring-reports). Nominal values are $1.4 billion and $6.5
billion. The Gross Domestic Product deflator is used for the conversion:
https:/ /fred.stlouisfed.org/series/ USAGDPDEFAISMEI.

4 Is some years, the subsidy levels approached $10 billion. Universal Service Monitoring Report, Federal-State
Joint Board on Universal Service (Sept. 2020), at Table 1.2 (available at:
https:/ /docs.fcc.gov/public/attachments/ DOC-369262A1.pdf).

5 For a description of the programs, see https://www.fcc.gov/general/universal-service.
6 Universal Service Monitoring Report (2020), supran. 3, at Tables 1.1 and 1.2.
7 Passing the contributions through to consumers as a line-item (or in the form of higher prices) does not imply

that providers are unharmed by the levies. Higher levies increase costs, reduce quantity demanded, and thus reduce
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With the rapid growth of Internet-based communications, the contribution base of voice-grade
interstate and international service revenues materially declined but USF obligations rose.
Between 2001 and 2019, the contribution base for the USF Program (interstate and international
revenues) declined by 40% while the USF subsidies rose by 83%. Consequently, the contribution
factor (the ad valorem levy) increased sharply. In 2001, the contribution factor averaged 6.8%
while in 2021 the average assessment averaged 31.5%, a near five-fold increase.® The high
assessment rate has furthered the decline in the contribution base by reducing demand for
interstate and international voice services and incentivizing consumers and providers to find
alternative modes of communication not subject to the levies. The declining contribution base,
rising contribution factor, and high subsidy levels of the USF Program have led many analysts
and policymakers to worry about the sustainability of the current program.®

Distinguishing a Tax from a Fee

Among other reasons, the increasing burden on the interstate and international voice services and
the expanding scope of the USF Program have led to questions about whether the USF Program’s
levies constitute a “fee” or a “tax.” In legal matters, it is often important to distinguish between
different kinds of government levies, mainly because taxation is a legislative function.’® In
distinguishing between a “fee” and “tax,” whether a legislature or government agency labels a
particular levy a “fee” or a “tax” is largely immaterial.!! Rather, it is the characteristics of the levy
that determines its nature, and those characteristics may change over time when a government
agency lacks clear legislative guidance, oversight, or constraint.

Definitions of “tax” and “fee” are common between law and economics. A tax, as defined by
Pflen in the classic Introduction to Public Finance, is a compulsory contribution of wealth levied
upon persons or corporations “to defray the expenses incurred in conferring a common benefit
upon the residents of the State. A tax is justified, but not necessarily measured, by the common
benefit conferred.”12 Similarly, Seligman defines a tax as a “compulsory contribution from a
person to the government to defray the expenses incurred in the common interest of all.”13 Dalton
defines a “tax” as “a compulsory contribution imposed by the public authority, irrespective of
the exact amount of service rendered to the taxpayer in return.”* A tax, therefore, is a

profits. Also, if the ad valorem levy leads providers to lower service prices (excluding the levy), the providers will
bear some of the burden of the levies. But empirical evidence indicates that telecommunications consumers are price
insensitive, implying the consumer will bear the bulk of the levies through higher gross prices (net prices plus the levy).
Also, as time progresses and consumers and providers divert traffic away from the contribution base, what is left is
consumers with few options and thus very inelastic demands. On tax incidence, see, e.g., C.R. McConnell, S.L. Brue,
and S.M. Flynn, ECONOMICs: PRINCIPLES, PROBLEMS, AND POLICIES (2015), at pp. 416-423.

8 Data available at: https://www.fcc.gov/general/contribution-factor-quarterly-filings-universal-service-
fund-usf-management-support.

9 See, e.g., C.D. Jarrett, Nearing a Tipping Point on USF Contribution Reform? 11 NATIONAL LAwW ReVIEW (Feb. 19,
2021) (available at: https://www.natlawreview.com/article/nearing-tipping-point-usf-contribution-reform).

10 See, e.g., ]. Henchman, How Is the Money Used? Federal and State Cases Distinguishing Taxes and Fees, National
Tax Foundation, Background Paper No. 63 (2013) (available at:
https:/ /files.taxfoundation.org /20190103161206 / TaxesandFeesBook.pdf).

1 Henchman, id.; Nat’l Fed'n of Indep. Bus. v. Sebelius, 567 U.S. 519, 544 (2012) (“Congress cannot change whether
an exaction is a tax or a penalty for constitutional purposes simply by describing it as one or the other.”).

12 C.C. Pflen, INTRODUCTION TO PUBLIC FINANCE (1891), at p. 87.

13 M.M.J. Kennedy, PUBLIC FINANCE (2012), at p. 34.

14 Id.
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compulsory contribution to the state for services rendered by the state for the general benefit of
its people.’s That is, taxes benefit the public, not necessarily the taxpayer.

In contrast, a fee, is a payment to the government by an entity seeking a beneficial service from
the government. Pflen states a fee “has a different justification from a tax. A fee never exceeds
the cost of the special service rendered [and] confirms a special benefit” on the payer.1¢ Seligman
defines a fee as a “payment to defray the cost of each recurring service undertaken by the
government primarily in the public interest, but conferring a measurable special advantage on
the fee payer.”17 Or, a “fee” is “only paid by those persons who enjoy the special benefit of the
services rendered by the state.”18 For instance, the “Application Fee” for a U.S. passport is $110
and applicants may pay an “Expedite Fee” of $60.1° Revenue from these fees offset the cost of
processing a passport (at least, in part), the benefits of which are “not shared by other members
of society.”

From the economic perspective, the distinction between a “tax” and a “fee” turns on whether the
benefits supported by levies flow to the payer (a fee), or to the public (a tax). The same distinction
appears in the law. For instance, in National Cable Television Association v. U.S. (1974), the Supreme
Court observed, “A fee . . . is incident to a voluntary act, e. g., a request that a public agency
permit an applicant to practice law or medicine or construct a house or run a broadcast station.
The public agency performing those services normally may exact a fee for a grant which,
presumably, bestows a benefit on the applicant, not shared by other members of society.”20
Similarly, in Skinner v. Mid-Am. Pipeline Co. (1989), the Court observes that a levy may be more
like a “tax” than a “fee” when “some of the administrative costs at issue inure[] to the benefit of
the public, rather than directly to the benefit of those parties.”2! A “fee” benefits the payer and
not the public.

There are two conditions, therefore, that permit one to distinguish between a tax and a fee. First,
to qualify as a “fee,” the payer of the levy must be the primary, if not the exclusive, beneficiary of
the services justifying the levy. The more the benefits of the government expenditures advantage
the public, the less the levy has the character of a fee. Second, an economists would characterize
a “fee” by saying that, on average at least, there should be a positive increasing relationship (or a
“monotonic” relationship) between payer liability and the benefits the payer expects from the
program(s) the fee is designed to support. A “tax” does not have this property; a tax has no
particular relationship between payer liability and the benefits the payer expects from that
liability. For example, tax dollars used to fund food stamps levy taxes on higher income
Americans that do not qualify for food stamps to the benefit of lower-income Americans that
often pay no income tax at all.

15 Types of Taxes, economicconcepts.com (last viewed Sept. 22, 2021).

16 Pflen, supran. 12, at p. 88.

17 Kennedy, supran. 13.

18 Types of Taxes, supra n. 15.

19 https:/ /travel.state.cov/content/dam/passports/forms-
fees/Passport%20Fees %20Chart_ TSG_JAN2021.pdf.

20 National Cable Television Association v. U.S., 415 U.S. 336, 340-41 (1974).
2 Skinner v. Mid-Am. Pipeline Co., 490 U.S. 212, 214 (1989).
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Do USF Liabilities Possess the Characteristics of Taxes, or of Fees?

Given the above, whether the levies on telecommunications providers constitute a “fee” or a
“tax,” or at least lean one way or the other, depends on the distribution of liabilities and benefits.
Who pays and who benefits? If the benefits largely accrue to the public at large rather than to the
telecommunications providers or the specific telecommunications services funding the program,
then USF liabilities have the properties of tax.

Telecommunications providers are the immediate payers in the USF Program. Their liabilities
are equal to the contribution factor (now about 30%) multiplied by telecommunications
providers” revenues obtained only from the sale of interstate and international
telecommunications services.22 At present, the liabilities are just over $8 billion dollars. For these
liabilities to have the character of a fee, then almost all the benefits of the $8 billion in expenditures
must accrue to the payers. Also, the relationship between the liability and the benefits must be
monotonically positive. If these conditions do not apply, then the USF liabilities have the
characteristics of a tax.

There are two possible channels from which telecommunications providers—the parties
immediately liable for the subsidy funds —may benefit from their liabilities. First, there is the
issue of network effects. That is, a network is more valuable as more consumers are connected to
it, so expanding the size of the Public Switched Telephone Network (PSTN) arguably benefits
providers and their customers. Today, network effects are likely to be small if not zero. Second,
providers making contributions to the program may benefit directly by receiving payments from
the one or more of the four USF programs.

Aside from telecommunications providers, there may be benefits that flow to third parties —
schools and libraries, rural health care providers, employers, job seekers —and such benefits to
the public give the levies the character of a tax. Moreover, since liability adheres only to interstate
and international revenues, and the mix of such revenues vary by provider, there may be third-
party benefits even among telecommunications providers. Some providers receiving direct
payments from the program pay little to nothing into the system, so that liabilities and benefits
may not be monotonically related.

Network Effects

A larger communications network is sometimes (but not always) more valuable than a smaller
one. These network effects (or network externalities), to the extent they exist, are subject to
diminishing marginal returns. A small increase in subscribers to a small network has a larger
network effect than does a small increase in subscribers to a network that is nearly universally
adopted. While network effects may have been important at the turn of 20t century when
telecommunications networks were not always interconnected, for several reasons the presence

2 Larger providers typically face large liabilities. In 2019, the largest ten payers accounted for 78% of USF
liabilities and 76% of total telecommunications revenues. Universal Service Monitoring Report (2020), supra n. 3, Tables
1.3and 1.7.



of sizable network effects today is questionable, especially for the voice-grade services that fund
the USF Program.2

The presence or magnitude of network effects is an empirical question. The FCC has made no
attempt to quantify the presence or magnitude of network effects as a benefit to
telecommunications providers, and there are reasons to suspect the size of such effects is now
small. Academic research suggests that the USF Programs have done little, if anything, to
increase the adoption of telecommunications services beyond the market outcome.2* Also, given
the high adoption rates absent such programs, the network effects created by such programs are
likely absent or small.?5

Also, the liabilities to the USF Program need not bear a direct relation to a network effect. Say,
for instance, a customer of a telecommunications provider makes one more interstate call, thereby
increasing the liability of the provider. The caller and the called are both on the network, so there
is no network effect from expanded adoption but there is an increase in liability.

Furthermore, today about 97 % of American adults (about 258.3 million persons) have a cellphone,
which permits nearly everyone to be contacted over the PSTN.26 There are about 6.2 million
Lifeline accounts and almost all are mobile wireless accounts. Thus, about 95% of Americans
have a cellphone absent any subsidy, assuming Lifeline subscribers would not have service
absent the program.2?  With near universal adoption absent USF support, network effects are
presumably very small or possibly zero. With a near universal adoption of mobile services,
neither the High-Cost Fund nor the Lifeline Program can be said to produce meaningful network
effects. As far as I am aware, there is no claim that the Schools & Libraries Fund or the Rural
Healthcare Fund produce network effects for the telecommunications providers.

Receipt of Subsidies

Given the confidentiality of USF liabilities, it not possible to directly evaluate the relationship
between liability and USF support for individual providers. Assuming that interstate and

23 G. Woroch, Local Network Competition, in HANDBOOK OF TELECOMMUNICATIONS ECONOMICS (eds. M. Cave, S.
Majundar, and I. Vogelsang) (2012); M.K. Kellog, J. Thorne, and P.W. Huber, FEDERAL TELECOMMUNICATIONS LAwW
(1992).

2 D.L. Kaserman, ].W. Mayo, and J.E. Flynn, Cross-Subsidization in Telecommunications: Beyond the Universal
Service Fairytale, 2 JOURNAL OF REGULATORY ECONOMICS 231-249 (1990); J. Hausman, T. Tardiff, and A. Belinfante, The
Effects of the Breakup of AT&T on Telephone Penetration in the United States, 83 AMERICAN ECONOMIC REVIEW 178-184 (1993);
C. Garbacz and H.G. Thompson, Jr., Assessing the Impact of FCC Lifeline and Link-Up Programs on Telephone Penetration,
11 JOURNAL OF REGULATORY ECONOMICS 67-78 (1997).

%5 A.H. Barnett and D.L. Kaserman, The Simple Welfare Economics of Network Externalities and the Uneasy Case for
Subscribership Subsidies, 13 JOURNAL OF REGULATORY ECONOMICS 245-524 (2998).
26 Mobile penetration is from Pew Research (https://www.pewresearch.org/internet/fact-sheet/mobile/);

Adult population from the U.S. Census Bureau (https://www.census.gov/library/stories/2021/08/united-states-
adult-population-grew-faster-than-nations-total-population-from-2010-to-

2020.html#:~:text=In%202020%2C %20the %20U.S. %20Census,from %20234.6 % 20million % 20in %202010).

z Lifeline  Subscribers is  from  Universal = Service = Administrative = Company  (USAC)
(https:/ /www.usac.org/lifeline/resources/program-data/#Participation). The FCC’s Mobility Fund subsidizes
mobile wireless network deployment in rural areas but only small distributions have been made to date. More
meaningful distributions are planned for Phase II of the program. See, e.g., FCC Should Improve the Accountability and
Transparency of High-Cost Program Funding, Government Accountability Office, GAO-14-587 (July 2014) (available at:
https:/ /www.gao.gov/assets/ gao-14-587.pdf).
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international revenues are correlated with total revenues, it becomes possible to say something
about the relationship between liability and benefits. In Table 2, the total revenues and High-
Cost support received by several providers is summarized.? The list includes companies with
public financial data; many recipients of High-Cost funding are cooperatives or privately-held
small companies that do not report formal financial results.

Table 2. Examples of Liability and High-Cost Support

Company Total Revenues High-Cost Support Support/Revenues
AT&T 181,193,000,000 548,000,000 0.30%
Verizon 131,868,000,000 72,000,000 0.05%
CenturyLink 22,401,000,000 516,000,000 2.30%
Frontier 8,107,000,000 339,000,000 4.18%
TDS 5,176,000,000 211,000,000 4.08%
Consolidated Comm. 1,336,542,000 60,000,000 4.49%
LICT Corp. 117,958,000 36,000,000 30.5%

For the nation’s largest providers of telecommunications services, AT&T and Verizon, the High-
Cost support is a trivially small share of revenues —about 0.3% for AT&T and 0.05% for Verizon.
For smaller providers that serve more rural markets, the share of High-Cost support to revenues
is much higher. Setting aside network effects, the companies that contribute large sums to the
program receive few benefits, and companies that contribute little to the fund receive large
benefits. In terms of direct benefits, there is no monotonic relationship between liabilities and
subsidy receipts.

The subsidization of broadband service introduces third-party benefits in the subsidy scheme.
Revenues from broadband services are not subject to the USF levy. Only retail interstate and
international services are in the contribution base. Consequently, a service that provides no
financial support to the USF Program is a beneficiary of the subsidy program. Since the revenue
sources of providers vary, often substantially, the discrepancy between the source of subsidy
dollars and the recipients of subsidy dollars gives the USF levies the character of taxes.
Broadband service is a “third party” beneficiary to levies placed on voice-grade service.

Making matters worse, the funding of broadband services creates additional substitutes for the
voice-grade services that support the USF Program, reducing the demand for interstate and
international calling. Providers with relatively high shares of interstate and international
revenues are subject to liabilities the proceeds of which are used to harm their interstate and
international businesses. Those liable for USF contributions are harmed by the program. Like
taxation, liabilities may be spent in ways that harm the taxpayer.

Third Party Beneficiaries

When the FCC modernized the USF Program after the Telecommunications Act of 1996, the
Commission largely abandoned the notion that it was telecommunications providers that benefit
from the programs’ subsidies. Today, USF spending represents a galaxy of policy concerns with

28 Universal Service Monitoring Report (2020), supra n. 3, at Table 3.7. Revenues from Yahoo Finance or company
Annual Reports.



no obvious connection to carrier liabilities so that a large portion of the benefits of USF payments
go to third parties.

Take, for instance, the Schools & Libraries Fund and the Rural Healthcare Fund. The FCC’s stated
goal of the Schools & Libraries Fund is “to support digital learning in schools and robust
connectivity for all libraries.”? The FCC'’s stated goal of the Rural Healthcare Fund is “to improve
the quality of health care available to patients in rural communities.”30 These are broad social
goals that benefit the public, not the telecommunications providers that support the program by
paying levies. For these programs, there is no linkage between liabilities and benefits; the benefits
are for the public at large. This inclusive perspective is not limited to these programs. The
Commission’s stated goal of the USF Program broadly is to promote “economic growth, jobs and
opportunities.”3!  Such concerns are not benefits to telecommunications providers but to the
public at large.

Conclusion

From the economic perspective, it seems clear that the contributions to the USF Program, and
especially for certain of its components, possess the characteristics of a “tax” rather than a “fee.”
Today, USF spending represents a galaxy of policy concerns with no obvious connection to
providers’ liabilities. In distributing the program’s funds, the FCC aims “to support digital
learning,” “to improve the quality of health care,” to promote “economic growth” and “jobs,”
and to provide “educational, employment, civic, social, and other benefits.” Such broad goals are
beyond the scope of a fee-based system as the benefits accrue to the public at large and not those
responsible for funding the program. The primary benefit of USF Programs that may accrue to
telecommunications providers is from the network effects of a more connected society, but such
effects, if any, are likely to be small in modern times as consumers are able to communicate across
a variety of broadly-deployed and widely-adopted communications modalities. Whether in
whole or in part, the modern USF Program is social policy, the benefits of which largely serve the
public and not the telecommunications providers that immediately pay for the scheme.

2 Summary of the E-Rate Modernization Order, Federal Communications Commission (2014) (available at:
https:/ /www.fcc.gov/ general / summary-e-rate-modernization-
order#:~:text=The %200rder %20adopts%20three %20goals,making %20the % 20E % 2Drate % 20application).

30 Rural Health Care Program, Federal Communications Commission (undated) (available at:
https:/ /www.fcc.gov/ general /rural-health-care-program).
31 In the Matter of Universal Service Contribution Methodology; A National Broadband Plan For Our Future, Federal

Communications Commission, WC Docket No. 06-122, FCC 12-46 (Rel. April 30, 2012), at 9 1.
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I declare under penalty of perjury that the foregoing testimony is true and correct.

Q- ],p g
September 23, 2021 A
Date George S. Ford
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Petition for Review of a Decision of the
Federal Communications Commission
Agency No. 96-45

Before WILSON, NEWSOM, and LAGOA, Circuit Judges.
WILSON, Circuit Judge:

In this petition for review of final agency action, the Peti-
tioners ask us to declare 47 U.S.C. § 254—the Telecommunications
Act of 1996’s universal service requirements—unconstitutional as
a violation of the nondelegation doctrine. Additionally, they argue
that the Federal Communications Commission (FCC), the agency
Congress put in charge of § 254, has impermissibly delegated au-
thority over the universal service fund to a private entity in viola-

tion of the private nondelegation doctrine.

Because § 254 provides an intelligible principle and the FCC
maintains control and oversight of all actions by the private entity,
we hold that there are no unconstitutional delegations and there-
fore DENY the petition.

I. Background

The FCC was created in 1934 “[f]or the purpose of regulat-

ing interstate . . . commerce in communication . . . so as to make
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available, so far as possible, to all the people of the United States,
without discrimination ... a rapid, efficient, Nation-wide, and
world-wide wire and radio communication service with adequate
facilities at reasonable charges.” 47 U.S.C. § 151. In 1996, Congress
instructed the FCC to establish and maintain a universal service
fund in furtherance of this purpose. Id. § 254. Congress enacted
§ 254 to provide equitable universal services. Id. The Act instructs
the FCC to determine the requisite level of universal service based
on an “evolving” evaluation of four statutory factors. Id. § 254(c).
The FCC requires contributors to submit a specified amount of

money to the Fund per quarter. Id. § 254(d).

The FCC depends on the Universal Service Administrative
Company (USAC), a private entity, to carry out Congress’ instruc-
tion. The USAC assists the FCC in determining the amount each
contributor must provide to the fund. See 47 C.F.R. §$§ 54.701,
54.709. The USAC uses the FCC’s detailed formulas to determine
projections and demand for the universal service fund per quarter.
See id. §§ 54.303, 54.901, 54.1301, 54.711(a). The USAC must sub-
mit its “projections of demand for the federal universal service sup-
port mechanisms” to the FCC 60 days before the start of the quar-
ter, and then submit the total contribution base (i.e., the percent-
age of revenues that each carrier will have to pay) to the agency at
least 30 days before the start of the quarter. Id. § 54.709(a)(3). Only
after the FCC approves the USAC’s proposal is the USAC’s valua-
tion used to calculate that quarter’s contribution factor. Id. Then,
the contribution factor is used to determine the amount of individ-

ual contributions. Id.
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On appeal, the Petitioners—a nonprofit organization that
aims to increase consumer knowledge of issues, a corporation that
resells telecommunications services, and various individuals who
pay into the universal service fund through monthly phone bills—
challenge the FCC’s and USAC’s roles in creating the 4th Quarter
2022 Contribution Factor. They argue that the actions taken by
both entities are unconstitutional under nondelegation doctrine ju-

risprudence.
II.  Jurisdiction

Because we have “an independent obligation to ensure that
subject-matter jurisdiction exists before reaching the merits of a
dispute,” we begin with a jurisdictional analysis before addressing
the Petitioners’ claims. Jacobson v. Fla. Sec’y of State, 974 E.3d 1236,
1245 (11th Cir. 2020).

The FCC challenges our jurisdiction to hear this appeal un-
der the Hobbs Act. A “proceeding to enjoin, set aside, annul, or
suspend any order of the Commission . . . shall be brought as pro-
vided by and in the manner prescribed in [the Hobbs Act].” 47
U.S.C. § 402(a).? The Hobbs Act gives Courts of Appeal exclusive
jurisdiction to “determine the validity of . . . all final orders of the
Federal Communications Commission.” 28 U.S.C. § 2342(1); see
also FCCv. ITT World Commc’ns, Inc., 466 U.S. 463, 468 (1984) (“Ex-

clusive jurisdiction for review of final FCC orders . .. lies in the

1'This direction is subject to exclusions not applicable in the case before us. See
47 U.S.C. § 402(b).
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Court of Appeals.”). However, the aggrieved party has only 60
days after the order’s entry to file a petition for review. 28 U.S.C.
§ 2344,

The FCC argues that the Hobbs Act bars us from exercising
jurisdiction for two reasons. First, because the Petitioners’ true
challenge is to the constitutionality of the entire statutory delega-
tion scheme, and not the 4th Quarter Contribution Factor specifi-
cally. The FCC asserts that analyzing jurisdiction under the Hobbs
Act requires looking at the impact of a proceeding rather than the
reason a plaintiff brought a suit. Thus, because the statute was last
amended in 2011, the Petitioners are far beyond their 60-day juris-
dictional limit to file this petition. Second, the FCC argues that a
challenge to a Contribution Factor is an invalid pre-enforcement
challenge because the Petitioners will not be harmed by the an-
nouncement of the Contribution Factor since it has not yet been
applied to them. We disagree on both points.

First, even if Petitioners challenge the entire statutory
scheme, we agree with the Sixth and D.C. Circuits that administra-
tive regulations “are capable of continuing application.” Functional
Music, Inc. v. FCC, 274 F.2d 543, 546 (D.C. Cir. 1958); see also Bennett
v. Spear, 520 U.S. 154, 177-78 (1997); Rettig v. State, 987 F.3d 518,
529 (5th Cir. 2021). When considering a challenge to FCC rules
under the Hobbs Act, the D.C. Circuit reasoned that the 60-day
limit does not affect review of the validity of agency action that re-
applies a rule. See Functional Music, 274 F.2d at 546. This is true

because “limiting the right of review of the underlying rule would
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effectively deny many parties ultimately affected by a rule an op-
portunity to question its validity.” Id. Such is the case here. The
Fourth Quarter Contribution Factor re-applies the statutory dele-
gation in § 254. Thus, “Petitioners’ challenge to the FCC’s consti-
tutional authority to implement § 254, reapply its prior regulations,
and issue the [4th Quarter 2022 Contribution Factor] restarts the
sixty-day clock.” Consumers’ Rsch. v. FCC, 67 F.4th 773, 786 (6th Cir.
2023).

Here, the challenge is timely. The Petitioners filed their
challenge to the 4th Quarter Contribution Factor twenty-one days
after public notice, and seven days after the Contribution Factor
was deemed approved by the FCC and therefore became effective.

The Petitioners were well within their 60-day jurisdictional limit.

Second, we find that the Contribution Factor is ripe for re-
view. The Contribution Factor itself is a final and judicially review-
able agency action—Petitioners need not wait for “harm.” Accord-
ing to FCC regulations, “Commission action shall be deemed final,
for purposes of seeking reconsideration at the Commission or judi-
cial review, on the date of public notice.” 47 C.F.R. § 1.103(b) (em-
phasis added); see also Bennett, 520 U.S. at 177-78; Consumers’ Rsch.,
67 F.4th at 785 (finding the text of 47 C.F.R. § 1.103(b) to be suffi-
cient indication that an FCC contribution factor is final and review-
able). Further, as we have explained, “[o]rders ‘adopted by the
Commission in the avowed exercise of its rule-making power” that
‘affect or determine rights generally . . . have the force of law and
are orders reviewable under the’ Hobbs Act.” Mais v. Gulf Coast
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Collection Bureau, Inc., 768 F.3d 1110, 1121 (11th Cir. 2014) (quoting
Columbia Broad. Sys. v. United States, 316 U.S. 407, 417 (1942)). Here,
the challenge is properly brought because the Petitioners filed their
challenge after the Contribution Factor’s public notice date, and

the Contribution Factor affects or determines their rights.

Even it was not ripe for review, however, Petitioners have
demonstrated that their appeal presents a proper pre-enforcement
review. A threatened enforcement of a law creates an Article III
injury “[wlhen an individual is subject to such a threat, an actual
arrest, prosecution, or other enforcement action.” Susan B. An-
thony Listv. Driehaus, 573 U.S. 149, 158 (2014). “[I]tis not necessary
that petitioner first expose himself to actual [harm] to be entitled
to challenge a statute that he claims deters the exercise of his con-
stitutional rights.” Steffel v. Thompson, 415 U.S. 452, 459 (1974). The
Supreme Court has “permitted pre-enforcement review under cir-
cumstances that render the threatened enforcement sufficiently
imminent.” Driehaus, 573 U.S. at 159. Here, Petitioners have met
this bar. Accordingly, we possess jurisdiction and proceed to the

merits.
III. Standard of Review

“We review questions of constitutional law de novo.” United
States v. Brown, 364 F.3d 1266, 1268 (11th Cir. 2004).

IV. Traditional Nondelegation Doctrine

Although all legislative powers granted by the Constitution
“shall be vested in a Congress of the United States,” U.S. Const. art.

I, “the Constitution does not deny to the Congress the necessary
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resources of flexibility and practicality that enable it to perform its
functions.” Gundy v. United States, 139 S. Ct. 2116, 2123 (2019) (plu-
rality opinion) (alterations adopted) (internal quotation marks
omitted). Consequently, Congress may “obtain the assistance of
its coordinate Branches—and in particular, may confer substantial
discretion on executive agencies to implement and enforce the
laws.” Id. (cleaned up). Thus, “a statutory delegation is constitu-
tional as long as Congress lays down by legislative act an intelligible
principle to which the person or body authorized to exercise the
delegated authority is directed to conform.” Id. (alterations

adopted) (internal quotation marks omitted).

The standards necessary to satisfy the nondelegation doc-
trine “are not demanding.” Id. at 2129; see also Brown, 364 F.3d at
1271 (“The government does not bear an onerous burden in
demonstrating the existence of an intelligible principle.”). “TA] del-
egation of legislative power will be ‘constitutionally sufficient if
Congress clearly delineates [1] the general policy, [2] the public
agency which is to apply it, and [3] the boundaries of this delegated
authority.”™ Brown, 364 F.3d at 1271 (alterations in original) (quot-
ing Mistretta v. United States, 488 U.S. 361, 372-73 (1989)).

The Petitioners argue that because there is no limit on how
much the FCC can raise for the Fund, the statutory grant lacks any
concrete, objective guidance. The FCC responds that § 254 has
multiple standards.> “[A] nondelegation inquiry always begins (and

2 The general policy of § 254 is clear: it exists to make sure “[a]ccess to ad-
vanced telecommunications and information services [are] provided in all
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often almost ends) with statutory interpretation.” Gundy, 139 S. Ct.
at 2123. An analysis of § 254 confirms that Congress’ delegation
provides an intelligible principle and therefore passes constitutional

muster.

Section 254(b) expressly states many of the principles the
FCC must adhere to. We begin with the general principles that
guide the FCC. The FCC shall create “policies for the preservation
and advancement of universal service.” 47 U.S.C. § 254(b). Those
policies must be based on specifically identified principles: quality
services should be made available at just and reasonable rates; ad-
vanced services should be provided to the entire United States; and
“low-income consumers and those in rural, insular, and high cost
areas” should have access to advanced services at reasonably com-
parable rates to those in urban areas. Id. § 254(b)(1)—(3).

Next, § 254(b)’s limiting principles. All policies the FCC cre-
ates relating to the fund must be “specific, predictable and suffi-
cient... to preserve and advance universal service.” Id.
§ 254(b)(5). Congress assigns the responsibility for contributions to
the fund to “telecommunications carrier{s] that provide[] interstate
telecommunications services.” Id. § 254(d). It instructs the FCC to

charge contributors in an equitable and nondiscriminatory

regions of the Nation.” 47 U.S.C. § 254(b)(2). The agency to implement it is
likewise clear: the FCC must act to carry out this general policy. See id.
§ 254(a)(2). The parties disagree only on whether Congress has properly de-
lineated “the boundaries of th[e] delegated authority.” Brown, 364 F.3d at
1271.
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manner. Id. § 254(b)(4), (d). The FCC must provide access to
“lellementary and secondary schools and classrooms, health care
providers, and libraries,” id. § 254(b)(6), and the funds can only be
disbursed to statutorily designated eligible telecommunications

carriers to provide support for universal services, id. § 254(e).

The last of the § 254(b) principles is more open ended, and
Petitioners take specific issue with it. Under § 254(b)(7), the FCC
“shall base policies . . . on . . . “[sJuch other principles as the . . .
[FCC] determine[s] are necessary and appropriate for the protec-
tion of the public interest, convenience, and necessity, and are con-
sistent with this chapter.” Id. § 254(b)(7). The Petitioners contend
that paragraph (b)(7) is proof of the FCC’s boundless authority. But
the grant itself comes with specific limits: the FCC may only add
principles that “are necessary and appropriate for the protection of
the public interest, convenience, and necessity and are consistent
with this chapter.” Id. Because Congress is afforded wide latitude
to delegate authority to executive agencies, these limits suffice.
Gundy, 139 S. Ct. at 2129; Brown, 364 F.3d at 1271. We agree with
the Sixth Circuit that the principles in § 254 collectively

direct the FCC on (1) what it must pursue: accessible,
quality, and affordable service. (2) How the FCC must
fund these efforts: by imposing carrier contributions.
(3) The method by which the FCC must effectuate the
goals of accessible, sound-quality, and affordable ser-
vice: by creating specific mechanisms for the Fund.
And (4) to whom to direct the programs: by identify-
ing the USF’s mechanisms’ beneficiaries.
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Consumers’ Rsch., 67 F.4th at 791 (emphases omitted). Thus, we
hold that 47 U.S.C. § 254 is permissible under the nondelegation

doctrine.
V.  Private Nondelegation Doctrine

“[I]f people outside government could wield the govern-
ment’s power—then the government’s promised accountability to
the people would be an illusion. . . . This commonsense principle
has come to be known as the “private non-delegation doctrine.”
Nat’l Horsemen’s Benevolent & Protective Ass’n v. Black, 53 F.4th 869,
880 (5th Cir. 2022). As the Fifth Circuit aptly explained, the appli-
cation of the doctrine is derived from an 80-year-old Supreme
Court analysis in Carter v. Carter Coal Co., 298 U.S. 238, 311-12
(1936) and Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 388,
399 (1940):

In Carter Coal, the Court invalidated a federal law that
authorized a majority of coal producers to fix wages
and hours for all producers. Giving regulatory power
to “private persons whose interests may be and often
are adverse to the interests of others in the same busi-
ness” was, the Court held, an unconstitutional “legis-
lative delegation” of a “governmental function.”
Congress then rewrote the law and, four years later,
the Court upheld it in Adkins. Under the new law, pri-
vate boards only proposed prices—and those prices
now had to be “approved, disapproved, or modified
by the [agency].” The private entities “operate[d] as
an aid” to the agency “but [were] subject to its perva-
sive surveillance and authority.” The Court found the
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new scheme “unquestionably valid.” The Court em-
phasized that the private entities “function[ed] subor-
dinately to the [agency],” that the agency and not the
private entities “determine[d] the prices,” and that the
agency had “authority and surveillance over the [pri-
vate entities].”

Nat’l Horsemen’s Benevolent ¢ Protective Ass’n, 53 F.4th at 88081 (al-

terations in original) (internal citations omitted).

From the Supreme Court’s guidance, our sister circuits have
held that there is no violation of the private nondelegation doctrine
where the private entity functions subordinate to an agency, and
the agency has authority and surveillance over the entity. See, e.g.,
United States v. Frame, 885 F.2d 1119, 1128-29 (3rd Cir. 1989) (“[N]o
law-making authority has been entrusted to” the private entity and
therefore “the [statute] does not constitute an unlawful delegation
of legislative authority. In essence, the [private entities] serve an
advisory function, and in the case of collection of assessments, a
ministerial one.”), abrogated on other grounds, Cochran v. Veneman,
359 F.3d 263 (3rd Cir. 2004); Pittston Co. v. United States, 368 F.3d
385, 396 (4th Cir. 2004) (holding that the private entity merely car-
ried out the ministerial tasks of doing calculations and collecting
funds, thus the “powers given to the [private entity] are of an ad-
ministrative or advisory nature, and delegation of them to the [pri-
vate entity] does not, we conclude, violate the nondelegation doc-
trine”); Ass’n of Am. R.R. v. U.S. Dep’t of Transp., 721 F.3d 666, 671
(D.C. Cir. 2013) (stating that private “entities may . . . help a gov-
ernment agency make its regulatory decisions” and “Congress may
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formalize the role of private parties in proposing regulations so
long as that role is merely ‘as an aid’ to a government agency that
retains the discretion to ‘approve[], disapprove[], or modifly]
them” (alterations in original)), vacated and remanded on other
grounds, Dep’t of Transp. v. Ass’nof Am. R.R., 575 U.S. 43 (2015); Nat’l
Horsemen’s Benevolent & Protective Ass’n, 53 F.4th at 881 (“If the pri-
vate entity does not function subordinately to the supervising
agency, the delegation of power is unconstitutional.”); Oklahoma v.
United States, 62 F.4th 221, 228-29 (6th Cir. 2023) (“Adkins shows
that a private entity may aid a public federal entity that retains au-
thority over the implementation of federal law. But if a private
entity creates the law or retains full discretion over any regula-
tions . . . it is an unconstitutional exercise of federal power.” (inter-

nal citation omitted)).

Today we join our sister circuits in holding that a govern-
ment agency may delegate statutory authority to private entities
without violating the private nondelegation doctrine so long as (1)
the entity “function[s] subordinately” to the agency, and (2) the
agency retains “authority and surveillance over the activities” of
the private entity. Adkins, 310 U.S. at 399 (alteration in original).

Private entities “may aid [a federal agency] that retains au-
thority over the implementation of federal law” by serving “as ad-
visors that propose regulations[,]... undertak[ing] ministerial
functions, . . . gather[ing] facts for the agency, or advis[ing] on or
mak[ing] policy recommendations to the agency.” Consumer’s
Rsch., 67 F.4th at 795 (internal citations omitted). Likewise, “a
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statute does not violate the private nondelegation doctrine if it ‘im-
poses a standard to guide’ the private party.” Consumers’ Rsch. v.
FCC, 63 F.4th 441, 451 (5th Cir. 2023) (quoting Texas v. Rettig, 987
F.3d 518, 532 (5th Cir. 2021),* vacated ¢ reh’g en banc granted, 72
F.4th 107 (5th Cir. 2023) (mem.)).

The Petitioners argue that the FCC has impermissibly dele-
gated its statutory authority under § 254 to the USAC in violation
of the private nondelegation doctrine. Because the USAC func-
tions subordinately to the FCC, and the FCC maintains authority,
we disagree and hold that the USAC’s role in carrying out the uni-
versal service fund does not violate the private nondelegation doc-

trine.
a. The USAC’s Functions

In considering an identical private nondelegation challenge
to a previous FCC Contribution Factor, the Sixth Circuit found that
the USAC is “subordinate to the FCC and performs ministerial and
fact-gathering functions.” Consumers’ Rsch., 67 F.4th at 795-96. We
agree. The USAC cannot make policy or interpret unclear provi-
sions or rules. 47 C.F.R. § 54.702(c). Where there is confusion
about how it should act, it must seek direction from the FCC. Id.
The USAC must act in accordance with FCC regulations, and those
regulations expressly limit the USAC’s functions to ministerial
functions like “billing contributors, collecting contributions to the

3 The Fifth Circuit mistakenly attributed the quoted portion to Rettig. It
properly appears in Boerschig v. Trans-Pecos Pipeline, LLC, 872 F.3d 701, 708 (5th
Cir. 2017).
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universal service support mechanisms, and disbursing universal
service support funds.” Id. § 54.702(b). The USAC must file annual
reports with the FCC and Congress that conform to specifications
outlined by the FCC. Id. § 54.702(g). The reports must detail the
USAC’s “operations, activities, and accomplishments” from the
prior year and all “administrative action intended to prevent waste,
fraud, and abuse.” Id. The report must also “include all expenses,
receipts, and payments associated with the administration of the
universal service support programs.” Id. Each year, the USAC
must consult with the FCC “to determine the scope and content of

the annual report.” Id.

The USAC’s actions are ministerial. It gathers facts to deter-
mine the Fund’s needs each quarter, then proposes a dollar amount
that would ensure those needs are met. Consumer’s Rsch., 67 F.4th
at 796. As discussed below, it collects and disburses the funds pur-
suant to statutory and FCC instruction. Finally, every decision
concerning the fund is submitted for review to both the FCC and
Congress. Therefore, the USAC is properly subordinate to the
ECC.

b. The FCC’s Authority

The Petitioners argue that the FCC’s use of the USAC vio-
lates the private nondelegation doctrine because: the USAC decides
how much money to raise and how to spend it, and the FCC exer-
cises no meaningful oversight of these decisions. We disagree. A

review of the regulations governing each point in the Petitioners
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argument reveals that the FCC maintains substantial authority
over the USAC.

First, the USAC’s projection for the 2022 Fourth Quarter
Contribution Factor is only a proposal. See id. ("[TThe FCC is not
bound by USAC’s projections.”). The regulations make clear that
“the quarterly universal service contribution factor shall be deter-
mined by the Commission.” 47 C.E.R. §54.709(a)(2) (emphasis
added). Consequently, the USAC cannot “decide” how much
money the fund will make per quarter. Instead, it submits quar-
terly projected costs that “must be approved” by the FCC. Id.
§ 54.709(a)(3). The FCC has the right to adjust the projection, set
its own, or take no action (in which case the USAC’s projection will
be deemed approved by the FCC). Id. If approved, the projected
expenses “are used to calculate the quarterly contribution factor.”
Id. Importantly, the USAC cannot apply the contribution factor to
the fund contributors until the factor has been approved by the
FCC. Id.

The Petitioners take issue with the FCC’s option to deem a
proposal approved through inaction. See id. (“If the Commission
take no action within fourteen (14) days of the date of release of the
public notice announcing the projections . . . the contribution fac-
tor shall be deemed approved by the Commission.”). But “an
agency exercises its policymaking discretion with equal force when
it makes policy by either deciding to act or deciding not to act.”
Consumer’s Rsch., 67 F.4th at 796 (alterations adopted) (internal quo-
tation marks omitted). Thus, the USAC simply acts as an advisor
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that proposes regulations subject to government approval. Adkins
310 U.S. at 388 (explaining that private entities that aid government
agencies “but [that are] subject to [the agency’s] pervasive surveil-
lance and authority” are permissible); see also Consumer’s Rsch., 67
F.4th at 795-96.

Second, the USAC must disburse the funds collected in the
manner prescribed by statute and FCC regulation. The FCC man-
dates that the USAC “shall account for the financial transactions of
the Universal Service Fund in accordance with generally accepted
accounting principles . . . and maintain the accounts of the Univer-
sal Service Fund in accordance with the United States Government
Standard General Ledger.” 47 C.F.R. § 54.702(n). Under the im-
plementing statute, the funds can only be disbursed to an eligible
telecommunications carrier. 47 U.S.C. § 254(e). The USAC must
report on the disbursement of the Fund to the FCC on a quarterly
basis. 47 C.F.R. §54.702(g)—(h). If a party is aggrieved by the
USAC’s decision making, that party may seek review by the FCC,
id. § 54.719(b), and any decision rendered by the FCC becomes
binding on the USAC for future decisions. Thus, any discretion the
USAC purports to exercise in fund distribution is ultimately

4 The USAC also collects the Universal Service Fund contributions, but this
action is clearly ministerial and therefore permissible. Oklahoma, 62 F.4th at
229 (stating that decisions from courts of appeals hold that “[p]rivate entities
... may undertake ministerial functions, such as fee collection™); Pittston, 368
E.3d at 397 (“[T]he mere ability to receive governmental monies is clearly min-
isterial, so that the power to receive taxes (premiums) and other federal reve-
nues . . . does not violate the nondelegation doctrine.”).
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reviewable by the FCC to ensure it has been used in the manner

prescribed by the FCC and Congress.

Last, the FCC maintains deep and meaningful control over
the USAC. In addition to the ways the FCC maintains final deci-
sion-making authority regarding the universal service fund, the
FCC always maintains control of the USAC as an entity. It sets
requirements for selection and selects each of the USAC’s nineteen
directors, id. § 54.703(b)—(c), and the Chairman of the FCC must
approve or appoint the USAC’s Chief Executive Officer, id.
§ 54.704(b). A review of the USAC’s involvement with calculating
the contribution factor process reveals no unconstitutional delega-
tion of legislative authority. The USAC submits proposed projec-
tions of the fund’s needs, and the FCC reviews the USAC’s pro-
posal. If the FCC approves the projection, it is then used in the
FCC’s calculation of the contribution factor. The USAC collects
and disburses the funds but must do so according to statutory and
administrative directions. Parties can appeal any USAC action to
the FCC, and the FCC’s decisions in these cases bind USAC. In
sum, under § 254, the USAC is subordinate to and remains subject
to the authority of the FCC. Consequently, “[s]ince law-making is
not entrusted to the [USAC], this statutory scheme is unquestiona-
bly valid.” Adkins, 310 U.S. at 399.

VI. Conclusion

Today we hold that there are no unconstitutional delega-
tions under 47 U.S.C. § 254 because Congress has laid out the prin-

ciples the FCC must follow in bringing universal service to our
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Nation. Additionally, because all USAC action is subordinate to
the FCC, and the FCC retains ultimate decision-making power, we
further hold that there is no violation of the private nondelegation

doctrine. For these reasons, we DENY the petition.
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NEwSsoM, Circuit Judge, concurring in judgment:

Although I concur in the judgment denying the petition for
review, I do so reluctantly. I'm deeply skeptical that today’s result
can be squared with constitutional first principles. And even under
existing precedent, I'm not sure how the case would come out had

it been framed differently. Let me explain.
I

First, a brief tour of the statutory and regulatory landscape.
Congress has tasked the FCC with administering a program de-
signed to make telecommunications services widely available
throughout the United States. See generally 47 U.S.C. § 254. This
“universal service” program is funded through mandatory exac-
tions on telecom companies—euphemistically called “contribu-
tions”—that are then redistributed to cash-strapped carriers that
serve hard-to-reach areas, like rural and insular communities. Id.
§ 254(b), (d). The FCC determines the program’s size and scope by
prescribing what “universal service” should entail, guided by an
“evolving” consideration of several statutory criteria. Id.
§ 254(c)(1). Having done so, the agency proceeds to decide how
much carriers should have to pay into the pot in order to make

“universal service” a reality. Id. § 254(d).

The FCC relies on a private entity called the Universal Ser-
vice Administrative Company to assist it in administering the uni-
versal-service program. USAC projects universal-service funding
demands, proposes contribution rates, bills and collects money
from carriers, and then disburses those funds to eligible providers.
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See 47 US.C. § 254(e) (describing the basic requirements for dis-
bursement); id. §§ 54.701-02, 54.706, 54.708, 54.709, 54.712 (desig-
nating USAC as the administrator of the universal-service program
and outlining the rules for contributions and distribution). To cal-
culate demand, USAC uses detailed FCC-promulgated formulas,
inputting companies’ self-reported operating expenses and other
values. See 47 C.ER. §§ 54.303, 54.901, 54.1301. After crunching
the numbers, USAC submits “projections of demand” to the
agency 60 days before the start of each quarter. Id. § 54.709(a)(3).
Thirty days later, the FCC publishes USAC’s proposed contribution

rate for all telecommunications carriers. Id.

If the FCC fails to countermand USAC’s contribution rate
within two weeks, the rate goes into effect for the quarter, and car-
riers are charged accordingly. Id. The agency apparently exercises
its oversight authority sparingly; so far as I can tell, it has disap-
proved or modified USAC’s rate only three times in the last 25
years. See First Quarter 1998 Universal Service Contribution Factors Re-
vised and Approved, CC Docket No. 96-45, Public Notice, 12 FCC
Rcd. 21881, 21886 (1997); Revised Second Quarter 2003 Universal Ser-
vice Contribution Factor, CC Docket No. 96-45, Public Notice,18
FCC Rcd. 5097 (2003); Proposed Third Quarter 2023 Universal Service
Contribution Factor, DA 23-507, 2023 WL 4012359 (June 14, 2023).
In one instance, the FCC rounded the rate up fifty-six one-thou-
sandths of a percentage point, from 9.044% to 9.1%. See Revised
Second Quarter 2003, 18 FCC Rcd. 5097. Another occurred (seren-
dipitously or otherwise) during the pendency of this litigation and,

in fact, involved nothing more than a minor front-end adjustment
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carrying unspent funds forward to a new quarter. See Proposed
Third Quarter 2023, 2023 WL 4012359; see also Proposed Fourth Quar-
ter 2023, CC Docket No. 96-45, Public Notice, DA 23-843 (Sept. 13,
2023) (also noting the carryover funds for the fourth quarter).

USAC’s collections activity brings in real money. The record
indicates that USAC was projected to collect nearly $2 billion from
carriers in the final quarter of 2022 alone, a figure that dwarfs the
FCC’s entire annual budget. Compare FCC, Proposed Fourth Quarter
2022 Universal Service Contribution Factor, Public Notice, 2022 WL
424497 (Sept. 13, 2022) (projecting $1.914 billion in universal-ser-
vice program collection for the quarter), with FCC, 2022 Budget Es-
timates to Congress, DA 22-946, 2021 WL 2190014 (May 1, 2021) (re-
questing approximately $500 million for the year).

II

Petitioners principally contend that in 47 U.S.C. § 254 Con-
gress has unconstitutionally delegated its “legislative Powers” to
the FCC. See U.S. Const. art. I, § 1, cl. 1. As an original matter, I
suspect they may well be right. Their challenge fails, as I see it,

only because non-delegation doctrine has become a punchline.

First off, what exactly is “legislative Power[]”? In short, it’s
the authority “to adopt generally applicable rules of conduct gov-
erning future actions by private persons.” Gundy v. United States,
139 S. Ct. 2116, 2133 (2019) (Gorsuch, J., joined by Roberts, CJ.,
and Thomas, J., dissenting); accord Department of Transp. v. Associa-
tion of Am. R.Rs., 575 U.S. 43, 70 (2015) (Thomas, J., concurring)
(similar). By that measure, the FCC is almost certainly exercising
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legislative power when it decides, among other things, how big the
universal-service program should be, what it should entail, and

how much carriers should have to chip in to bring it to fruition.

The contribution scheme, in particular, seems suspect. In
practical effect, the universal-service “contributions” are probably
taxes, in that they are exacted from all telecom carriers but are re-
distributed only to the subclass of those that are “eligible” on the
ground that they serve high-cost and underserved areas. See 47
U.S.C. § 254(d)—(e); 47 C.E.R. § 54.701(c)(1); see also National Cable
Television Ass’n, Inc. v. United States, 415 U.S. 336, 341-42 (1974) (dis-
tinguishing a tax from a fee on the ground that the latter “bestows
a benefit on the applicant, not shared by other members of soci-
ety”).! Setting tax rates sure seems like a legislative power to me.
See The Federalist No. 56 at 1 (James Madison or Alexander Ham-
ilton) (Clinton Rossiter ed., 1961) (“What are to be the objects of
federal legislation? Those which are of most importance, and
which seem most to require local knowledge, are commerce, taxa-
tion, and the militia.”); National Cable, 415 U.S. at 341-42 (“Taxa-
tion is a legislative function and Congress . . . is the sole organ for

levying taxes.”).2 Likewise, prescribing the universal-service

1 It also seems to me relevant to the contributions’ “tax” status that the statute
itself designates the American public—writ large, rather than the payor carri-
ers—as the universal-service program’s principal beneficiary. See 47 U.S.C.

§ 254(b)(2).

21 recognize that two other circuits have concluded that the universal-service
contributions constitute fees rather than taxes. See Rural Cellular Ass’n v. FCC,
685 F.3d 1083, 1091 (D.C. Cir. 2012); Texas Off. Pub. Util. Couns. v. FCC (TOPUC
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program’s sweep and scope—determining what it should accom-
plish, to what extent, and where—strikes me as the sort of “policy
judgment[]” that “Congress, and not the Executive Branch,
[should] make.” Gundy, 139 S. Ct. at 2141 (Gorsuch, J., joined by
Roberts, C.J., and Thomas, J., dissenting).

Section 254 gives the FCC only the faintest, most vacuous
guidance about how to exercise its authority. For instance, in craft-
ing “policies for the preservation and advancement of universal ser-
vice,” the statute directs the agency to consider a handful of “prin-
ciples.” 47 US.C. § 254(b). Among them, the agency shall—

e aim to make “[q]uality services” available at “just, reasona-
ble, and affordable rates,” id. § 254(b)(1);

e endeavor to make telecom services available to “[cJonsum-
ers in all regions of the Nation” at rates that are “reasonably
comparable to rates charged for similar services in urban ar-
eas,” id. § 254(b)(3);

I), 183 F.3d 393, 440 (5th Cir. 1999). Respectfully, I'm not so sure. Notably,
one of those courts deemed the contributions fees in order to avoid the con-
stitutional difficulties that would arise were they instead deemed taxes. See
TOPUC I, 183 F.3d at 440 (stating that the “FCC’s decision to extend universal
service support to internet access and internal connections raises grave doubts
as to whether § 254(h) creates an unconstitutional tax” and accordingly “con-
stru[ing] the statute narrowly to avoid raising these constitutional problems™).
In any event, the Supreme Court’s decision in Skinner v. Mid-America Pipeline
Co. indicates that the tax-fee distinction shouldn’t affect the nondelegation
analysis. 490 U.S. 212, 222-23 (1989) (rejecting “the application of a different
and stricter nondelegation doctrine in cases where Congress delegates discre-
tionary authority to the Executive under its taxing power”).
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e require all telecom carriers to make “an equitable and nondis-
criminatory contribution to the preservation and advance-
ment of universal service,” id. § 254(b)(4); and

e ensure that there are “specific, predictable and sufficient Fed-
eral and State mechanisms” to preserve and advance univer-

sal service, id. § 254(b)(5).

Those hazy “principles”—grounded in terms like “just,”
“reasonable,” “affordable,” “reasonably comparable,” “equitable,”
“predictable,” and “sufficient”—cannot possibly constrain the
FCC’s policymaking discretion in any meaningful way. They leave
the agency all the room it needs to do essentially whatever it wants.
And to make matters even worse—even more open-ended—
§ 254(b) adds a catch-all clause, which authorizes the FCC to con-
sider “[s]Juch other principles” as it “determine[s] are necessary and
appropriate for the protection of the public interest, convenience,
and necessity and are consistent with this chapter.” Id. § 254(b)(7).

Further diminishing the likelihood of any real guidance, the
term “universal service”—the very object of the entire program—
is defined only in the most ambiguous way. “Universal service,”
the statute says, is an “evolving” concept that should “tak[e] into
account advances in telecommunications and information technol-
ogies and services.” Id. § 254(c)(1). In specifying the content of
that concept, the statute vaguely directs the FCC to “consider the
extent to which such telecommunications services” (a) are “essen-
tial to education, public health, or public safety,” (b) “have, through
the operation of market choices by customers, been subscribed to

by a substantial majority of residential customers,” (c) are “being
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deployed in public telecommunications networks by telecommuni-
cations carriers,” and—the kicker—(d) are “consistent with the

public interest, convenience, and necessity.” Id.

Finally, § 254 provides similarly squishy (which is to say es-
sentially no) direction about how much telecom companies should
actually be charged: “Every telecommunications carrier that pro-
vides interstate telecommunications services shall contribute, on
an equitable and nondiscriminatory basis, to the specific, predicta-
ble, and sufficient mechanisms established by the Commission to
preserve and advance universal service.” Id. § 254(d). Candidly, I

have no idea what that means.

As a matter of first principles—as in real life—such empty,
mealymouthed shibboleths provide no meaningful constraint; to
the contrary, they confer front-line law- and policymaking power
on unelected, unaccountable agency bureaucrats. See Gary Law-
son, Delegation and Original Meaning, 88 Va. L. Rev. 327, 369 (2002)
(suggesting that a statute that allows a “ratemaking agency” to

“choose its own standard for the rate base” would be “invalid[]").3

3 I'm aware of Founding-era evidence indicating that agency boards some-
times set real-estate valuations that served as the baselines for the imposition
of taxes. But I see that as a fact-finding exercise appropriate to Executive
Branch determination, not as the articulation of any generally applicable pol-
icy. Cf. Nicholas Parrillo, A Critical Assessment of the Originalist Case Against Ad-
ministrative Regulatory Power: New Evidence from the Federal Tax on Private Real
Estate in the 1790s, 130 Yale L.J. 1288, 1313 & n.102 (2021) (presenting “skep-
tics’™ argument that setting valuations is a fact-finding exercise). In the cited
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But—and herein lies the problem—I don’t think I can say
that the so-called “principles” that § 254 articulates are any less “in-
telligible” than those that the Supreme Court has explicitly sanc-
tioned as sufficiently clear to forestall a non-delegation challenge.
See Gundy, 139 S. Ct. at 2123 (2019) (“[W]e have held, time and
again, that a statutory delegation is constitutional as long as Con-
gress ‘lay[s] down by legislative act an intelligible principle to which
the person or body authorized to [exercise the delegated authority]
is directed to conform.” (quoting J.W. Hampton, Jr., & Co. v. United
States, 276 U.S. 394, 409 (1928)). To take just one example, the
Court has upheld a statute directing the FCC to act in the “public
interest, convenience, or necessity” on the ground that it wasn’t “so
indefinite as to confer an unlimited power” and didn’t leave the
agency wholly “at large in performing this duty.” National Broad.
Co. v. United States, 319 U.S. 190, 216 (1943); see also, e.g., Whitman v.
American Trucking Ass’ns, 531 U.S. 457, 475-76 (2001) (“requisite”
“to protect the public health™); Yakus v. United States, 321 U.S. 414,
421,427 (1944) (“so far as practicable,” “fair and equitable™). In light
of the decidedly “not demanding” standards that the Court has tol-
erated to date, Gundy, 139 S. Ct. at 2129, I think the majority here
is correct to conclude that, under existing precedent, § 254 proba-

bly passes constitutional muster.

To be clear, I'm not at all “convinced that the intelligible

principle doctrine serves to prevent all cessions of legislative

example, Congress set the tax rates via statute; the assessors merely deter-
mined the taxed property’s value. Seeid. at 2020-21.
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power.” Whitman, 531 US. at 487 (Thomas, J., concurring). But
taking the intelligible-principle standard as I find it, I feel con-
strained to conclude that § 254 satisfies it.

III

Petitioners separately raise a “private nondelegation” chal-
lenge. See Br. of Petrs. at 64-70; Reply Br. of Petrs. at 43—49. TI'll
have to say, though, that it’s hard to discern precisely what they
mean by that. Clearly, they object to USAC'’s participation in the
universal-service program. What’s less clear to me is on exactly
what ground. As I understand their position, petitioners contend
that USAC—the private entity that the FCC has tapped to help it
run the program—is impermissibly exercising legislative power.
Thus, for instance, petitioners conclude their brief by arguing that
USAC'’s involvement “violates the private nondelegation doctrine,
contrary to Article I of the U.S. Constitution.” Br. of Petrs. at 70 (em-
phasis added); see also id. at 64 (“But that is exactly what has hap-
pened here—Tw]hat [iJs essentially a legislative determination’ is
now ‘made not by Congress or even by the Executive Branch but

by a private group.” (emphasis added) (alterations in original).

To the extent that’s the gist of petitioners’ private-delegation
challenge, I disagree with it. I don’t think that USAC is exercising
legislative power. So far as I can tell, the majority is right that the
FCC establishes the formulas from which USAC derives the contri-
bution rate. See Maj. Op. at 3; 47 C.ER. §§ 54.303, 54.901, 54.1301.
Accordingly, to the extent that rate-setting is a legislative func-
tion—and I think it is, see supra at 3—5—it’s the FCC that’s exercising
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legislative power. As I've said, as a first-principles matter, I think
that the agency is violating the Constitution in doing so. See supra
at 3—7. But if under existing precedent I'm stuck with the fiction
that the FCC isn’t acting legislatively when it sets the rates, then I
think it follows a fortiori that USAC isn’t doing so either. Cf. 47
C.ER. § 54.702(c) (“"TUSAC] may not make policy . .. .").

Even so, it might yet be the case that USAC is operating ultra
vires—for either of at least two reasons. Because petitioners ha-
ven't teed up either objection, I offer only a few preliminary obser-

vations.
A

First, it may be that USAC is operating in contravention of
the governing statute, 47 U.S.C. § 254, which conspicuously never
even mentions USAC, let alone authorizes its involvement in the
universal-service program. As already explained, the statute
charges the FCC with establishing “mechanisms” to “preserve and
advance universal service” such that “[e]very telecommunications
carrier” will “contribute” to the program. 47 US.C. § 254(d). But
it says nary a word about USAC. That alone seems a pretty good
reason to think that USAC shouldn’t be exercising governmental
power. Cf Carterv. Carter Coal Co., 298 U.S. 238, 311 (1936) (deem-
ing delegation of governmental power to a private entity “obnox-

ious” even where Congress had explicitly authorized it).# For

4 At oral argument, the FCC asserted that § 254(j) contains what is, in effect, a
veiled acknowledgement of USAC’s role. See Oral Arg. at 23:08-24:25. I'm
not convinced. All subsection (j) says is that “[n]Jothing in this section shall
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whatever reason, though, petitioners haven’t framed their chal-

lenge in statutory terms, so I won’t pursue the matter further.’

affect the contribution, distribution, or administration of the Lifeline Assis-
tance Program . ...” 47 U.S.C. § 254(j). That program was originally run by
the National Exchange Carrier Association, another private organization that
preceded USAC. See Allnet Comm. Serv., Inc. v. National Exch. Carrier Ass’n, Inc.,
965 F.2d 1118, 1119 (D.C. Cir. 1992) (observing that NECA collected access
charges for the Lifeline Assistance Program). Conspicuously, though, § 254(j)
never mentions NECA, much less sanctions a private entity’s involvement in
the program’s administration. I think it strains credulity to read subsection (j)
as authorizing USAC'’s participation in the universal-service scheme.

5 I realize that some of my colleagues have found the lack of statutory author-
ization relevant to the question whether a private-delegation arrangement vi-
olates the Constitution. See Texas v. Rettig, 993 F.3d 408, 413—15 (5th Cir. 2021)
(Ho, J., dissenting from denial of rehearing en banc). To be sure, when the
operative statute requires an agency to act, as ours does, see 47 U.S.C. § 254(d),
and yet doesn’t authorize further subdelegation to a private entity, that subdel-
egation violates the statute. See, e.g., U.S. Telecom Ass'n v. FCC, 359 E3d 554,
565—66 (D.C. Cir. 2004). I'm less convinced, though, that congressional au-
thorization (or the lack thereof) has any real bearing on the constitutional ques-
tion, if only because we generally don’t take Congress’s word for whether a
scheme is constitutional. For the same essential reason, I think that Sierra Club
v. Lynn, 502 F.2d 43, 59 (5th Cir. 1974), is largely inapposite—to the constitu-
tional question, I mean. That case merely holds, as a statutory matter, that
when a provision says that the “applicable federal agency must bear the re-
sponsibility for the ultimate work product,” the agency “must independently
perform its reviewing, analytical and judgmental functions and participate ac-
tively and significantly in the preparation and drafting process.” Id. (internal
quotation omitted). I don’t think it bears on the constitutionality of the
agency’s subdelegation to a private party.
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B

Second, and separately, even if USAC isn’t impermissibly ex-
ercising legislative power, its involvement in the universal-service
program may yet violate the Constitution. “[BJound to apply [the]
‘intelligible principle” test,” and thus to conclude that there’s been
no unlawful delegation of legislative power, Association of Am. R.Rs.,
575 U.S. at 90 (Thomas, J., concurring), I'm left to ask two follow-
on questions, neither of which the parties here have squarely teed
up: Is USAC exercising executive power, and if so, is it “constitu-

tionally eligible” to do so? Id.

The answer to the first of those two follow-ons is clear. The
majority opinion accurately describes USAC’s role in the universal-
service program: “The FCC depends on [USAC], a private entity,
to carry out Congress’s instruction[s].” Maj. Op. at 3; see also id. at
14 (referring to “USAC’s role in carrying out the universal service
fund”). And that description perfectly describes the “executive”
function. The term “execute” has long meant—and means to-
day—"to carry out or into complete effect.” Webster’s New Interna-
tional Dictionary (2d ed. 1944); accord Noah Webster, An American
Dictionary of the English Language (1828) (“to carry into complete
effect”); 1 Samuel Johnson, Dictionary of the English Language (6th
ed. 1785) (“[t]Jo put in act; to do what is planned or determined”).
So yes, it seems obvious to me that in collecting de facto taxes and

distributing benefits USAC is exercising “executive” power.
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The critical question, then, is whether the Constitution per-
mits it to do so.6 Let’s start with what we know for sure. First,
“[ulnder our Constitution, the ‘executive Power—all of it—is

‘vested in a President,” who must ‘take care that the Laws be

6So far as I can tell, none of the pertinent Supreme Court decisions have tack-
led the question whether a private party was impermissibly exercising execu-
tive power; rather, all have addressed the allegedly unlawful exercise of legisla-
tive authority. In 1936, the Court in Carter Coal invalidated a statute that au-
thorized a group of private business owners to set maximum work hours. 298
US. at 311. In so doing, the Court called the scheme “legislative delegation in
its most obnoxious form.” Id. (emphasis added). Several years later, after the
infamous “switch in time” the Court twice upheld statutes that conferred au-
thority on private entities against challenges that they “involve[d] any delega-
tion of legislative authority.” Currin v. Wallace, 306 U.S. 1, 15 (1939) (emphasis
added); accord Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 398 (1940)
(“Nor has Congress delegated its legislative authority to the industry. . . . Since
law-making is not entrusted to the industry, this statutory scheme is unques-
tionably valid.” (emphasis added)).

Our sister circuits’ decisions have likewise focused on the question
whether private entities were unconstitutionally exercising legislative (rather
than executive) authority. See, e.g., Frame v. United States, 885 F.2d 1119, 1128—
29 (3d Cir. 1989) (observing that because “no law-making authority ha[d] been
entrusted to” the private entity, the statute in question did “not constitute an
unlawful delegation of legislative authority™); National Horsemen’s Benevolent
& Protective Ass’n v. Black, 53 F.4th 869, 880-83 (5th Cir. 2022) (criticizing a
scheme that gave “rulemaking power” to a private entity); cf. Pittston Co. v.
United States, 368 F.3d 385, 397 (4th Cir. 2004) (stating, without citation, that
“the mere ability to receive governmental monies is clearly ministerial”).
Only the Sixth Circuit in Oklahoma v. United States acknowledged the “[dJiffi-
cult and fundamental questions” that may “arise when private entities enforce
federal law.” 62 F.4th 221, 233 (6th Cir. 2023) (internal quotation omitted).
Notably, though, because the parties there (like those here) hadn’t “engaged
with this feature of the Act,” the court declined to do so. Id.
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faithfully executed.”” Seila Law LLC v. Consumer Fin. Prot. Bureau,
140 S. Ct. 2183, 2191 (2020) (quoting U.S. Const. art. II, § 1, cls. 1;
id. § 3); see also id. at 2197 (“The entire ‘executive Power’ belongs to
the President alone.”). Second, “[b]ecause no single person could
tulfill that responsibility alone, the Framers expected that the Pres-
ident would rely on subordinate officers for assistance”—provided,
at least, that he maintains sufficient supervisory authority over
them. Id. at 2191; see also, e.g, Saikrishna Prakash, The Essential
Meaning of Executive Power, 2003 U.IIl. L. Rev. 701, 795 (2003); Tara
Leigh Grove, Standing as an Article II Nondelegation Doctrine, 11 ]J.
Const. L. 781, 790 (2009).

Beyond that, things get hazier. In particular, the question
whether (and to what extent) a private party or entity may share in
the Executive Branch’s implementation of federal policy is, to use
a buzzphrase du jour, undertheorized. There is, I think it’s fair to

say, evidence pointing in both directions.

On the one hand, the Constitution’s text and structure indi-
cate—admittedly without saying so explicitly—that private parties
may not be tasked with exercising governmental power of any sort.
Justice Thomas has explained the point well: “Although no provi-
sion of the Constitution expressly forbids private entities from ex-
ercising government authority,” the “so-called “private nondelega-

tion doctrine” flows logically from the three Vesting Clauses™:

Because a private entity is neither Congress, nor the
President or one of his agents, nor the Supreme
Court or an inferior court established by Congress,
the Vesting Clauses would categorically preclude it



USCA11 Case: 22-13315 Document: 78-1 Date Filed: 12/14/2023 Page: 34 of 42

22-13315  Newsom, J., Concurring in the Judgment 15

from exercising the legislative, executive, or judicial
powers of the Federal Government. In short, the
“private nondelegation doctrine” is merely one appli-
cation of the provisions of the Constitution that for-
bid Congress to allocate power to an ineligible entity,
whether governmental or private.

Association of Am. R.Rs., 575 U.S. at 87-88 (Thomas, J., concurring);
see also Gundy, 139 S. Ct. at 2133 (Gorsuch, J., joined by Roberts,
CJ., and Thomas, J., dissenting) (emphasizing that the three paral-
lel Vesting Clauses lodge “the authority to exercise different aspects
of the people’s sovereign power in distinct entities”). Put simply,
“when it comes to private entities” exercising governmental power,
“there is not even a fig leaf of constitutional justification.” Associa-
tion of Am. R.Rs., 575 U.S. at 62 (Alito, J., concurring).

And to be clear, it’s not all form and structure. Delegation
of government power to private entities also raises practical and
fairness concerns. As the Supreme Court said almost a century
ago, delegation of official power to a private party is “delegation in
its most obnoxious form; for it is not even delegation to an official
or an official body, presumptively disinterested, but to private per-
sons whose interests may be and often are adverse to the interests
of others in the same business.” Carter Coal, 298 U.S. at 311. Em-
phasizing the Court’s rationale there, at least two commentators
have described Carter Coal as turning, fundamentally, on the due-
process concerns that attend allowing one private, self-interested
party to harness the coercive power of the state to regulate others.
See Eugene Volokh, New Private-Regulation Skepticism: Due Process,
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Non-Delegation, and Antitrust Challenges, 37 Harv. J. L. & Pub. Pol’y,
932, 98081 (2014); see also Alexander Volokh, The Myth of the Fed-
eral Private Nondelegation Doctrine, 99 Notre Dame L. Rev. 203, 257
(2023)

All of this squares with what I've said before about the pro-
spect of private parties exercising executive power, in particular—
namely, that they can’t. Thatis so, I've said, for both “formal, struc-
tural reasons—in particular, Article II's explicit vesting of federal
‘executive Power’ in the President”—and “instrumental ones”—
specifically, the risks inherent in giving enforcement power to those
not “subject to political and legal constraints.” Laufer v. Arpan LLC,
29 E4th 1268, 1294-95 (11th Cir. 2022) (Newsom, J., concurring),
vacated, 77 F.4th 1366, 2023 (11th Cir. 2023); accord Sierra v. City of
Hallandale Beach, 996 F.3d 1110, 1133 (11th Cir. 2021) (Newsom, J.,
concurring) (“From [Article IT's] explicit vesting, it follows that the

‘executive Power’ can’t be exercised by private parties.”).

Now, in the interest of completeness, I should acknowledge
some historical counterevidence—areas and instances in which pri-
vate parties and entities seemingly have been allowed to exercise
what would certainly seem to be executive authority. One obvious
example: The Constitution itself contemplates that private individ-
uals—in essence, mercenaries—might play a role in international
law enforcement. See U.S. Const. art. 1 § 8, cl. 11 (allowing Con-
gress to “grant Letters of Marque and Reprisal”). There’s also a
fairly long history in this country of private entities managing pris-
ons. See, e.g, Gillian Metzger, Privatization as Delegation, 103
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Colum. L. Rev. 1367, 1392-93 (2003) (noting that “[e]xtensive pri-
vatization characterized incarceration in the nineteenth century,”
waned during the early twentieth century, and has since come back
into vogue). The nation’s early years saw private parties bringing
criminal prosecutions—a practice that, needless to say, has died
out—and qui tam actions—a practice that has persisted. See, e.g.,
Zachary Price, Enforcement Discretion and Executive Duty, 67 Vand.
L. Rev. 671, 720-22 (2014); but see United States ex rel. Polansky v. Ex-
ecutive Health Res., Inc., 599 U.S. 419, 449 (Thomas, J., dissenting)
(“There are substantial arguments that the qui tam device is incon-
sistent with ArticleII....”). And most recently, the Supreme Court
recognized that “[f]or as long as the eminent domain power has
been exercised by the United States, it has also been delegated to
private parties.” PennEast Pipeline Co., LLC v. New Jersey, 141 S. Ct.
2244, 2255 (2021).

Asbest I can tell, the history of private-party involvement in
tax collection—a role roughly analogous to one that USAC seems
to play in § 254’s universal-service scheme—is mixed. In the
Founding era, private parties seem not to have been involved. The
First Congress created the Treasury Department in 1789 to, among
other things, collect federal taxes, and it has been doing so ever
since.  See U.S. Dep’t of the Treasury, History Overview,
https:/ /home.treasury.gov/about/history/history-overview (last
visited Sept. 22, 2023) (listing “collecting income and excise taxes”
as one of the Treasury’s “activities,” “formally established as an ex-
ecutive department by the First Session of Congress in 1789”); Pra-

kash, Essential Meaning, at 747 (citing Montesquieu for the
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proposition that tax collection is a quintessential government task);
see also, e.g., Act of July 11, 1798, ch. 71, §§ 1-16, 1 Stat. 591, 591-94
(repealed) (setting compensation for tax collectors during the Fifth
Congress); id., ch. 70, §§ 2-9, 28-30, 1 Stat. 580, 583, 590-91 (1798)
(setting compensation and requiring oaths for federal real-estate as-
sessors); Act of July 14, 1798, ch. 75, § 2, 1 Stat. 597, 598 (1798)
(“That the said tax shall be collected by the supervisors, inspectors,
and collectors of the internal revenues of the United States . . . .”);
Act of Mar. 3, 1804, ch. 20, §§ 1-7, 2 Stat. 262, 262—64 (1804) (using
tax collectors for the direct tax); Oliver Wolcott, Compensation of
Officers of the Revenue (Apr. 17, 1798), in 1 American State Papers,
Finance 576, 576-79 (1832) (encouraging Congress to accept a pro-
posed “augmentation of compensation” for tax collectors to “pre-

vent the greatest embarrassments”).

For a brief period in the 1870s, and again more recently, the
federal government experimented with privatized tax collection.
The 19th-century effort failed spectacularly—and very publicly—
and was scrapped after just two years. See, e.g., H.R. Rep. No. 559
at 9 (1874) (“The committee are of [the] opinion that any system of
farming the collection of any portion of the revenues of the Gov-
ernment is fundamentally wrong; that no necessity for such laws
exist[s], for the reason that the Secretary of the Treasury and the
head of the Internal-Revenue Bureau are fully empowered by law
to make all collections of taxes ....”); 2 Cong. Rec. 2121 (1874)
(statement of Sen. Hale) (“[I]n [this law’s] inception it was, in my
view, wholly, radically, violently, wickedly wrong.”); The President

and the Sanborn Business, N.Y. Times, May 5, 1874 (describing one



USCA11 Case: 22-13315 Document: 78-1 Date Filed: 12/14/2023 Page: 38 of 42

22-13315  Newsom, J., Concurring in the Judgment 19

of the private tax collectors as a “superlative rogue who has swin-
dled the Government from one month’s end to another with amaz-
ing impunity”). The more modern experiment began about 20
years ago and remains ongoing. IRS, Private Debt Collection (July 5,
2023), https://www.irs.gov/businesses/small-businesses-self-em-
ployed/private-debt-collection; Emily Rockwood, Privatizing Tax
Collection: A Case Study in the Outsourcing Debate, 36 Pub. Cont. L ].
423, 427 (2007).

Candidly, I'm not quite sure what to make of all this—the
textual, structural, and historical indicators seem to point in differ-
ent (or multiple) directions. But of this much I'm confident: To
the extent that delegation of executive power to a private entity
outside the government is permissible at all, it is permissible only if
that entity “is adequately subject to Presidential control.” Assoc. of
Am. R.Rs., 575 U.S. at 91 (Thomas, ]., concurring). So if I'm right
that USAC is exercising executive power, see supra at 12, then the
question becomes, at the very least, whether USAC is subject to
the sort of control that Article II demands. See generally Alexander
Volokh, supra, at 248, 254.

That, to my mind, is far from clear. To be sure, USAC op-
erates under some supervision. For example, it has to file annual
reports detailing its activities. See 47 C.F.R. 54.702(g). The FCC
retains the formal authority to reject USAC determinations, and a
party wishing to challenge one of those determinations is entitled
to a hearing before the agency. See id. §§ 54.709(a)(3); 54.719;
54.722. Critically, though, with respect to the proposed universal-
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service “contribution factor,” in particular—the primary and most
direct way that USAC executes congressional directives—the FCC
needn’t (and overwhelmingly doesn’t) do anything at all. See supra
2-3. Unless and until the agency steps in to affirmatively counter-
mand USAC’s proposed exaction within 14 days, it goes into effect
by sheer force of inertia. Id. Accordingly, while the FCC maintains
a patina of control over USAC’s most important function, the fact
that agency approval can be entirely passive—and in fact, is effec-
tively presumed—calls into question how meaningful its control

really is.

In any event, the key isn’t the degree of the FCC’s control,
but the President’s. And in that connection, the Supreme Court’s
decisions “treat appointment and removal powers as the primary
devices of executive control.” Assoc. of Am. R.Rs., 575 U.S. at 91
(Thomas, J., concurring) (citing Free Enter. Fund v. Public Co. Ac-
counting Oversight Board, 561 U.S. 477, 492 (2010)). The removal
issues vis-a-vis USAC, it seems to me, are doubly fraught. First, the
only word regarding USAC’s removal comes from its own bylaws,
which authorize the entity’s board to remove one of its members
by a majority vote and with the approval of the FCC’s chairman.
See By-Laws of Univ. Serv. Admin. Co., art. 2 §7
https:/ / www.usac.org/ wp-content/uploads/about/docu-
ments/leadership/usacbylaws.pdf. So far as the bylaws are con-
cerned, then, USAC is essentially in charge of its own continuance
in office. Second, and to compound matters, because the FCC is
an independent agency, whose commissioners may be removed

only for cause, see Free Enter. Fund v. Pub. Co. Acct. Oversight Bd., 537



USCA11 Case: 22-13315 Document: 78-1 Date Filed: 12/14/2023  Page: 40 of 42

22-13315  Newsom, J., Concurring in the Judgment 21

E.3d 667, 695-96 (D.C. Cir. 2008) (Kavanaugh, J., dissenting), aff’'d
in part, rev’d in part and remanded, 561 U.S. 477 (2010), USAC’s board
members enjoy something akin to the double-for-cause-removal
protection that the Supreme Court has recently held to be uncon-
stitutional. See Seila Law, 140 S. Ct. at 2197; Free Enter. Fund, 561
U.S. 477 at 484 (2010). And, it seems to me, the removal-and con-
trol-related considerations that attend delegation of executive
power to a private entity are at least as acute as—if not demonstra-
bly more acute than—those that attend delegation to an adminis-
trative agency. Delegation to a private entity breaks the ordinary
chain of accountability that our “carefully calibrated” system of
government is designed to uphold. Seila Law, 140 S. Ct. at 2203.7

*x kX

Because petitioners didn’t squarely present either a statutory
or an executive-delegation challenge, I won’t go any further. Suf-

fice it to say, though, that nondelegation issues do not necessarily

71 suppose the FCC (although not the President) retains some modicum of
authority over the appointment of USAC’s directors. See 47 C.F.R. § 54.703.
Even there, though, the agency’s oversight is minimal and is filtered through
private groups’ preferences: The FCC Chairman’s initial selection comes from
the “nominations submitted by industry and non-industry groups”; he can
make his own selection in the event they can’t “reach consensus on a nominee
or fail[] to submit a nomination.” Id. § 54.703(c)(3). USAC’s Chief Executive
Officer is selected in much the same way: first, the board forwards names for
the FCC Chairman’s review; then, if no consensus is reached, the Chairman
makes the selection. Id. § 54.704(b).



USCA11 Case: 22-13315 Document: 78-1 Date Filed: 12/14/2023 Page: 41 of 42

22 Newsom, J., Concurring in the Judgment =~ 22-13315

end with Article I. Article II provides important limits, as well,

however uncertain under current doctrine.
111

Bound by precedent and the parties’ framing of the issues, I
concur in the majority’s judgment. But this case illuminates deeper
problems in nondelegation precedent. After all, “[l]iberty requires
accountability.” Ass’n of Am. R.Rs., 575 U.S. at 57 (Alito, J., concur-
ring). But with each successive delegation—from Congress to
agencies, and then from agencies to private parties—we drift fur-
ther and further from the locus of democratic accountability. The
Constitution imposes important limits on how the government
goes about doing its job. Ifit can’t do everything it wants to do—
such thatit has to outsource responsibilities to private parties—that
may indicate it’s trying to do too much.
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LAGOA, Circuit Judge, concurring:

I concur in the majority opinion. But I share much of the
same concerns expressed by Judge Newsom in his concurring opin-
ion about how the current nondelegation doctrine, which requires
courts to look to “whether Congress has supplied an intelligible
principle to guide the delegee’s use of discretion,” Gundy v. United
States, 139 S. Ct. 2116, 2123 (2019) (plurality opinion), has strayed
from constitutional first principles, see Newsom Conc. at 3-9; see
also Gundy, 139 S. Ct. at 2133-42 (Gorsuch, J., joined by Roberts,
CJ., and Thomas, J., dissenting). However, we are bound to apply
the intelligible principle test as set forth by Supreme Court prece-
dent. And given how both the Supreme Court and this Court have
applied the intelligible principle test in rejecting nondelegation
challenges to other statutes, see, e.g., Nat’l Broad. Co. v. United States,
319 U.S. 190 (1943); Yakus v. United States, 321 U.S. 414 (1944); Am.
Power ¢ Light Co. v. SEC, 329 U.S. 90 (1946); Lichter v. United States,
334 U.S. 742 (1948); Whitman v. Am. Trucking Ass’ns, 531 U.S. 457
(2001); United States v. Brown, 364 F.3d 1266 (11th Cir. 2004), I be-
lieve that those cases require us to find that 47 U.S.C. § 254’s statu-
tory language likewise satisfies the intelligible principle test, as the

majority opinion concludes.

With this understanding, I concur.
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Before RiCHMAN, Chief Judge, and JONES, SMITH, STEWART,
ELrROD, SOUTHWICK, HAYNES, GRAVES, HIGGINSON, WILLETT,
Ho, DuNcAN, ENGELHARDT, OLDHAM, WILSON, and DouUGLAS,
Circuit Judges.”

ANDREW S. OLDHAM, Circust Judge, joined by JONES, SMITH, ELROD,
WILLETT, HO, DUNCAN, ENGELHARDT, and WILSON, Crrcuit Judges:

In the Telecommunications Act of 1996, Congress delegated its taxing
power to the Federal Communications Commission. FCC then subdelegated
the taxing power to a private corporation. That private corporation, in turn,
relied on for-profit telecommunications companies to determine how much
American citizens would be forced to pay for the “universal service” tax that
appears on cell phone bills across the Nation. We hold this misbegotten tax
violates Article I, § 1 of the Constitution.

L
A.

Congress has long “pursued a policy of providing ‘universal’
[telecommunications] service to all residents and businesses in the United
States.” Ronald J. Krotoszynski, Jr., Reconsidering the Nondelegation Doctrine:
Universal Service, the Power to Tax, and the Ratification Doctrine, 80 IND. L.J.
239, 279 (2005). For half a century Congress pursued this policy through a
complicated cross-subsidy regime. Back when the old AT&T was a regulated
monopoly, Congress allowed it to charge supra-competitive rates to urban
customers in exchange for requiring it to provide services it might not
otherwise provide to high-cost rural customers. But “[f]or obvious reasons,

this system of implicit subsidies can work well only under regulated

" JUDGE RAMIREZ joined the court after this case was submitted and did not
participate in the decision.
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conditions. In a competitive environment, a carrier that tries to subsidize
below-cost rates to rural customers with above-cost rates to urban customers
is vulnerable to a competitor that offers at-cost rates to urban customers.”
Tex. Off. of Pub. Util. Couns. v. FCC (“TOPUC I’), 183 F.3d 393, 406 (5th
Cir. 1999). So when Congress deregulated AT&T and other
telecommunications companies, it had to abandon the old way of pursuing

universal service.

Congress’s new way is 47 U.S.C. § 254. Section 254 authorizes FCC
to establish “specific, predictable, and sufficient . . . mechanisms to preserve
and advance universal service.” Id. § 254(b)(5). Pursuant to this grant of
authority, FCC levies “contributions” to a Universal Service Fund
(“USF”) from telecommunications carriers, /d. § 254(b)(4), and it
distributes the monies raised to people, entities, and projects to expand and
advance telecommunications services. FCC regulations expressly permit
carriers to pass these “contributions” through to their customers, see 47
C.F.R. § 54.712(a), and the overwhelming majority of carriers do so, see FCC,
FCC 22-67, Report on the Future of the Universal Service Fund 10084-85 ,
(Aug. 15,2022) (“Report to Congress™).

Notably, Congress declined to define “universal service” itself.
Instead, it delegated to FCC the responsibility to periodically “establish” the
concept of “universal service” by ‘“taking into account advances in
telecommunications and information technologies and services.” 47 U.S.C.
§ 254(c)(1). In making this determination, Congress directed FCC to:

consider the extent to which such telecommunications

services—

(A) are essential to education, public health, or public
safety;
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(B) have, through the operation of market choices by
customers, been subscribed to by a substantial majority
of residential customers;

(C) are being deployed in public telecommunications
networks by telecommunications carriers; and

(D) are consistent with the public interest, convenience,
and necessity.

I4. § 254(c)(1).

Section 254(b) also suggests principles for FCC to “base policies for
the preservation and advancement of universal service.”
Telecommunications services “should” be ‘“available at just, reasonable,
and affordable rates”; accessible “in all regions of the Nation”; and available
to “low-income consumers and those in rural, insular, and high cost areas”
at rates “reasonably comparable to rates charged for similar services in urban
areas.” Id. § 254(b)(1)-(3). FCC also may develop “such other [universal
service principles it] determine[s] are necessary and appropriate for the
protection of the public interest, convenience, and necessity and are
consistent with this chapter.” 1d. § 254(b)(7).

Section 254 further provides that “[e]lementary and secondary
schools and classrooms, health care providers, and libraries should have
access to advanced telecommunications services.” Id. § 254(b)(6).
Accordingly, “telecommunications carrier[s] shall, upon receiving a bona
fide request, provide telecommunications services which are necessary for
the provision of health care services in a State . . . to any public or nonprofit
health care provider that serves persons who reside in rural areas in that State
at rates that are reasonably comparable to rates charged for similar services
in urban areas in that State.” Id. § 254(h)(1)(A). And “telecommunications
carriers . . . shall, upon a bona fide request for any of its services that are
within the [FCC’s] definition of universal service . . . , provide such services

to elementary schools, secondary schools, and libraries for educational
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purposes at rates less than the amounts charged for similar services to other
parties.” Id. § 254(h)(1)(B). FCC then reimburses telecommunications

providers for the costs of providing this subsidized service. Id.
§ 254(h)(1)(A), (B)(1)-(ii)-
B.

Presently, USF supports telecommunications projects through four
major programs: the High-Cost Program (see 47 C.F.R. §§ 54.302-54.322),
the Lifeline Program (see 7d. §§ 54.400-54.423), the E-rate Program (see 7d.
§§ 54.500-54.523), and the Rural Health Care Program (see id. §§ 54.600-
54.633).

Each program has a laudable objective. The High-Cost Program
subsidizes the provision of voice and internet services in rural communities.
The Lifeline Program subsidizes the provision of phone service to low-
income consumers. The E-Rate Program subsidizes the provision of
broadband connectivity and Wi-Fi to schools and libraries. And the Rural
Health Care Program subsidizes the provision of telecommunications

services to rural healthcare providers.

FCC regulations establish the services supported by each of these
programs and the eligibility criteria applicants must satisfy to obtain
assistance. But FCC does not administer all these universal service programs
itself. Instead, it relies on a private company called the Universal Service
Administrative Company (“USAC?”). USAC is managed by representatives
from “interest groups affected by and interested in universal service
programs” who are “nominated by their respective interest groups.” See
Leadership, UNIVERSAL SERV. ADMIN. Co.,
https://perma.cc/9W92G4Z9 (last accessed Sept. 11, 2023); see also 47
C.F.R. § 54.703(b) (providing for the composition of USAC’s board of
directors). FCC has charged USAC with myriad tasks: “billing contributors,
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collecting contributions to the universal service support mechanisms, and

disbursing universal service support funds.” 47 C.F.R. § 54.702(b).

Most prominently, though, USAC is responsible for deciding the
quarterly USF contribution amount—a projection of the dollar value of
demand for universal support programs and the costs of administering them.
See id. § 54.709(a)(3). The contribution amount dictates the size of the
universal service contributions levied on telecommunications carriers and, in
turn, American telecommunications consumers. To set the contribution
amount, USAC relies on “information from universal service program
participants” to “estimate[] how much money will be needed each quarter
to provide universal service support.” See Universal Service, UNIVERSAL
SERV. ADMIN. Co., https://perma.cc/B5NN-AVF8 (last accessed Oct.
10, 2023). In other words, the contribution amount ultimately derives from
the wuniversal service demand projections of private, for-profit
telecommunications carriers, all of whom have “have financial incentives”
to increase the size of universal service programs. U.S. Gov’T
AccouNTABILITY OFF., GAO-17-538, ADDITIONAL ACTION
NEEDED TO ADDRESS SIGNIFICANT RiIsks IN FCC’s LIFELINE
PROGRAM 1 (2017), https://perma.cc/K5J9-L89K (“FCC’s Lifeline

Program”).

FCC then uses USAC’s contribution amount to impose a tax on
America’s telecommunications carriers. (FCC calls this tax the USF
“contribution factor”; but we call it what it is—the “USF Tax.”) The USF
Tax is the percentage of end-user telecommunications revenues each carrier
must contribute to USF in a particular quarter. As a practical matter, USAC
sets the USF Tax—subject only to FCC’s rubber stamp. True, FCC
“reserves the right to set projections of demand and administrative expenses
at amounts that [it] determines will serve the public interest.” See 47 C.F.R.
§ 54.709(a)(3). But FCC never made a substantive revision to USAC’s
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proposed contribution amount prior to this litigation,! and it does not even
have a documented process for checking USAC’s work. Instead, FCC has
provided that if it “take[s] no action within fourteen (14) days of the date of
release of the public notice announcing [USAC’s] projections of demand and
administrative expenses, the projections of demand and administrative
expenses . . . shall be deemed approved by the Commission.” See ibid.
(emphasis added). So FCC has delegated to USAC responsibility —de facto if
not de jure—for imposing the USF Tax.

C.

In 1995, the USF Tax was $1.37 billion. JA62. But by the end of 2021,
USAC ballooned the USF to over $9 billion. See UNIVERSAL SERV.
ADMIN. Co., 2021 ANNUAL REPORT 20 (2023)
https://perma.cc/9CPT-H5LM. The proposed USF Tax at issue in this case
is 25.2%, up from just over 5% in 2000. See FCC, DA 00-517, PROPOSED
SECOND QUARTER 2000 UNIVERSAL SERVICE CONTRIBUTION
FacTtor (Mar. 7, 2000), https://perma.cc/4BSK-6QZR. Recent USF
Taxes have been set as high as 34.5%. See FCC, DA 23-843, PROPOSED
FOURTH QUARTER 2023 UNIVERSAL SERVICE CONTRIBUTION
FACTOR (Sep. 13, 2023), https://perma.cc/Y2QW-6HBD.

Many of the billions injected into the USF have undoubtedly been
deployed to support the important goal of universal service. But waste and
fraud have also contributed to the USF’s astronomical growth. For example,
in 2004, FCC’s Inspector General affirmed that schools view the E-Rate

Program as “a big candy jar” of “free money.” Sam Dillon, School Internet

! FCC claims it has made three alterations to USF projections. But one of those
was a ministerial change of the rate from .09044 to .091 because some carriers’ computers
could not handle five decimal places. And the other two were not even initiated by FCC.
See Petrs’ EB Br. 63.
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Program Lacks Oversight, Investigator Says, N.Y. TIMES (June 18, 2004),
https://perma.cc/9PZY-ED3K. The Inspector General’s primary concern
was FCC’s heavy and longstanding reliance on self-certified eligibility
determinations in the E-rate Program. See U.S. Gov’rt
AccoUNTABILITY OFF., GAO-20-606, FCC SHOULD TAKE ACTION
TO BETTER MANAGE PERSISTENT FRAUD RISKS IN THE SCHOOLS
AND LIBRARIES PROGRAMI18 (Sep. 2020), https://perma.cc/5EK4-
Q8V8 (“FCC’s E-rate Program”). A 2008 GAO report demonstrated that,
in a single year, USAC made almost a billion dollars of High-Cost Program
payments that “should not have been made, or were not made, in the correct
amount, when viewed from the perspective of applicable Federal
Communications Commission rules, orders and interpretative opinions.”
OFF. OF THE INSPECTOR GEN., FCC, THE HiGH COST PROGRAM
2 (Nov. 26, 2008), https://perma.cc/WJG3-6PJ6 (“The High-Cost
Program”). In 2013, one Congressman noted:

The [Lifeline] fund [] increased 266 percent [between 2008
and 2013], . . . all while the cost of phone service [went] down.
Despite the limit of one subsidized subscriber per household,
published reports suggest some subscribers have eight or more
phones with subsidized service, with one woman saying that to
get one “she just goes across the street and gets it.” One man
has claimed to have a bag full of 20 phones on the program that
he sells “for about 10, 15, 20 bucks” each.

The Lifeline Fund: Money Well Spent?: Hearing Before the H. Subcomm. on
Commc’n & Tech., H. Comm. On Energy & Comm., 113th Cong. 2 (2013)
(opening statement of Chairman Greg Walden),
https://perma.cc/4ADAWUERW. And in 2018, FCC’s managing director
reported a GAO audit that uncovered gross improper payments of $336.39
million in the Lifeline Program alone. See Letter from Mark Stephens,

Managing Director, FCC, to Ron Johnson, Chairman, S. Comm. On
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Homeland Sec. & Gov’t Affs. (Aug. 27, 2019), https://perma.cc/VNQ6-
N3WB. While earth’s only two certainties are death and taxes, the USF Tax
manages to cheat the grave: It is well-documented that FCC disburses USF
money to dead people. See FCC’s LIFELINE PROGRAM, supra, at 43.

USAC’s role in perpetuating USF waste is equally well known. In
2010, GAO concluded that USAC “lacks key features of effective internal
controls.” U.S. Gov’T AccouNTABILITY OFF., GAO-11-11,
IMPROVED MANAGEMENT CAN ENHANCE FCC DECISION
MAKING FOR THE UNIVERSAL SERVICE FUND LOW-INCOME
PROGRAM i (Oct. 2010), https://perma.cc/9YHE-8YE9 (“FCC’s Low-
Income Program”); see also FCC’s E-RATE PROGRAM, supra, at 20-21.
The Low-Income Program report noted that while USAC primarily uses
audit findings to monitor compliance with USF rules, “the number and scope
of USAC’s audits have been limited and there is no systematic process in
place to review the findings of those audits that are conducted.” FCC’s
Low-INCOME PROGRAM, supra, at cover page. Moreover, the GAO noted
USAC had not even considered “the possibility that multiple carriers may
claim support for the same telephone line and that households may receive
more than one discount, contrary to program rules.” bid. In 2017, GAO
explained that USAC “relies on over 2,000 Eligible Telecommunication
Carriers that are Lifeline providers to implement key program functions,
such as verifying subscriber eligibility,” which is problematic because
“companies may have financial incentives to enroll as many customers as
possible.” FCC’s LIFELINE PROGRAM, supra, at cover page. And in
2019, FCC acknowledged that USAC was out of compliance with improper
payment reporting requirements. See Letter from Mark Stephens, supra, at 1.

* * *
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Section 254 reflects a policy goal of making telecommunications
services available to all Americans. It is emphatically the province of
Congress to make such policy choices. But it is our judicial duty to ensure
that Congress pursued its goal through lawful means. And in that regard, our
brief survey of the USF’s history makes three things clear. First, Congress’s
instructions are so ambiguous that it is unclear whether Americans should
contribute $1.37 billion, $9 billion, or any other sum to pay for universal
service. Second, private entities bear important responsibility for universal
service policy choices. And third, it is impossible for an aggrieved citizen to
know who bears responsibility for the USF’s serious waste and fraud
problems. All three of those things implicate bedrock constitutional

principles.
II.
A.
On November 2, 2021, USAC proposed its Q1 2022 USF

contribution amount. A subset of the Petitioners in this action filed a
comment with FCC challenging the constitutionality of the universal service
contribution mechanism on November 19. On December 13, 2021, FCC
issued a public notice of its Proposed Q1 2022 USF Tax, which was derived
directly from USAC’s proposed contribution amount. Petitioners re-filed
their comment on December 22. FCC took no action with respect to USAC’s
proposed contribution amount, so on December 27 the contribution factor
was deemed approved. See 47 C.F.R. § 54.709(a)(3). Petitioners then filed a

timely petition for review in our court.

10
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B.
We have statutory jurisdiction under 47 U.S.C. § 402 and 28 U.S.C.

§ 2342.2 FCC does not contest our constitutional jurisdiction, but we have an
obligation to consider jurisdictional questions sua sponte even when they are
not raised by the parties. See E.T. v. Paxton, 41 F.4th 709, 718 n.2 (5th Cir.
2022).

Consistent with that obligation, we note that at least one petitioner —
Cause Based Commerce—had Article III standing when the petition was
filed. See Biden v. Nebraska, 143 S. Ct. 2355, 2365 (2023) (“If at least one
plaintiff has standing, the suit may proceed.”); Advanced Mgmt. Tech., Inc. v.
FAA, 211 F.3d 633, 636 (D.C. Cir. 2000) (“Standing is assessed at the time
the action commences.” (citation and quotation omitted)). Cause Based
Commerce incurred a classic pocketbook injury as a result of its legal
obligation to pay the USF Tax. Its injury is fairly traceable to the challenged
conduct because the size of its Q1 2022 USF liability was controlled by the
contribution factor set by USAC. And, at the time the petition was filed, its
injury could have been redressed by a favorable judicial decision because
vacatur of FCC’s approval of the proposed contribution factor would have
prevented collection of the USF Tax. See 47 C.F.R. § 54.709(a)(3) (“[T]he
Administrator shall apply the quarterly contribution factor, once approved by
the Commission, to contributor’s interstate and international end-user
telecommunications revenues to calculate the amount of individual

contributions.” (emphasis added)).

% Before the panel, FCC argued that we lack statutory jurisdiction because the
petition was not timely filed. The panel rejected that argument, see Consumers’ Rsch. v.
FCC, 63 F.4th 441, 446 (5th Cir. 2023), reh’g en banc granted, opinion vacated, 72 F.4th 107
(5th Cir. 2023), and FCC has abandoned it.

11
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It is not clear that Cause Based Commerce’s pocketbook injury is still
redressable because sovereign immunity may bar recovery of the monies it
paid into USF pursuant to the Q12022 USF Tax. See 5 U.S.C. § 702 (waiving
sovereign immunity for actions against agencies seeking relief “other than
money damages”). If that is right, Cause Based Commerce’s challenge might
be moot because no court-ordered relief could redress the injuries it incurred
as a result of the Q1 2022 USF Tax. See Already, LLC v. Nike, Inc., 568 U.S.
85, 91 (2013) (“A case becomes moot—and therefore no longer a ‘Case’ or
‘Controversy’ for purposes of Article IIl—when the issues presented are no
longer live or the parties lack a legally cognizable interest in the outcome.”

(quotation and citation omitted)).

We need not reach that question, however, because even assuming
Cause Based Commerce’s injury is no longer redressable, it is nonetheless
justiciable because it is capable of repetition yet evading review. See, e.g., S.
Pac. Terminal Co. v. Interstate Com. Comm’n, 219 U.S. 498, 515 (1911)
(establishing the exception and noting that jurisdiction “ought not to be . . .
defeated, by short term orders, capable of repetition, yet evading review”
because otherwise the government and regulated parties would “have their
rights determined by the Commission without a chance of [judicial]
redress”). The Q1 2022 USF Tax evades review because it was in force for
just one quarter— “too short [a] duration to be fully litigated in the United
States Supreme Court before it expire[d].” Ralls Corp. v. Comm. on Foreign
Iny. in U.S.; 758 F.3d 296, 321 (D.C. Cir. 2014); see tbid. (“ As a rule of thumb,
agency actions of less than two years’ duration cannot be fully litigated prior
to cessation or expiration, so long as the short duration is typical of the
challenged action.” (quotation and citation omitted)). And it is capable of
repetition because there is “a reasonable expectation” —indeed, a near
certainty— “that [Cause Based Commerce] will be subjected to the same

action again.” Id. at 323; see id. at 324 (“’The same action generally refers to

12
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.. . recurrent identical agency actions.” (quotation and citations omitted));
see also 47 C.F.R. § 54.709(a)(3) (providing that a new contribution factor is

calculated each quarter).

Accordingly, we have jurisdiction to decide the merits of petitioners’
constitutional claims.

C.

We must decide one more threshold issue. On June 17, 2024, FCC
filed a motion to dismiss on the that ground issue preclusion bars the petition
for review. In FCC’s view, that is because petitioners raised identical
challenges to different USF quarterly contribution factors in the Sixth and
Eleventh Circuits, and those courts rejected petitioners’ arguments. But

even if there were something to FCC’s issue preclusion argument, it fails
because FCC forfeited it.

“[I]ssue preclusion[] is an affirmative defense.” Taylor v. Sturgell, 553
U.S. 880, 907 (2008). That means the party asserting preclusion ordinarily
must timely raise it. /bid.; see 18A CHARLES ALAN WRIGHT, ARTHUR
R. MiLLER, & EpwARD H. COOPER, FEDERAL PRACTICE &
PROCEDURE § 4405 (3d ed. 2017). Where, as here, an allegedly preclusive
judgment is rendered after suit is filed, the party “wishing to raise
[preclusion] is obliged to assert it at the earliest moment practicable.” Home
Depot, Inc. v. Guste, 773 F.2d 616, 620 n. 4 (5th Cir. 1985); see Evans ».
Syracuse City Sch. Dist., 704 F.2d 44, 47 (2d Cir. 1983) (“[T]he party wishing
to raise [preclusion as a] defense is obliged to plead it at the earliest possible
moment.” (quotation omitted)); Aetna Cas. & Sur. Co. v. Gen. Dynamics
Corp., 968 F.2d 707, 711 (8th Cir. 1992) (issue preclusion must be raised “at
the first reasonable opportunity after the rendering of the decision having the
preclusive effect”); Davignon v. Clemmey, 322 F.3d 1, 15 (1st Cir. 2003)
(holding that district court abused its discretion by allowing defendant to

13
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assert preclusion defense “at the eleventh hour”); Georgia Pac. Consumer
Prod., LPy. Von Drehle Corp., 710 F.3d 527, 533 (4th Cir. 2013) (“Even when
a preclusion defense is not available at the outset of a case, a party may waive
such a defense arising during the course of litigation by waiting too long to
assert the defense after it becomes available.”); Arizona v. California, 530
U.S. 392, 413 (2000) (holding that party could not raise preclusion as a
defense when party could have raised the defense earlier in the proceedings

but did not, “despite ample opportunity and cause to do so”).

That makes sense. The policy underlying issue preclusion is based
primarily on a “defendant’s interest in avoiding the burdens of twice
defending a suit” and “the avoidance of unnecessary judicial waste.”
Arizona, 530 U.S. at 412 (quoting Unsted States v. Sioux Nation, 448 U.S. 371,
432 (1980) (Rehnquist, J., dissenting)). Issue preclusion cannot serve either
of those purposes if it is raised in the eleventh hour of proceedings, after the
defendant and the court have already carried all the burdens necessary to
decide the case. So even assuming FCC could defeat petitioners’ claims on
the ground the Sixth and the Eleventh Circuits have rendered preclusive
judgments, FCC was obliged to raise that issue “at the earliest moment
practicable.” Guste, 773 F.2d at 620 n.4.

It did not. The first allegedly preclusive judgment FCC cites is the
Sixth Circuit’s judgment in Consumers’ Research ». FCC. See 67 F.4th 773
(6th Cir. 2023), cert. denied Consumers’ Rsch. . FCC, No. 23-456, 2024 WL
2883753 (U.S. June 10, 2024). That judgment bound six of the named
petitioners in this case.’ And it was final on June 7, 2023. See Mandate Issued,
Consumers’ Rsch., 67 F.4th 773 (No. 21-3886) (Jun. 7, 2023). True, the

3 Consumers’ Research, Cause Based Commerce, Deanna Roth, Jeremy Roth,
Joseph Bayly, Lynn Gibbs, and Paul Gibbs.

14
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petitioners sought certiorari in that case. But “the general rule in American
jurisprudence [is] that a final judgment of a court...can be given
[preclusive] effect even while an appeal is pending.” Prymer v. Ogden, 29 F.3d
1208,1213 n.2 (7th Cir. 1994); see WRIGHT & MILLER, supra, § 4433 (“[I]t
is...held in federal courts that the preclusive effects of a lower court
judgment cannot be suspended simply by taking an appeal that remains
undecided.”); RESTATEMENT (SECOND) OF JUDGMENTS § 13, cmt. f
(explaining a “judgment otherwise final” for purposes of the law of res

judicata should “remain[] so despite the taking of an appeal”).

That means FCC could have asserted preclusion against six
petitioners on June 7, 2023. At the very least, FCC could have raised
preclusion in its supplemental brief, which it filed on August 30, 2023. But
FCC did not do so. Instead, it waited more than a year and then filed a tardy
motion to dismiss at the eleventh hour. FCC therefore forfeited its preclusion
defense with respect to at least six petitioners.* So there is no doubt we may

proceed to the merits of those petitioners’ claims.

FCC also cites the Eleventh Circuit’s judgment in Consumers’ Rsch. v.
FCC, 88 F.4th 917,923 (11th Cir. 2023), cert. denied Consumers’ Rsch. v. FCC,
No. 23-743, 2024 WL 2883755 (U.S. June 10, 2024). That judgment bound
all the petitioners in this case, including the six who were parties to the Sixth
Circuit proceeding. But that another allegedly preclusive judgment was
rendered during the course of this proceeding does not change the fact that
FCC had a purported preclusion defense against six petitioners as of June 7,
2023. And even if the Eleventh Circuit’s judgment somehow gave FCC a new
window to raise a preclusion defense against those petitioners, the window

closed before FCC raised it. The Eleventh Circuit’s judgment was final (and

* Including Cause Based Commerce, who certainly has standing. See supra, at 11.
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therefore had preclusive effect) on February 5, 2024. See Mandate Issued,
Consumers’ Research v. FCC, 88 F.4th 917 (No. 22-13315) (Feb. 5, 2024).
FCC nonetheless waited to file a motion to dismiss on the basis of that

judgment until June 17, 2024 —more than four months later.

There may sometimes be ambiguity about whether a defendant
carried its obligation to raise a preclusion defense “at the earliest moment
practicable.” Guste, 773 F.2d at 620 n.4. But this is not a close case. Litigants
ordinarily have 21 days to plead an affirmative defense. See FED. R. C1v.
P. 12(a)(1)(A)(ii); see also WRIGHT & MILLER, supra, § 1394 (noting
affirmative defenses are forfeited if they are not raised in responsive
pleadings). There is no reason a party should have six times that many days
to raise an affirmative defense to a petition for review. So even if we thought
FCC could have asserted preclusion against all the petitioners within a

reasonable time after the Eleventh Circuit rendered judgment, we would hold
FCC failed to do so.

In sum, FCC forfeited any preclusion defense. True, we have
discretion to forgive a forfeiture in “extraordinary circumstances” —as
where “a miscarriage of justice would result from our failure to consider” the
forfeited argument. See, e.g., AG Acceptance Corp. v. Veigel, 564 F.3d 695, 700
(5th Cir. 2009). But FCC does not supply any reason to think a miscarriage
of justice would result from our reaching the merits of petitioners’ claims.
See ibid. (explaining the burden of establishing extraordinary circumstances
is on the party seeking review). And we cannot think of one. In fact, if we do
not decide the constitutional questions presented in this case, we will have to
decide them in a pending challenge that includes petitioners who were not

parties to the Sixth or Eleventh Circuit proceedings. See Petition for Review,

16
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Consumers’ Research v. FCC, No. 24-60330 (5th Cir. Jun. 27, 2024). It effects
no injustice to hold FCC to its forfeiture.’

* * *

We therefore proceed to the merits. Our review is de novo. See Huwaei
Tech. USA, Inc. . FCC, 2 F.4th 421, 434 (5th Cir. 2021).

II1.

Petitioners contend the universal service contribution mechanism
violates the Legislative Vesting Clause. See U.S. CONST. art. [, § 1 (“All
legislative Powers herein granted shall be vested in a Congress of the United
States, which shall consist of a Senate and House of Representatives.”). We
agree. We (A) explain that the power to levy USF “contributions” is the
power to tax—a quintessentially legislative power. Then we (B) explain that
Congress through 47 U.S.C. § 254 may have delegated legislative power to
FCC because it purported to confer upon FCC the power to tax without
supplying an intelligible principle to guide FCC’s discretion. Next, we
(C) explain that FCC may have impermissibly delegated the taxing power to
private entities. Finally, we (D) explain that we need not definitively answer
either delegation question because even if § 254 contains an intelligible

principle, and even if FCC was permitted to enlist private entities to

> FCC convinced the Supreme Court to deny certiorari in the Sixth and Eleventh
Circuit cases in part by explaining the Court would have another chance to consider the
constitutionality of the USF after this court’s en banc ruling. See Br. in Opp’n 17-18,
Consumers’ Rsch. v. FCC, Nos. 23-456, 23-743 (U.S. May 3, 2024) (“[T]he en banc Fifth
Circuit has not yet issued its decision in that case. Once it does so, the parties can determine
whether to seek, and this Court can determine whether to grant, certiorari to review that
decision.”). Had FCC told the Supreme Court it thought petitioners’ claims in this court
were issue precluded, the Court might have granted certiorari in those other cases. It would
be unjust to allow FCC to raise an issue to evade en banc review so soon after it hid that
issue to evade Supreme Court review.

17
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determine how much universal service tax revenue it should raise, the
combination of Congress’s broad delegation to FCC and FCC’s
subdelegation to private entities certainly amounts to a constitutional

violation.
A.

Section 254(d) provides that “[e]very telecommunications carrier
that provides interstate telecommunications services shall contribute, on an
equitable and nondiscriminatory basis, to the specific, predictable, and
sufficient mechanisms established by the Commission to preserve and
advance universal service.” 47 U.S.C. § 254(d). Pursuant to this authority,
FCC mandates that “telecommunications carriers . . . must contribute to the
universal service support mechanisms.” 47 C.F.R. § 54.706(a). USAC
determines carriers’ USF contribution obligations on a quarterly basis by
“apply[ing] the quarterly contribution factor . . . to [each carriers’] interstate
and international end-user telecommunications revenues.” Id.
§ 54.709(a)(3). The result is a USAC-fashioned USF Tax.

FCC’s principal defense of the USF scheme is that the USF Tax is
not really a fax at all. Rather, FCC contends, it is a fee. That is because, FCC
reasons, a fee is a charge that “bestows a benefit on the [payor], not shared
by other members of society.” Nat’l Cable Television Ass’n v. United States,
415 U.S. 336, 341 (1974). And FCC thinks universal service contributions
comport with that definition because telecommunications carriers pay them,
and because they are used to fund the universal service program, which
“confers special benefits on contributing carriers by (among other things)

expanding the network such carriers can serve.” FCC EB Br. 51.

But FCC misunderstands the nature of the inquiry. A fee has three
characteristics: First, fees are incurred “incident to a voluntary act.” Nat’l
Cable, 415 U.S. at 341; see also Krotoszynski, Jr., Reconsidering the
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Nondelegation Doctrine, supra, at 270 (“A ‘fee’ constitutes a charge that an
agency exacts in return for a benefit voluntarily sought by the payer.”). For
example, “[a] public agency might charge a user fee to visit a public park,
tour a museum, or enter a toll road.” Trafigura Trading LLC . United States,
29 F.4th 286, 293 (5th Cir. 2022) (Opinion of Ho, J.); see also ibid. (noting
that fees “arise in the context of value-for-value transactions” between
individuals and government). The government may also charge fees designed
to defray the cost of providing benefits to a regulated party, but only if the
fees charged represent a “fair approximation of services, facilities, or benefits
furnished.” United States v. U.S. Shoe Corp., 523 U.S. 360, 363 (1998).
Second, a fee generally is “imposed by an administrative agency upon only
those persons, or entities, subject to its regulation for regulatory purposes.”
Valero Terrestrial Corp. v. Caffrey, 205 F.3d 130, 134 (4th Cir. 2000). And
third, the revenue the government raises through its collection of fees is used
to supply benefits inuring to the persons or entities paying them rather than
to the public generally. See Skinner v. Mid-Am. Pipeline Co., 490 U.S. 212,223
(1989) (quoting NVat’l Cable, 415 U.S. at 343).

Universal service contributions do not have any of these
characteristics. First, they are not incident to a voluntary act but rather are a
condition of doing business in the telecommunications industry. See 47
U.S.C. § 254(d). Nor do they represent a fair approximation of the benefits
conferred by government regulation on telecommunications carriers. In fact,
they are not related to regulatory costs at all. They are designed to fund
telecommunications subsidies to schools, libraries, healthcare facilities, and
low-income individuals. Second, the cost of universal service contributions is
not borne by parties FCC regulates. While FCC formally imposes the charges
on telecommunications carriers, carriers overwhelmingly pass the cost of
contributions on to consumers, as is expressly permitted by FCC regulation.
See FCC, REPORT TO CONGRESS, supra, at 45-46; 47 C.F.R.
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§ 54.712(a). So the cost of universal service contributions is widely shared by
the population in a manner reminiscent of a “classic tax.” See Valero, 205
F.3d at 134 (“The ‘classic tax’ is imposed by the legislature upon a large
segment of society.”). And third, the benefits associated with universal
service contributions “inure to the benefit of the public” —or more
accurately to the benefit of those fortunate enough to receive subsidies from
USAC—rather than to the benefit of the persons who pay them. Skinner, 490
U.S. at 223 (quoting NVat’l Cable, 415 U.S. at 343). There is no overlap at all
between the class of USF beneficiaries (recipients of subsidized
telecommunications services) and the class of USF contributors (American
telecommunications consumers who see USF charges on their phone bills

each month).
Think about the consequences of FCC’s position:

e Congress could fund Medicare and Medicaid without ‘“taxing”
anyone. It could simply allow hospital executives to set the Medicare-
Medicaid budget, then have HHS rubber-stamp the hospitals’
healthcare taxes, which could then be passed through to consumers’
hospital bills.

e Congress could fund the Supplemental Nutrition Assistance Program
(“SNAP”) without “taxing” anyone. It could simply allow grocery
store executives to set the SNAP budget, then have USDA rubber-
stamp the grocers’ SNAP taxes, which could then be passed through
to consumers at the checkout register.

e Congress could fund affordable housing without “taxing” anyone. It
could simply allow real estate companies to set the affordable housing
budget, then have HUD rubber-stamp the companies affordable-
housing taxes, which could then be passed through to consumers as
new line items at closing or in monthly surcharges for rent.

We could go on. But you get the point: All of these are obviously taxes. So

while “[d]istinguishing a tax from a fee often is a difficult task,” 7ex. Ent.
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Ass’n, Inc. . Hegar, 10 F.4th 495, 505 (5th Cir. 2021) (citation omitted), the
analysis here is straightforward. Congress has bestowed upon FCC the power
to levy taxes, and we accordingly conclude that it has delegated its taxing
power.6

B.

In § 254 of the Telecommunications Act, Congress delegated its
taxing power to FCC. The power to tax is a quintessentially legislative one.
See U.S. CONST. art. 1, § 8, cl. 1; see also Nat’l Cable, 415 U.S. at 340
(“Taxation is a legislative function, and Congress . . . is the sole organ for
levying taxes.”); MICHAEL W. MCCONNELL, THE PRESIDENT WHO
Wourp Not BE KING 334 (2020) (noting that domestic taxation is
“especially central to the legislative branch”). So § 254 is constitutional only
if it passes nondelegation muster. We (1) explain the nondelegation doctrine
as articulated by the Supreme Court. Then we (2) explain the breadth of
Congress’s delegation to FCC. Lastly, we (3) explain that the Supreme Court
has never upheld a delegation of core legislative power as sweeping as the one
contained in § 254.

1.

The Constitution vests “[a]ll legislative Powers herein granted” “ in
a Congress of the United States.” U.S. CONST. art. [, § 1. “Accompanying
that assignment of power to Congress is a bar on its further delegation.”
Gundy v. United States, 588 U.S. 128, 135 (2019) (plurality op.). Moreover,
“the principle of separation of powers that underlies our tripartite system of

¢ The fact that Congress euphemistically labeled these universal service charges
“contribution[s],” 47 U.S.C. § 254(d), is irrelevant. “Congress cannot change whether an
exaction is a tax . . . for constitutional purposes simply by” relabeling it. Nat’l Fed’n of Indep.
Bus. v. Sebelius, 567 U.S. 519, 544 (2012) (emphasis in original).
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Government” independently compels the conclusion that Congress, not
agencies, must make legislative decisions. Mistretta v. United States, 488 U.S.
361, 371 (1989); see Gundy, 588 U.S. at 153 (Gorsuch, J., dissenting) (“[I]t
would frustrate the system of government ordained by the Constitution if
Congress could merely announce vague aspirations and then assign others
the responsibility of adopting legislation to realize its goals.” (quotation
omitted)). So there is no doubt that “the lawmaking function belongs to
Congress,” Loving v. United States, 517 U.S. 748, 758 (1996), and that
Congress “may not constitutionally delegate that power to another”
constitutional actor, Touby v. United States, 500 U.S. 160, 165 (1991).

But “[t]he Constitution has never been regarded as denying to the
Congress the necessary resources of flexibility and practicality, which will
enable it to perform its function.” Panama Refin. Co. v. Ryan, 293 U.S. 388,
421 (1935). So the Supreme Court has held that delegations are constitutional
so long as Congress “lay[s] down by legislative act an intelligible principle to
which the person or body authorized [to exercise the delegated authority] is
directed to conform.” J.W. Hampton, Jr., & Co. v. United States, 276 U.S.
394, 409 (1928).

Still; “there are limits of delegation which there is no constitutional
authority to transcend.” Panama Refin., 293 U.S. at 430. And for good
reason. Vague congressional delegations undermine representative
government because they give unelected bureaucrats—rather than elected
representatives—the final say over matters that affect the lives, liberty, and
property of Americans. See Tiger Lily, LLC p. U.S. Dep’t of Hous. & Urb.
Depy., 5 F.4th 666, 674 (6th Cir. 2021) (Thapar, J., concurring) (“By shifting
responsibility to a less accountable branch, Congress . . . deprives the people
of the say the framers intended them to have.”). Overly broad delegations
also obscure accountability: When elected representatives shirk hard choices,

constituents do not know whom to hold accountable for government action.
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See Gundy, 588 U.S. at 156 (Gorsuch, ]J., dissenting). And they offend the
deliberation-forcing features of the constitutionally prescribed legislative
process. See U.S. CONST. art. I, § 7; John Manning, Lawmaking Made Easy,
10 GREEN BaG 2D 191, 202 (2007) (“[B]icameralism and presentment
make lawmaking difficult by design.” (emphasis in original)); see also THE
FEDERALIST No. 73 (A. Hamilton) (noting that the Constitution prescribed
elaborate procedures for lawmaking because “[t]he oftener the measure is
brought under examination, the greater the diversity in the situations of those
who are to examine it, the less must be the danger of those errors which flow
from want of due deliberation, or of those missteps which proceed from the

contagion of some common passion or interest.”).

So while “the Supreme Court has not in the past several decades held
that Congress failed to provide a requisite intelligible principle,” Jarkesy v.
SEC, 34 F.4th 446, 462 (5th Cir. 2022), aff’d on other grounds, 144 S. Ct. 2117
(2024), “[t]hat does not mean . . . we must rubber-stamp all delegations of
legislative power,” Big Time Vapes, Inc. . FDA., 963 F.3d 436, 443 (5th Cir.
2020). Rather, “[w]e ought not to shy away from our judicial duty to

invalidate unconstitutional delegations.” Ibid. (quotation omitted).
2.

Nondelegation inquiries ‘“always begin[]...with statutory
interpretation” because the constitutional question is whether Congress has
supplied a sufficiently intelligible principle to guide an agency’s discretion.
Gundy, 588 U.S. at 135 (plurality op.). So we must construe “the challenged
statute to figure out what task it delegates and what instructions it provides.”
Id. at 136. Petitioners challenge the USF’s funding mechanism, so we must
consider whether 47 U.S.C. § 254 sufficiently instructs FCC regarding how
much it should tax Americans to pay for the universal service program.
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Two of § 254’s subsections are relevant: § 254(d) provides that USF
funding should be “sufficient. .. to preserve and advance universal service,”
and § 254(b)(1) suggests that telecommunications services “should be

available at . . . affordable rates.”

These statutory phrases supply no principle at all. Start with
sufficiency. That funding should be “sufficient . . . to preserve and advance
universal service” is meaningful only if the concept of universal service is
sufficiently intelligible. It is not. Rather, universal service is “an evolving
level of telecommunications services that the Commission shall establish
periodically” by determining what telecommunications services are
“essential to education, public health, or public safety”; are “subscribed to
by a substantial majority of residential customers”; are “deployed . . . by
telecommunications carriers”; or are otherwise “consistent with the public
interest, convenience, and necessity.” 47 U.S.C. § 254(c). That is a lot of
words, but they amount to a concept of universal service so amorphous that
Congress’s instruction to raise “sufficient” funds amounts to a suggestion
that FCC exact as much tax revenue for universal service projects as FCC
thinks is good. Cf. Gary Lawson, Delegation and Original Meaning, 88 VA. L.
REvV. 327, 339-40 (2002) (describing consequences of congressional

enactment that requires “‘goodness and niceness’”).

That § 254(b) supplies minimal guidance on the contours of
Congress’s idea of an ideal universal service policy is no answer. That is for
three reasons. First, we have previously accepted FCC’s contention that
“nothing in [§ 254] defines ‘sufficient’ to mean that universal service
support must equal the actual costs incurred by” telecommunications
carriers contributing to the USF. TOPUC I, 183 F.3d at 412. So FCC’s
universal service taxation is not formally limited by the amount it disburses
on universal service projects. Nothing in the statute precludes FCC from, for

example, imposing the USF Tax to create an endowment that it could use to
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fund whatever projects it might like. FCC has never done so, but the fact
“that the recipients of illicitly delegated authority opted not to make use of it
is no antidote. It is Congress’s decision to delegate that is unconstitutional.”
Dep’t of Transp. v. Ass’n of Am. Railroads (“ Amtrak II), 575 U.S. 43, 62
(2015) (Alito, J., concurring) (emphasis in original) (quotation omitted)
(quoting Ass’n of Am. Railroads v. U.S. Dep’t of Transp. (“Amtrak 1), 721
F.3d 666, 674 (D.C. Cir. 2013), vacated and remanded sub nom. Amtrak II, 575
U.S. 43); see Whitman v. Am. Trucking Ass’n, 531 U.S. 457, 472 (2001) (“We
have never suggested that an agency can cure an unlawful delegation of
legislative power by adopting in its discretion a limiting construction of the

statute.”).

Second, even if FCC’s power to levy taxes were limited by the amount
it disburses on universal service projects, subsection (b) still would not curb
FCC’s discretion because we have explained it sets out ‘“aspirational”
principles rather than “inexorable statutory command([s].” TOPUC I, 183
F.3d at 421; see also Tex. Off. of Pub. Util. Couns. ». FCC, 265 F.3d 313, 321
(5th Cir. 2001). And even if the principles in subsection (b) were more than
aspirational, they still would not meaningfully limit FCC because § 254(b)(7)
vests FCC with discretion to formulate “other principles” so long as it
considers the additional principles to be “necessary and appropriate for the
protection of the public interest, convenience, and necessity
and . . . consistent with” the rest of Chapter 5 of Title 47 of the United States
Code. In other words, FCC “may roam at will,” A.L.A. Schechter Poultry
Corp. v. United States, 295 U.S. 495, 538 (1935), disregarding § 254(b)’s
enumerated principles altogether when it thinks the “public interest”
warrants the journey. 47 U.S.C. § 254(c)(1)(D); id. § 254(b)(7).

Third, even if the principles in § 254(b) in some way bind FCC, they
are contentless in important respects. For example, § 254(b)(6) suggests that

“[e]lementary and secondary schools and classrooms . . . and libraries should
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have access to advanced telecommunications services as described in
subsection (h).” But subsection (h) says only that “elementary schools,
secondary schools, and libraries” should have access to telecommunications
services “for educational purposes at rates less than the amounts charged for
similar services to other parties.” Id. § 254(h)(1)(B). Which services?
Presumably those FCC thinks are “essential to education” or otherwise
within the ambit of its self-defined universal service utopia. /d. § 254(c). But
how is FCC to make that determination? And which schools and libraries

should receive subsidized services? And how much less should they pay?

Congress never said. FCC has answered some of these questions, see
47 C.F.R. §§ 54.501, .502, .505, but it remains a mystery how we are
supposed to “ascertain whether the will of Congress has been obeyed.”
Mistretta, 488 U.S. at 379 (citation omitted). Each of the “aspirational”
universal service principles in § 254(b) & (c) is inapposite.” So apparently
your guess is as good as ours is as good as FCC’s is as good as any random

American taxpayer’s. And funding for schools and libraries is not merely an

7 Section 254(c)(1)(B) suggests low-income consumers should have access to
telecommunications services comparable to those subscribed to by unsubsidized residential
customers. And § 254(b)(3) tells FCC to make telecommunications services available in
rural areas at rates comparable to those charged in urban areas. Those provisions may
supply sufficient guidance for FCC to execute certain aspects of the universal service
program. But nothing in the statute remotely suggests FCC should provide universal
service funding only to low-income or rural schools. So §§ (b)(3) and (c)(1)(B) cannot
supply the limiting principle that § (h)(1)(B) lacks. And the fact that FCC has limited
universal service funding to low-income schools is, once again, irrelevant. See Am.
Trucking, 531 U.S. at 472. The question is whether the statute itself in any way limits FCC’s
discretion to supply universal service funding for educational programs, and it plainly does
not.
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interstitial gap in the statutory scheme. It constituted more than a third of the

contribution amount that gave rise to these proceedings. See JA.101.2

So if § 254(b) binds at all, it is apparent that the only real constraint
on FCC’s discretion to levy excise taxes on telecommunications carriers (and
American consumers in turn) is that rates “should” remain “affordable.” 47
U.S.C. § 254(b)(1); see Consumers’ Rsch., 67 F.4th at 794 (“[E]xcess
subsidization in some cases may detract from universal service by causing
rates unnecessarily to rise, thereby pricing some consumers out of the
market.” (citation omitted)). But saying telecommunications services
“should” remain “affordable” amounts to “no guidance whatsoever.”
Jarkesy, 34 F.4th at 462 (emphasis in original). How is FCC to determine
whether the USF Tax it mandates has made telecommunications services
unaffordable? The demand for cell phones is uncommonly inelastic because
cell phones are essential to participation in the modern world. See Carpenter
v. United States, 138 S. Ct. 2206, 2220 (2018) (“[C]ell phones and the
services they provide are such a pervasive and insistent part of daily life that
carrying one is indispensable to participation in modern society.” (citation
and quotation omitted)). That means the FCC could impose eye-watering
USF Taxes while also arguing with a straight face that cell phones remain
“affordable” in the sense that most Americans would choose to keep using
them. And that means § 254 leaves FCC—and as importantly reviewing

courts’ —utterly at sea. Is a 25% excise tax excessively burdensome under §

® Both dissenting opinions contend 47 U.S.C. § 254 is loaded with intelligible
principles. See post, at 77-82 (Stewart, J., dissenting); 74. at 101-02 (Higginson, J.,
dissenting). But neither identifies any principle that might guide FCC in determining how
much less schools and libraries should pay for telecommunications services.

? See Mistretta, 488 U.S. at 379 (noting courts are “justified” in invalidating
delegations where it would be “impossible in a proper proceeding to ascertain whether the
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254(b)(1)? 250%? 2500%? There are no answers because Congress never gave
them.

Finally, the breadth of § 254’s delegation is especially troubling
because the statute insulates FCC from the principal tool Congress has to
control FCC’s universal service decisions—the appropriations power. See
U.S. ConsT. art. I, § 9, cl. 7 (“No Money shall be drawn from the
Treasury, but in Consequence of Appropriations made by Law.”).
Ordinarily, when Congress delegates broadly, it retains a residuum of control
over agency action because the agency is powerless to act without a
congressional appropriation of funds. See CFPB v. All Am. Check Cashing,
Inc., 33 F.4th 218, 232 (5th Cir. 2022) (Jones, J., concurring) (“Congress’s
supremacy in fiscal matters makes the executive branch dependent on the
legislative branch for subsistence, thereby forging a vital line of accountability
between the executive branch and the legislative branch and, therefore, the
people. Recent history confirms that Congress’s appropriations powers have
proven a forcible lever of accountability: Congress has tightened the purse
strings to express displeasure with an agency’s nefarious activities and even
to end armed combat.”). So even when statutes vest agencies with significant
discretion, the appropriations process generally ensures agencies remain
subservient to the will of the people as expressed through their elected
representatives. See Jonathan H. Adler & Christopher J. Walker, Delegation
and Time, 105 IowA L. REV. 1931, 1957 (2020) (cataloguing examples and
noting that “[1]imiting appropriations is an effective way to limit an agency’s

exercise of delegated power”).

will of Congress has been obeyed”) (quoting Yakus v. United States, 321 U.S. 414, 425-26
(1944)).
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Here, though, Congress cannot exercise control by limiting
appropriations because the whole point of USF is to fund universal service
outside the regular appropriations process.'® And since FCC commissioners
are removable by the President only for-cause, see 47 U.S.C. § 154(c)(1)(A),
the connection between FCC policy decisions made pursuant to § 254 and

any democratically accountable federal official is extremely attenuated.
3.

The Supreme Court has “over and over upheld even very broad
delegations.” Gundy, 588 U.S. at 146 (plurality op.). But it has also suggested
the scope of permissible delegation varies with context. See Am. Trucking, 531
U.S. at 475 (“[T]he degree of agency discretion that is acceptable varies
according to the scope of the power congressionally conferred.”); J.W.
Hampton, 276 U.S. at 406 (“In determining what [Congress] may do in
seeking assistance from another branch, the extent and character of that
assistence [szc] must be fixed according to common sense and the inherent
necessities of the governmental co-ordination.”); Loving, 517 U.S. at 768

(noting the general rule that “a constitutional power implies a power of

10 FCC has concluded that 47 U.S.C. § 254 constitutes “a permanent indefinite
appropriation.” GAO-05-151, GREATER INVOLVEMENT NEEDED BY FCC IN THE
MANAGEMENT AND OVERSIGHT OF THE E-RATE PROGRAM 11 (2005),
https://perma.cc/QNU6-YEFS. If we had to decide whether § 254 comports with the
Appropriations Clause, U.S. CONST. art. I, § 1, cl. 9, we would apply the Supreme
Court’s decision in CFPB v. Cmty. Fin. Servs. Ass’n of Am., Ltd., 601 U.S. 416 (2024). But
we need not decide that question because Petitioners did not formally raise an
Appropriations Clause challenge. Our point is only that, to the extent Congress’s ability to
control agencies through regular appropriations supplies some justification for broad
delegations, see, e.g., Christopher J. Walker, Restoring Congress’s Role in the Modern
Administrative State, 116 M1CH. L. REV. 1101, 1116 (2018) (explaining the tools Congress
has, including the appropriations power, “to rein in the administrative state and prevent
federal agencies from abusing their consolidated lawmaking and law-execution powers”),
that justification is absent here.
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delegation of authority under /¢ sufficient to effect szs purposes” (emphasis
added)) (quoting Lichter v. United States, 334 U.S. 742, 778 (1948)); Lichter,
334 U.S. at 778-79 (suggesting Congress may delegate its war powers more
broadly); Panama Refin., 293 U.S. at 422 (same). So the fact that the Court
has upheld certain broad delegations does not necessarily dictate that we
uphold § 254’s delegation of power to FCC to levy taxes on American
consumers. And § 254 appears unlike any delegation the Court has ever
blessed.

For starters, the Supreme Court’s nondelegation “jurisprudence has
been driven by a practical understanding that in our increasingly complex
society, replete with ever changing and more technical problems, Congress
simply cannot do its job absent an ability to delegate power under broad
general directives.” Mistretta, 488 U.S. at 372 (emphasis added). So the
Court has deemed it constitutionally sufficient for Congress to make a policy
judgment and then direct an agency to give that judgment effect through the

application of technical knowledge.

For example, in American Trucking, 531 U.S. 457, the Court
considered a congressional directive to EPA to set ambient air quality
standards for certain pollutants. /d. at 472. It held that the statute supplied an
intelligible principle because it required EPA to set air quality standards
“requisite to protect the public health” “for a discrete set of pollutants”
based on “the latest scientific knowledge.” 4. at 472-73. In other words, the
statute was constitutional because Congress made the crucial policy
judgment—that the public should be protected from harmful pollutants—
and then relied on EPA to give effect to that judgment through the
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application of its scientific expertise.! See Gundy, 588 U.S. at 166 (Gorsuch,
J., dissenting) (explaining that the “most important[]” question in the
intelligible principle inquiry is whether “Congress, and not the Executive

Branch, ma[d]e the policy judgments”).

Here, in contrast, Congress did not delegate because FCC has some
superior technical knowledge about the optimal amount of universal service
funding. No such knowledge exists because determining the ideal size of a
welfare program involves policy judgments, not technical ones. And under

our Constitution, those judgments usually are Congress’s to make.

In fact, in every case where the Court has upheld a congressional
delegation of its prerogative to make significant policy judgments, there has
been some special justification. In Mistretta, for example, the Court
considered a congressional delegation of authority to Article III judges to
promulgate sentencing guidelines. Few things are more policy-laden than
criminal sentencing decisions, but the Court found the delegation permissible
because “the Judiciary always has played, and continues to play, [a role] in
sentencing.” Mistretta, 488 U.S. at 391; see also ibid. (“Just as the rules of
procedure bind judges and courts in the proper management of the cases
before them, so the Guidelines bind judges and courts in the exercise of their
uncontested responsibility to pass sentence in criminal cases. In other words,
the Commission’s functions, like this Court’s function in promulgating
procedural rules, are clearly attendant to a central element of the historically

acknowledged mission of the Judicial Branch.”).

'The Court upheld the delegation only after deciding that the statute in question
“unambiguously bar[red] cost considerations from the NAAQS-setting process.” Id. at
471; see also id. at 473-74 (noting the statute “did not permit economic costs to be
considered”).
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Similarly, in NVational Broadcasting Co. v. United States, 319 U.S. 190
(1943), the Court upheld a delegation to FCC to regulate broadcasting “as
public convenience, interest, or necessity requires . . . .” Id. at 214. But
licensing of broadcasting rests on the principle “that the public. .. own[s]
the airwaves,” and that private people may use that resource only on terms
the government sets. John Harrison, Ewxecutive Administration of the
Government’s  Resources and the Delegation  Problem, in THE
ADMINISTRATIVE STATE BEFORE THE SUPREME COURT 232, 250
(Peter J. Wallison & John Yoo eds., 2022); see also MCCONNELL, THE
PRESIDENT WHO WoULD NoT BE KING, supra, at 334 (noting that the
Communications Act of 1934 “can be seen as merely a transfer back to the
executive branch of a power to manage public property”). “[S]ecur[ing] the
maximum benefits of” a public resource “to all the people of the United
States,” Nat’l Broad. Co.,319 U.S. at 217, is “within the core of the executive
power,” Harrison, Executive Administration, in THE ADMINISTRATIVE
STATE BEFORE THE SUPREME COURT, supra, at 238. And “when a
congressional statute confers wide discretion to the executive, no separation-
of-powers problem may arise if the discretion is to be exercised over matters
already within the scope of executive power.” Gundy, 588 U.S. at 159
(Gorsuch, ]J., dissenting) (citation and quotation omitted); see Wayman ».
Southard, 23 U.S. 1, 42-43 (1825) (“It will not be contended that Congress
can delegate ... powers which are strictly and exclusively legislative. But
Congress may certainly delegate to others, powers which the legislature may
rightfully exercise itself.”); United States v. Curtiss-Wright Exp. Corp., 299
U.S. 304, 319-20 (1936) (explaining that Congress may delegate more
broadly in the foreign affairs context because “the President [is] the sole
organ of the federal government in the field of international relations.”); see
also MCCONNELL, THE PRESIDENT WHO WouLD NoT BE KING,
supra, at 334 (“[S]ome of Congress’s enumerated powers are strictly and
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exclusively legislative but some are not, and Congress may either exercise the
latter powers itself or delegate them.”); Phillip Hamburger, Nondelegation
Blues,91 GEOo. WASH. L. REV. 1083, 1148 (2023) (noting that “the shared
reach of the” legislative, executive, and judicial “powers occasionally allows
different branches to do the same thing even under their different and

separated powers.”).

Section 254, in contrast, did not delegate to the executive any power
even remotely executive in character. It delegated the power to tax, which
“is a legislative function.” Nat’l Cable, 415 U.S. at 340.

True, the Supreme Court has upheld seemingly broad congressional
delegations of core legislative functions. See, e.g., Yakus, 321 U.S. at 420
(upholding a delegation to the agency to fix the prices of commodities at a
level that “will be generally fair and equitable and will effectuate the purposes
of the Act.” (citation omitted)); Am. Power & Light Co. ». SEC, 329 U.S. 90,
97 (1946) (upholding a delegation to SEC to modify the structure of holding
company systems so as to ensure that they are not “unduly or unnecessarily
complicated” and do not “unfairly or inequitably distribute voting power
among security holders.” (citation omitted)). But careful consideration
reveals that the statutes considered in all these cases limited agency
discretion enough that, at the very least, reviewing courts could “ascertain
whether the will of Congress ha[d] been obeyed.” Mistretta, 488 U.S. at 379
(quoting Yakus, 321 U.S. at 425-26).

In Yakus, for example, Congress directed the administrator
responsible for ensuring “fair and equitable” prices to “ascertain and give
due consideration to the prices prevailing” in a particular two-week period,
and to make adjustments for relevant factors including “[s]peculative
fluctuations, general increases or decreases in costs of production,

distribution, and transportation, and general increases or decreases in profits
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earned by sellers of the commodity or commodities, during and subsequent
to the year ended October 1,1941.” 321 U.S. at 421 (citation omitted). It can
hardly be contended that the executive wanted for legislative direction under
this statute, or that reviewing courts lacked workable standards. Seeid. at 426
(noting that “the standards prescribed by the ... Act” were “sufficiently
definite and precise to enable Congress, the courts and the public to ascertain
whether the Administrator, in fixing the designated prices, has conformed to
those standards”). Similarly in American Power & Light Co., the Court found
that “a veritable code of rules” set out in other sections of the statute
clarified the ambiguities inherent in the phrases “unduly or unnecessarily
complicate[d]” and “unfairly or inequitably distribute[d]” such that courts
would have no trouble testing SEC’s policies against the law. 329 U.S. at 104-
05.

The Court’s other nondelegation precedents are in accord. The
statute considered in J.W. Hampton, 276 U.S. 394, simply directed the
President to impose tariffs that would “equalize” the relative costs of
production for American companies and their foreign counterparts—a fact-
finding role. Id. at 401; see also Gundy, 588 U.S. at 163 (Gorsuch, J.,
dissenting) (noting that the statute may have required the President to make
“intricate calculations, but it could be argued that Congress had made all the
relevant policy decisions, and the Court’s reference to an ‘intelligible
principle’ was just another way to describe the traditional rule that Congress
may leave the executive the responsibility to find facts and fill up details.”).
And the term “public interest” in § 407 of the Transportation Act of 1920
was shorthand for a congressional instruction to the Interstate Commerce
Commission to ensure that proposed railroad consolidation would not result
in deteriorating service quality or unreasonable or discriminatory rates—an
instruction with discernible content in light of the common law of common
carriers. See V.Y. Cent. Sec. Corp. v. U.S., 287 U.S. 12, 25 (1932); see also id.
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at 24 (“It is a mistaken assumption that [the term ‘public interest’] is a mere
general reference to public welfare without any standard to guide
determinations. The purpose of the Act, the requirements it imposes, and the
context of the provision in question show the contrary.”); Herbert
Hovenkamp, Regulatory Conflict in the Gilded Age: Federalism and the Railroad
Problem,97 YALE L.J. 1017,1045 (1988) (“As early as the 17th century, the
common law had derived the duty to charge reasonable rates from the
common carrier’s obligation to serve everyone . . . .”). And the statute
considered in 7ouby “meaningfully constrain[ed] the Attorney General’s
discretion” because it directed the Attorney General to ban drugs only after
making a factual determination that there was a history of significant abuse
that threatened the public health. See 500 U.S. at 166; see also Gundy, 588
U.S. at 166 (Gorsuch, J., dissenting) (noting that in 7ouby the Court
“stressed all [the statutory] constraints on the Attorney General’s discretion
.. . to indicate that the statute supplied an ‘intelligible principle’ because it
assigned an essentially fact-finding responsibility to the executive.”
(emphasis in original)). And the statute considered in Lichter, 334 U.S. 742—
which authorized the executive to recoup “excessive profits” on wartime
government contracts—was likewise judicially workable. As the Court noted,
‘excessive’ simply means “[g]reater than the usual amount or degree.” 4. at
785 n.37 (quoting WEBSTER’S NEW INTERNATIONAL DICTIONARY
(2d ed. 1938)). A reviewing court would thus have no trouble discerning
whether a contractor reaped in excess because it could easily compare his

profits to those of his peers.'? And so on and so forth.

12 Moreover, as we have noted, context matters to the intelligible-principle inquiry.
So assuming arguendo Lichter blessed a delegation more sweeping than any other (we think
it did not), it is surely relevant that the Court emphasized that the statute in question came
about because of the necessities of war, “sprang from [Congress’s] war powers,” and
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So amidst all the statutes that have survived nondelegation challenges,
§ 254 stands alone. Unlike delegations implicating special agency expertise,
§ 254 delegates to FCC the power to make important policy judgments, and
to make them while wholly immunized from the oversight Congress exercises
through the regular appropriations process. Unlike delegations implicating
the power to impose criminal sentences, taxation has always been an
exclusively legislative function. Unlike the power to impose conditions on the
use of public property, taxation involves the conversion of private property.
And unlike other congressional delegations implicating core legislative
functions, § 254 is a hollow shell that Congress created for FCC to fill—so
amorphous that no reviewing court could ever possibly invalidate any FCC

action taken in its name."?

operated only for “the duration of the war or . . . a short time thereafter.” Id. at 755; 787.
As the Court explained, because “[t]he power to wage war is the power to wage war
successfully,” “[r]easonable regulations to safeguard the resources upon which we depend
for military success must be regarded as being within the powers confided to Congress to
enable it to prosecute a successful war.” 1d. at 780-81. The Panama Refining Court similarly
deemed the wartime posture of certain broad delegations meaningful to the delegation
inquiry because the President himself has war powers “cognate to the conduct by him of
the foreign relations of the government.” 293 U.S. at 422.

B Section 254 also implicates the taxing power, which makes the nondelegation
concerns it raises especially salient. See NVat’l Cable, 415 U.S. at 341 (“It would be such a
sharp break with our traditions to conclude that Congress had bestowed on a federal agency
the taxing power that we read [the relevant statute] narrowly as authorizing not a ‘tax’ but
a ‘fee.’”). That is because limitations on the taxing power have long been the mechanism
through which the people curb the excesses of unelected power. See THE FEDERALIST
No. 58 (J. Madison) (“[The House], in a word, hold[s] the purse that powerful instrument
by which we behold, in the history of the British Constitution, an infant and humble
representation of the people gradually enlarging the sphere of its activity and importance,
and finally reducing, as far as it seems to have wished, all the overgrown prerogatives of the
other branches of the government.”).
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We therefore have grave concerns about § 254’s constitutionality
under the Supreme Court’s nondelegation precedents. See Gundy, 588 U.S.
at 136 (plurality op.) (noting that the Court “would face a nondelegation
question” if the statutory provision at issue had “grant[ed] the Attorney
General plenary power to determine [the statute’s] applicability to pre-Act
offenders—to require them to register, or not, as she sees fit, and to change
her policy for any reason and at any time” (emphasis added) (citation
omitted)). Nevertheless, we need not hold the agency action before us
unconstitutional on that ground alone because the unprecedented nature of
the delegation combined with other factors is enough to hold it unlawful. See
infra, Part IIL.D.

For that reason, the framers through the Origination Clause took special care to
ensure that the taxing power remained intimately connected with the people. See U.S.
CoNST. art. I, § 7, cl.1 (“All Bills for raising Revenue shall originate in the House of
Representatives; but the Senate may propose or concur with Amendments as on other
Bills.”); 1 THE RECORDS OF THE FEDERAL CONVENTION OF 1787 544 (Max
Farrand ed., 2d ed. 1937) (George Mason) (“[T]he consideration which weighed with the
Committee [when drafting the Origination Clause] was that the [House] would be the
immediate representatives of the people, the [Senate] would not.”). In fact, “vesting the
origination power with the House was an integral part of the deal that resolved the conflict
over congressional apportionment: seats in the Senate would not be apportioned based on
population, but only the House of Representatives would have the power to initiate
legislation that raises or spends money.” Krotoszynksi, Jr., Reconsidering the Nondelegation
Doctrine, supra, at 252. Benjamin Franklin, among others, noted that “the two clauses, the
originating of money bills, and the equality of votes in the Senate, [are] essentially
connected by the compromise which had been agreed to.” 2 THE RECORDS OF THE
FEDERAL CONVENTION, supra, at 233.

So the Constitution’s original meaning would seem to compel a more restrictive
test for delegations of the taxing power. Nevertheless, the Supreme Court has declined to
apply heightened scrutiny to tax-related delegations, see Skinner, 490 U.S. at 223, and we
are not authorized to depart from that holding.
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C.
The Q1 2022 USF Tax is not only difficult to square with the Supreme

Court’s public nondelegation precedents. It was also formulated by private
entities. That raises independent but equally serious questions about its
compatibility with Article I, § 1, which requires “[a]ll legislative Powers
herein granted shall be vested in a Congress.” We (1) explain that the scope
of FCC’s delegation to private entities may violate the Legislative Vesting
Clause by allowing private entities to exercise government power. Then we
(2) explain that even if FCC’s delegation could be constitutionally justified,
FCC may have violated the Legislative Vesting Clause by delegating
government power to private entities without express congressional

authorization.
1.
a.

The Supreme Court has held Congress has broad discretion to
empower executive agencies to “execute” the law. See City of Arlington .
FCC, 569 U.S. 290, 304 n.4 (2013). “When it comes to private entities,
however, there is not even a fig leaf of constitutional justification. Private
entities are not vested with legislative Powers. Nor are they vested with the
executive Power, which belongs to the President.” Amtrak II, 575 U.S. at 62
(Alito, J., concurring) (quotation and citations omitted). So it is clear that
delegations to private entities raise constitutional concerns entirely distinct

from delegations to the executive.
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Only four times has the Supreme Court considered whether a

delegation to private entities violates Article I’s Vesting Clause.™

First, in Schechter Poultry, the Court considered a constitutional
challenge to the National Industrial Recovery Act (“INIRA”) of 1933, 48 Stat.
195. See 295 U.S. at 519-21. That statute delegated to trade or industrial
groups the authority to develop codes defining “unfair method[s] of
competition.” /4. at 521 n.4 (quotation omitted). If the codes were approved
by the President, they were to become law under “such exceptions to and
exemptions from the provisions of such code, as the President in his
discretion deem[ed] necessary to effectuate the policy” of the NIRA. Ib:d.
The Court held that the statute was unconstitutional. In part, it reasoned the
idea that “Congress could delegate its legislative authority to trade or
industrial associations or groups so as to empower them to enact the laws
they deem to be wise and beneficent for the rehabilitation and expansion of
their trade or industries,” or that “trade or industrial associations or groups
be constituted legislative bodies for that purpose because such associations
or groups are familiar with the problems of their enterprises” was “utterly
inconsistent with the constitutional prerogatives and duties of Congress.” /4.
at 537.

The next year, in Carter v. Carter Coal Company, 298 U.S. 238, 278
(1936), the Court considered a delegation challenge to the Bituminous Coal
Conservation Act of 1935, 49 Stat. 991 (repealed 1937). That statute
authorized the district board in local coal districts (the “code authority”) to

" The parties in Amtrak Il raised a private delegation challenge, but the Court did
not reach it because it determined that, for relevant purposes, Amtrak was a governmental
entity. See 575 U.S. at 55. The Court has also several times considered whether state
delegations of legislative power to private entities violated due process, see Paul J. Larkin,
The Private Delegation Doctrine, 73 FLA. L. REV. 31, 45-47 (2021), but those cases present
a question different from the one before us.
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adopt a code that included agreed-upon minimum prices for coal. Carter
Coal, 298 U.S. at 282-83. It also allowed an agreement between producers of
more than two-thirds of the annual tonnage of coal and a majority of mine
workers to set industry-wide minimum wage and maximum working-hour
agreements. /d. at 283-84. Both the minimum price codes and the labor codes
bound producers—:.e., obtained legal force —without approval by any federal
official. 7d. at 282, 284. The Court explained the statute amounted to
“delegation in its most obnoxious form” because it purported to delegate
regulatory power not “to an official or an official body, presumptively
disinterested,” but rather “to private persons whose interests . . . often are
adverse” to those whom the statute authorized them to regulate. /4. at 311.
That, the Court held, was “an intolerable and unconstitutional interference

with personal liberty and private property.” Ibid."s

In Currin v. Wallace, 306 U.S. 1, 5-6 (1939), the Court considered a
delegation challenge to the Tobacco Inspection Act of 1935, 49 Stat. 731
which authorized the Secretary of Agriculture to designate markets in which
no tobacco could be sold unless it had “been inspected and certified by an
authorized representative of the Secretary according to the established
standards.” One of the bases for the challenge was that the Secretary could
not designate a market unless two-thirds of the growers voting at a prescribed
referendum favored the designation. See Currin, 306 U.S. at 6, 15. But the
producers had no power to designate the markets in which classification
would be required; only the Secretary could do that. Nor did the statute even

5 The Court did not clearly specify which constitutional provision—the
Legislative Vesting Clause or the Fifth Amendment Due Process Clause—the statute
offended. See id. at 310-12; see also Nat’l Horsemen’s Benevolent & Protective Ass’n v. Black,
53 F.4th 869, 881 n.23 (5th Cir. 2022). But because the relevant portion of the Carter Coal
cited Schechter Poultry, a Vesting Clause case, alongside Due Process cases, the Court
presumably held the delegation was unlawful on both grounds.
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provide that the producers would help craft regulations. So unlike the private
bodies in Carter Coal, the tobacco producers had no power to “make the law
and force it upon a minority.” Id. at 15-16 (citation omitted). Congress
merely gave them the ability to prevent certain regulations from taking effect.
See 1bid. The Court accordingly rejected the challenge on the ground that the
statute did not delegate any legislative power to private entities. /bid.

Finally, in Sunshine Anthracite Coal Company v. Adkins, 310 U.S. 381,
387 (1940), the Court considered a private delegation challenge to The
Bituminous Coal Act of 1937, 50 Stat. 72 (repealed 1966), a revised version
of the statute the Court held unlawful in Carter Coal. Congress’s most
important revision was to relegate the code authorities from lawmakers to
“aid[s]” subject to the “pervasive surveillance and authority” of the
National Bituminous Coal Commission. Sunshine Anthracite, 310 U.S. at 388.
Under the revised statute, code authorities could “propose” minimum
prices, but their proposals were legal nullities until they were expressly
“approved, disapproved, or modified” by the Coal Commission. /#id. Thus,
the Court concluded that the Commission, “not the code authorities,
determine[d] [coal] prices,” 7d. at 399, and it therefore held that the statute

did not unconstitutionally delegate government power to private entities.

Lower courts have discerned from these cases the “cardinal
constitutional principle [] that federal power can be wielded only by the
federal government.” Black, 53 F.4th at 872. Private delegations are thus
constitutional only on three conditions. First, government officials must have
final decision-making authority. See Larkin, The Private Delegation Doctrine,
supra, at 50-51 (noting that in every case in which the Supreme Court has
upheld a private delegation, “the law[] at issue . . . left final decision-making
authority in the hands of a government official”’). Second, agencies must
actually exercise their authority rather than “reflexively rubber stamp [work
product] prepared by others.” Sierra Club v. Lynn, 502 F.2d 43, 59 (5th Cir.
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1974); see State v. Rettig, 987 F.3d 518, 531 (5th Cir. 2021), cert. denied, Tex.
v. Comm’r of Internal Revenue, 142 S. Ct. 1308 (2022) (““ A federal agency may
not abdicate its statutory duties by delegating them to a private entity.”
(quotation and citation omitted)).'® And third, the private actors must always
remain subject to the “pervasive surveillance and authority” of some person
or entity lawfully vested with government power. Sunshine Anthracite, 310
U.S. at 388.

In light of these strictures on private delegations, we held
unconstitutional a statute that vested a private entity with the power to make
rules regulating an industry where those rules were subject only to limited
agency review. See Black, 53 F.4th at 884-89. And the D.C. Circuit similarly
held unconstitutional a statute that empowered Amtrak to work jointly with
the Federal Railroad Administration to develop binding railroad performance
standards because the statute did not vest FRA with complete regulatory
control. See Amtrak I, 721 F.3d at 670-74, vacated and remanded sub nom.
Amtrak II, 575 U.S. 43; see also Black, 53 F.4th at 889-90 (relying on
Amtrak I).

In contrast, where courts have deemed delegations to private entities
constitutional, they have uniformly emphasized the agency’s actual decision-
making authority and control. For example, when the Third Circuit approved
the National Association of Securities Dealers’ role in securities regulation,

it explained industry self-regulation raises “serious constitutional

16 Lynn arose under the National Environmental Policy Act (“NEPA”), not the
Constitution. But Reztig repeatedly cited Lynn to expound the level of control agencies must
retain over private actors wielding governmental power for constitutional purposes. Rettig,
987 F.3d at 532. The central question in Lynn was whether an agency bore ultimate
responsibility for work product prepared by a private entity, see 502 F.2d at 59, which is
required not only by NEPA but also by the Legislative Vesting Clause, see, e.g., Black, 53
F.4th at 881.
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challenges.” Todd & Co. ». SEC, 557 F.2d 1008, 1014 (3d Cir. 1977).
Accordingly, the Court held securities self-regulation was constitutional only
after emphasizing that SEC was obliged to “insure fair treatment of those
disciplined by” NASD. Ibid. It also stressed that SEC was statutorily
required to review NASD orders, make de novo findings, and come to an
“independent decision on” securities’ violations and penalties. See 7d. at
1012; see also id. at 1012-13 (“[NASD’s] rules and its disciplinary actions
were subject to full review by the S.E.C.; a wholly public body, which must
base its decision on its own findings.” (emphasis added)). Similarly, when we
approved a private entity’s role in drafting an environmental impact
statement, we emphasized that “the applicable federal agency [bore] the
responsibility for the ultimate work product” and “independently
perform[ed] its reviewing, analytical and judgmental functions.” Lynn, 502
F.2d at 59 (quotation and citation omitted); see also Rettig, 987 F.3d at 531-32
(citing Lynn in an Art. I, § 1 challenge).

b.

FCC has delegated government power —the power to dictate the size
of the universal service contribution amount, which controls the size of a tax
levied on American consumers—to USAC and private telecommunications
carriers. That delegation is lawful only if FCC (1) has final decision-making
authority, (2) actually exercises that authority, and (3) exercises “pervasive
surveillance and authority” over the private entities exercising power in its
name. Black, 53 F.4th at 884 (quoting Sunshine Anthracite, 310 U.S. at 388).

FCC’s subdelegation of its taxing power violates this test in two ways.
The first problem is that FCC regulations provide that USAC’s projections
take legal effect without formal FCC approval. See 47 C.F.R. § 54.709(2)(3).
FCC has, in effect, given private entities the final say with respect to the size
of the USF Tax. That FCC retains discretion to revise the proposed
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contribution amount, see 7b7d., is insufficient. Congress could not say: “The
defense budget is whatever Lockheed Martin wants it to be, unless Congress
intervenes to revise it.” To make law, Congress must affirmatively adopt the
statutory text, pass it bicamerally, and present it to the President for
signature. INVS v. Chadha, 462 U.S. 919, 959 (1983). Legislation requires
action not acquiescence. Similarly, while FCC may solicit advice from USAC
and private carriers, it must affirmatively act to give legal effect to that advice

because it alone has constitutional authority to execute 47 U.S.C. § 254.

The second problem is that FCC does not appear to “independently
perform| ] its reviewing, analytical and judgmental functions” with respect to
the privately supplied universal service contribution amount. Rettig, 987 F.3d
at 532 (quoting Lynn, 502 F.2d at 59). FCC has not pointed us to anything
that suggests it even checks USAC’s work. Instead, it appears to “reflexive[ly]
rubber stamp” whatever contribution amount USAC proposes. Lynn, 502
F.2d at 59. The record before us shows that, before this litigation started,
FCC never made a single substantive change to the contribution amounts
proposed by USAC. See supra, at 6 & n.1.”

That is a de facto abdication. And when an agency de facto abdicates to
a private entity its responsibility to make governmental decisions, that entity
becomes more than a mere “aid” to the agency. See Black, 53 F.4th at 881
(quoting Sunshine Anthracite, 310 U.S. at 388). The private company
becomes a lawmaker in its own right. So de jure approval alone is not enough.
If FCC is going to rely on a non-governmental actor to supply a revenue

requirement that dictates the size of a tax levied on American consumers, it

17 Even if FCC wanted to change USAC’s proposals, it is not at all clear it could.
Petitioners contend, and FCC does not dispute, that the “approval” process for USAC’s
proposals plays out just days before the new quarter begins. With such a short time window,
it appears FCC has no real choice but to accept USAC’s proposed figures.
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must at the very least do something to demonstrate that it applied its

independent judgment.
C.

The Government’s principal counterargument is that FCC—not
USAC—is exercising governmental power. Its argument goes like this: FCC
sets out detailed regulations specifying who is eligible for what kinds of
universal service subsidies. Private companies merely project the costs they
will incur supplying the FCC-specified subsidized services and report that
information to USAC. And then USAC merely aggregates that information
into a contribution amount, which FCC turns into the contribution factor
that is levied on telecommunications revenues as a USF Tax. FCC
regulations even preclude USAC from making policy. So in determining the
contribution amount, which directly controls the size of the tax levied on
American telecommunications consumers, USAC and private carriers
perform a simple, ministerial task—a mere “fact gathering function for the
FCC.” FCC EB Br. 56 (quotation omitted).

But FCC obfuscates how the universal service sausage is really made.
FCC would have us believe its universal service policy necessarily dictates
the size of the contribution amount, and so FCC really controls the size of
the USF Tax. But that cannot be right because USF disbursements often do
not comply with FCC policy. See supra, Part I.C. Instead, large swaths of USF
funds—perhaps at one point close to one-quarter—are disbursed to ineligible
recipients. See, e.g., THE HIGH-COST PROGRAM, supra, at 2. That FCC
sets universal service policy obviously does nothing to limit the revenue FCC
allows private entities to exact from consumers to fund payments made /»

violation of FCC’s universal service policy.

Put differently, FCC policy would dictate the contribution amount

only if it in fact dictated how private companies raised and spent USF
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monies. The problem is that FCC has abdicated responsibility for ensuring
compliance to the very entities whose universal service demand projections
dictate the size of the contribution amount. See, e.g., FCC’S LIFELINE
PROGRAM, supra, at executive summary page (noting that FCC “relies on
over 2,000 Eligible Telecommunication Carriers that are Lifeline providers
to implement key program functions, such as verifying subscriber eligibility,”
which is problematic because “companies may have financial incentives to
enroll as many customers as possible”’); FCC’s E-RATE PROGRAM, supra,
at 21-22 (noting that telecommunications service providers have
opportunities to “make misrepresentations . .. during the funding phase”
that “may not be discovered due to the self-certifying nature of the

program”).

Moreover, the entity most responsible for snuffing out wasteful or
fraudulent disbursements—USAC—is run almost entirely by stakeholders
who stand to benefit financially when universal service subsidies grow. See
Leadership, UNIVERSAL SERV. ADMIN. CoO., supra; see also FCC’s E-
RATE PROGRAM, supra, at 15 (noting that FCC relies on USAC to ensure
compliance carrier compliance with FCC rules). And that is no accident.
USAC is run by self-interested stakeholders because FCC regulations require
it. See 47 C.F.R. § 54.703(b). FCC mandates that nine of USAC’s nineteen
directors represent companies in the telecommunications industry who are
compensated by the very same USF funds they raise. See 7d. § 54.703(b)(1)-
(6). It mandates that another seven represent the schools, libraries, health

care providers, and low-income consumers who are direct recipients of USF
funds. See 7d. § 54.703(b)(7)-(10).

Because the telecommunications industry polices its own compliance
with FCC universal service policy, and responsibility for monitoring the
industry falls most heavily on a board composed of industry representatives

and consumer groups with a direct financial interest in the size of USF taxes,
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private entities have a far more important and discretionary role in
determining the size of the contribution amount (which controls the level of
universal service taxation) than FCC would have you believe. For example, a
carrier could (intentionally or unintentionally) project and then supply USF-
subsidized service costing twenty-five percent more than its USF-subsidized
service would cost if it strictly complied with FCC rules. And FCC offers us
gero reason to think it would even discover the discrepancy—Ilet alone that
FCC would do anything about it. FCC has in effect said to carriers: “Here is
our universal service policy and a blank check. We’re not going to pay any
attention to what you put in the dollar box. We know you have financial
incentives to juice the number, but we trust you’ll follow our policy to the
letter anyways. Just fill it out however you see fit, take it to the bank, and the
money will be drawn from the accounts of American telecommunications
consumers.” We do not doubt that most of the industry is staffed by
individuals of the utmost integrity, but we cannot agree that private entities

are no more than ministerial bean counters when it comes to setting the USF
Tax.

Moreover, even if we put the compliance issue to one side, we would
still disagree that private companies have merely “ministerial” control over
the contribution amount. As we have noted, FCC’s counterargument turns
on the Commission’s nominal control over universal service policy. But
setting a policy is not the same as allocating funds to execute that policy. That
much is evident from the constitutional requirement that Congress
appropriate money to execute the government programs it establishes. See
U.S. CoNsT. art. I, § 9, cl. 7. Thus, FCC’s argument fails because it
impermissibly collapses universal service funding decisions into universal
service policy decisions. The decision of how much money should be set
aside to execute FCC’s universal service policies—the very decision FCC
has delegated to USAC and private carriers—is an independent decision that
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requires independent judgment. And surely discretion inheres in decisions
about how much money to allocate to a massive federal welfare program. See
Gaines v. Thompson, 74 U.S. (7 Wall.) 347, 353 (1868) (‘“A ministerial
duty . .. is one in respect to which nothing is left to discretion.” (quotation
omitted)). So even if we thought FCC correctly described the role of private
entities, we would still conclude that dictating the contribution amount is an
exercise of government power.

* * *

FCC has not delegated to private entities a trivial, fact-gathering role.
It has delegated the power to dictate the amount of money that will be exacted
from telecommunications carriers (and American consumers in turn) to
promote “universal service.” In other words, it has delegated the taxing
power. And the delegation is not even “to an official or an official body,
presumptively disinterested,” but rather to private persons vested with no
government power and with interests that “often are adverse” to those
whom they are taxing. Carter Coal, 298 U.S. at 311; see also Ass’n of Am.
Railroads v. U.S. Dep’t of Transp. (“ Amtrak III), 821 F.3d 19, 29 (D.C. Cir.
2016) (“Delegating legislative authority to official bodies is inoffensive
because we presume those bodies are disinterested, that their loyalties lie
with the public good, not their private gain. But here, the majority producers
may be and often are adverse to the interests of others in the same business.”
(citation and quotation omitted)). We accordingly have serious trouble

squaring FCC’s subdelegation with Article I, § 1 of the Constitution.'®

® JuDGE NEWSOM recently expressed skepticism that the private entities
involved in USF may constitutionally exercise the power FCC delegated to them. See
Consumers’ Rsch., 88 F.4th at 932 (Newsom, J., concurring). But JUDGE NEWsOM voted
to deny a petition for review that is almost identical to the one before us because in his view,
these private entities exercise executive rather than legislative power, and petitioners did
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2.

Even if the Constitution does not categorically forbid FCC’s
delegation to USAC and private telecommunications carriers, 47 U.S.C.
§ 254 does not authorize it. And there is no precedent establishing that
federal agencies may subdelegate powers in the absence of statutory
authorization. To the contrary, the only Supreme Court cases blessing private

delegations involved explicit statutory authorizations.
a.

At the Founding, the maxim that delegata potestas non potest delegari—
no delegated powers can be further delegated—was widely accepted. The
maxim has its roots in the civil law. See Patrick W. Duff & Horace E.
Whiteside, Delegata Potestas Non Potest Delegari: A Maxim of American
Constitutional Law, 14 CORNELL L.Q. 168, 171 (1929). Lord Coke
enshrined the maxim as a common law doctrine. See 7d. at 170-71 (citations
omitted). And the doctrine endured through the founding generation, as
evidenced by treatises of the great 19th-century scholars. Samuel Livermore,
for example, noted that “[a]n authority given to one person cannot in general
be delegated by him to another; for being a personal trust and confidence it is
not in its nature transmissible, and if there be such a power to one person, to
exercise his judgment and discretion, he cannot say, that the trust and
confidence reposed in him shall be exercised at the discretion of another
person.” A TREATISE ON THE LAW OF PRINCIPAL AND AGENT AND
OF SALES BY AUCTION 54 (1818). Likewise, James Kent wrote that “[a]n

agent, ordinarily and without express authority, has not power to employ a

not raise an Article II challenge. /67d. With utmost respect to our distinguished colleague,
private entities do play a legislative role in the USF because their projections directly
control the size of USF tax rates, and setting tax rates is unquestionably a legislative
function. See supra, Part I1L.B.
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sub-agent to do the business, without the knowledge or consent of his
principle. The maxim is, that delegatus non potest delegare, and the agency is
generally a personal trust and confidence which cannot be delegated.” 2
COMMENTARIES ON AMERICAN LAwW 496 (1827). And Joseph Story
agreed, explaining that “[o]ne, who has a bare power or authority from
another to do an act, must execute it himself, and cannot delegate his
authority to another; for this being a trust or confidence reposed in him
personally, it cannot be assigned to a stranger, whose ability and integrity
might not be known to the principal or who, if known, might not be selected
by him for such a purpose.” COMMENTARIES ON THE LAW OF
AGENCY, AS A BRANCH OF COMMERCIAL AND MARITIME
JURISPRUDENCE 66-67 (1844).

As with most rules, this one had exceptions. Common lawyers
assumed that ministerial tasks could be subdelegated. See GARY LAWSON
& Guy SEIDMAN, “A GREAT POWER OF ATTORNEY”:
UNDERSTANDING THE FIDUCIARY CONSTITUTION 115 (2017). And
a fiduciary document could specifically authorize subdelegations of delegated
authority. 1bid.

But as a general matter, “[t]he founding-era rule against subdelegation
of delegated agency authority is as clearly established as any proposition of
law can be established.” /4. at 114. And it was not merely a proposition of
agency law. In fact, the Supreme Court once noted that the maxim “has had
wider application in the construction of our federal and state Constitutions
than it has in private law.” J.W. Hampton, 276 U.S. at 405-06; see also Duff
& Whiteside, Delegata Potestas Non Potest Delegari, supra, at 175 (“[I]n
cases which involve a supposed delegation to an independent board or
commission, as well as those where the delegation is to the executive or

judiciary, the maxim delegata potestas non potest delegari, or its English
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equivalent, has been the chief reliance of the courts, and has attained in their

eyes the dignity of a principle of constitutional law.”).

So the Founders’ law prohibited unauthorized subdelegations of non-
ministerial delegated authority, and the Supreme Court has recognized that
as a constitutional principle. See J.W. Hampton, 276 U.S. at 405-06; cf.
Gundy, 588 U.S. at 135 (plurality op.) (“Article I of the Constitution provides
that ‘[a]ll legislative Powers herein granted shall be vested in a Congress of
the United States.’ § 1. Accompanying that assignment of power to Congress
is a bar on its further delegation.”). We think the clear implication is that the
Constitution imposes upon federal agencies—acting as agents of the people’s
representatives in Congress—a duty to wield delegated power unless
Congress authorizes subdelegation or the subdelegation involves no more
than ministerial tasks. In other words, “ Congress may formalize [a limited]
role [for| private parties” in executing its laws, Amtrak I, 721 F.3d at 671
(emphasis added) (citing Sunshine Anthracite, 310 U.S. at 388), but agencies

may not.
b.

This rule does not just accord with law at the Founding; it also accords

with Supreme Court precedent.

The Court has emphasized the “vital constitutional principle” that
“[l]iberty requires accountability.” Amtrak II, 575 U.S. at 57 (Alito, ]J.,
concurring). Every executive branch official is in some way accountable to
the people because every executive branch official may be removed—for
good cause at least—by the President, who is himself “the most democratic
and politically accountable official in Government.” Sesla L. LLC v. CFPB,
591 U.S. 197, 224 (2020). Private persons, in contrast, may not be removed
by the President because private persons do not wield any portion of “the

executive Power” our Constitution vests “in a President of the United States
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of America.” U.S. CONST. art. I} § 1, cl. 1. There is no reason to lightly
infer that Congress intends to insulate law execution from democratic

accountability in this way."

In accordance with these principles, both Supreme Court cases
authorizing private entities to wield anything like government power
involved express authorizations from Congress. The Tobacco Inspection Act
considered in Currin expressly provided that regulations would take effect
only with the support of two-thirds of the tobacco growers in the relevant
market. See 306 U.S. at 6, 15. And the Bituminous Coal Act considered in
Sunshine Anthracite created the very private boards that proposed minimum
prices and labor codes to the Coal Commission. See 310 U.S. at 387-88
(noting that the statute provided for “[sJome twenty district boards of code
members . . . which are to operate as an aid to the Commission” and
“specifie[d] in detail the methods of their organization and operation, the
scope of their functions, and the jurisdiction of the Commission over

them.”).20
C.

Section 254, by contrast, makes no mention of the fact that private

entities might be responsible for determining the size of the tax FCC levies

1 Deciding who should exercise governmental power can be as important as
deciding whether governmental power should be delegated in the first place. If it were not,
we would not care so deeply about Presidential elections. So democratic accountability is
frustrated when decisions about who should exercise governmental power are made by
bureaucrats—whose connection to the people is real but highly attenuated —rather than
Congress, whose members are directly “accountable to [their] constituents through regular
popular elections.” Jarkesy, 34 F.4th at 459 (citation omitted).

%0 Likewise the Maloney Act, which the Third Circuit considered in 7odd & Co.,
specifically authorized registered organizations to self-regulate over-the-counter securities
markets. See 557 F.2d at 1012.
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on American consumers. It does not even mention USAC, a Delaware

corporation FCC established without congressional authorization.

When asked at oral argument to identify the portion of § 254 that
authorizes FCC to subdelegate administration of the universal service
contribution mechanism to private entities, the Government’s counsel could
point only to subsection § 254(b)(5). See Oral Arg. at 46:40-48:55. That
subsection directs FCC to establish “mechanisms to preserve and advance
universal service.” § 254(b)(5). But a directive to establish “mechanisms”
plainly does not imply that those “mechanisms” may be controlled by a
private, non-governmental entity incorporated by FCC without any

involvement from Congress.

In fact, § 254(b)(5) seems to suggest precisely the opposite. Rather
than directing FCC to establish private mechanisms, it specifically instructs
FCC to establish “Federal and State mechanisms,” 7b:d., which indicates
Congress intended to make government entities responsible for

administering universal service programs. So subsection (b)(5) is unavailing.

The closest § 254 comes to contemplating that a non-governmental
entity might play any role in executing the statute is to incorporate by
reference some of the preexisting regulations governing the Lifeline Program.
See § 254(j) (“Nothing in this section shall affect the collection, distribution,
or administration of the Lifeline Assistance Program provided for by the
Commission under regulations set forth in section 69.117 of title 47, Code of
Federal Regulations, and other related sections of such title.”). Those
regulations made the National Exchange Carrier Association (“NECA”)
responsible for calculating the Lifeline Assistance charges levied on local
exchange carriers. See 47 C.F.R. § 69.117 (10-1-95 ed.). And they gave local
exchange carriers a small role in determining the size of Lifeline Assistance

charges because carriers could obtain subsidies for their self-reported costs
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incurred in waiving one kind of regulatory fee. See id. § 69.104(j) (10-1-95
ed.).

But the fact that § 254 incorporated certain pre-1996 Lifeline
Assistance program regulations does not suggest Congress authorized FCC’s
abdication of responsibility for the USF Tax to private entities. That is for

three reasons.

First, NECA’s role under 47 C.F.R. § 69.117 in 1995 was not remotely
analogous to USAC’s current role of administering the entire USF. Section
69.117 charged NECA only with two simple, ministerial tasks: (1) Calculating
Lifeline Assistance charges by “dividing the sum of one-twelfth of the
projected annual Lifeline Assistance revenue requirement and one-twelfth of
the projected annual revenue requirement calculated by all telephone
companies pursuant to § 69.104(1) by the number of common lines
presubscribed to interexchange carriers . . . .” Id. § 69.117(b) (10-1-95 ed.).
And (2) “bill[ing] and collect[ing] the charge, and disburs[ing] associated
revenue.” Ibid. USAC’s role as USF administrator, by contrast, involves far

more than ministerial tasks. See supra, Part II1.C.1.c.

Second, the carriers’ role under 47 C.F.R. § 69.117 (and associated
regulations) in 1995 was not analogous to their role in 2023. Before the 1996
Act, FCC regulations authorized certain carriers to bill the Lifeline Program
for costs associated with waiving certain minor, regulatorily imposed end
user common line charges for certain means-tested subscribers pursuant to a
carrier-developed plan certified by FCC. Id. § 69.104(j) (10-1-95 ed.). But
carriers could waive end user charges only if they reduced their own service
rate charges by an equivalent amount. /b7d. That is nothing like the modern
universal service regime, which allows a greatly expanded class of carriers to
bill USF for a broad range of subsidized services provided at no cost to

themselves.
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Third, even if the role NECA and telecommunications carriers played
in administering Lifeline Assistance charges before § 254 was analogous to
the role they play in administering the modern Lifeline Program, there is no
evidence Congress contemplated private entities would play the same role in
administering the three other major universal service programs FCC has
established pursuant to its § 254 authority. That Congress provided a narrow
role for certain private entities in administering a small government program
subsidizing one kind of telecommunications service says nothing about
whether Congress authorized a broadly expanded class of private entities to
play a central role in administering a nine-billion-dollar welfare fund offering
subsidies for technologies no one could have imagined when § 254 was
enacted. If anything, the text of § 254 suggests Congress actually meant to
preclude private entities from administering USF programs other than
Lifeline. That is because NECA did administer the pre-1996 USF. See 47
C.F.R. § 69.116 (10-1-95 ed.). But NECA’s USF responsibilities were distinct
from its Lifeline Assistance responsibilities; the former were spelled out in
§ 69.116, and the latter in § 69.117. Congress referenced § 69.117 in § 254,
but it conspicuously did not reference §69.116. Congress’s explicit
recognition of one relatively minor aspect of private companies’ participation
in the pre-1996 Lifeline Assistance regime thus evinces that Congress knew
how to empower private companies and chose not to empower them to

administer other aspects of the USF.

So if Congress authorized FCC to delegate sweeping universal service
responsibilities to private entities, it did not say so very clearly. Indeed, it
speaks volumes that the only plausible statutory justification for FCC’s
subdelegation—§ 254(j)—is so ambiguous that FCC, which should be more
familiar with § 254 than anyone, did not even think to point to it as

justification for its reliance on private companies to set the USF Tax.
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FCC subdelegated the power to determine the universal service
contribution amount to USAC, who further subdelegated it to private, for-
profit telecommunications carriers. That subdelegation was not authorized.
See supra, Part I11.C.2.c. And the tasks FCC subdelegated are not ministerial.
See supra, Part III1.C.1.b-c. So even if Article I, § 1 does not categorically
forbid USAC and private telecommunications carriers from exercising the
kind of power FCC has vested in them, it may forbid them from doing so

absent express congressional authorization.?
D.

We are highly skeptical that the contribution factor before us
comports with the bar on congressional delegations of legislative power. And
we are similarly skeptical that it comports with the general rule that private
entities may not wield governmental power, especially not without express
and unambiguous congressional authorization. But we need not resolve
either question in this case. That is because the combination of Congress’s
sweeping delegation to FCC and FCC’s unauthorized subdelegation to
USAC violates the Legislative Vesting Clause in Article I, § 1.

2! Petitioners certainly could have framed their private nondelegation challenge in
statutory terms. See Consumers’ Rsch, 88 F.4th at 933 (Newsom, J., concurring) (“[I]t may
be that USAC is operating in contravention of the governing statute, 47 U.S.C. § 254,
which conspicuously never even mentions USAC, let alone authorizes its involvement in
the universal-service program.” (emphasis in original)). But assuming private entities are
permitted to exercise government power at all, the decision to delegate government power
to a private entity is itself a legislative one. And since agencies may not wield legislative
power, we are persuaded FCC’s unauthorized decision to delegate government power to a
private actor likely violates not only § 254 but also Article I, § 1 of the Constitution. But see
7d. at 933 n.5 (Newsom, J., concurring) (expressing skepticism that the lack of statutory
authorization for a delegation to a private entity “has any real bearing on the constitutional
[private nondelegation] question” (emphasis in original)).
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We (1) explain the Supreme Court’s cases instructing that separation-
of-powers jurisprudence is done holistically, with an eye to constitutional
history and structure, not by dissecting government programs into their
component parts. Then we (2) explain why an agency action involving a
broad congressional delegation and an unauthorized agency subdelegation to
private entities violates the Constitution even if neither of those features does

so independently.
1.

The Supreme Court has instructed us to review separation-of-powers
challenges holistically. And it has held that two or more things that are not
independently unconstitutional can combine to violate the Constitution’s

separation of powers.

Take for example Sezla Law, 591 U.S. 197. The question presented in
that case was whether a for-cause removal restriction unconstitutionally
infringed the President’s power to remove the Director of the Consumer
Financial Protection Bureau. See 7d. at 204. Two lines of precedent seemed
to converge to suggest the removal restriction at issue posed no constitutional
problem. First, Humphrey’s Executor v. United States, 295 U.S. 602 (1935),
established that Congress may constitutionally grant for-cause removal
protections to a group of agency directors that wield executive power. See also
Seila L.,591 U.S. at 216 n.2 (noting that F'T'C has always exercised executive
power). Second, Morrison v. Olson, 487 U.S. 654 (1988), established that
Congress may constitutionally give for-cause removal protection to a single
official vested with executive authority. See also Seila L., 591 U.S. at 217
(noting that the independent counsel wielded executive power). The Court
of Appeals accordingly reasoned that Humphrey’s Executor and Morrison
controlled and that the statutory provision limiting the President’s power to
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remove the CFPB director was constitutional. CFPB v. Seila L. LLC, 923
F.3d 680, 684 (9th Cir. 2019).

The Supreme Court reversed. It granted that some for-cause removal
restrictions are not problematic. See Sesla L., 591 U.S. at 215. And it granted
that for-cause removal restrictions applied to single-member directorships
are sometimes constitutionally permissible. See 7d. at 217. But it held the
combination of (1) for-cause removal, (2) a one-member CFPB Director, and
(3) the capacious powers of the CFPB created a constitutional problem. /4. at
224-25; see also id. at 258 (Thomas, J., concurring in part) (“The
constitutional violation results from, at a minimum, the combination of the
removal provision and the provision allowing the CFPB to seek enforcement
of a civil investigative demand.” (emphasis added) (citations omitted)). In
other words, three features of the CFPB—each independently
constitutional —combined to create a “new situation” that could not be
decided by reference to precedents that concerned only one aspect of the
problem. /d. at 220 (citation omitted).

The same kind of reasoning guided the Court in Free Enterprise Fund
v. Public Company Accounting Oversight Board, 561 U.S. 477 (2010). In that
case, the question presented was whether “the President [may be] restricted
in his ability to remove a principal officer, who is in turn restricted in his
ability to remove an inferior officer, even though that inferior officer
determines the policy and enforces the laws of the United States[.]” Id. at
483-84. The Court noted its previous holding that Congress may provide for
restrictions on the President’s ability to remove the directors of independent
agencies like SEC. See 7d. at 483; see also Humphrey’s Executor, 295 U.S. 602.
It also noted its previous holding that Congress may provide for restrictions
on the power of principal executive officers to remove their own inferiors. See
ibid.; see also United States v. Perkins, 116 U.S. 483 (1886). But the Court held
that the combination of two separate layers of removal protections created “a
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new situation not yet encountered by the Court.” Free Enter. Fund, 561 U.S.
at 483. And that combination, the Court held, violated the Constitution. /4.
at 484.

Seila Law and Free Enterprise Fund thus evince a general principle that,
with respect to the separation of powers at least, two constitutional parts do
not necessarily add up to a constitutional whole. Cf. Aristotle, Metaphysics, in
1 WORKS OF ARISTOTLE 569 (Mortimer J. Adler ed., W. D. Ross trans.,
1990) (observing “the whole is” often “something besides the parts”).
Rather, reviewing courts must consider a government program holistically,
with an eye toward its compatibility with our constitutional history and
structure. See Sesla L., 591 U.S. at 222.

2.

Here, history and structure both point in the same direction: the

universal service contribution mechanism is unconstitutional.
a.

“Perhaps the most telling indication of a severe constitutional
problem” with the structure of a government program “is a lack of historical
precedent to support it.” Id. at 220 (quotation omitted) (quoting Free Enter.
Fund, 561 U.S. at 505). And USF’s double-layered delegation is

unprecedented.

First, there is no record of any government program like USF in all
the U.S. Reports. The only case that even remotely resembles USF’s
combination of a broad congressional delegation with significant industry
involvement is Sunshine Anthracite, 310 U.S. 381. See supra, Part I11.C.1.a.

While Sunshine Anthracite is the closest analogue, it is not really that
close. Unlike USAC and private telecommunications carriers, which de facto

decide the USF contribution amount, the code authorities under the
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Bituminous Coal Act of 1937 only had the power to recommend minimum coal
prices. See 310 U.S. at 399 (“[The Coal Commission], not the code
authorities, determines the prices.”). And the only recommendations the
code authorities could make were cabined by a clear rule: Congress provided
that minimum coal prices were to be fixed at a level which “reflect[ed] as
nearly as possible the relative market values at points of delivery taking into
account specifically enumerated factors,” 7d. at 397 —namely labor, supplies,
power, taxes, insurance, workmen’s compensation, royalties, depreciation
and depletion and all other direct expenses of production, coal operators’
association dues, district board assessments for Board operating expenses
only levied under the code, and reasonable costs of selling and the cost of
administration. See The Bituminous Coal Act of 1937, 50 Stat. at 78. Those
enumerated factors, “consistently with the process of coordination, yield a
return to each area approximating its weighted average cost per ton.”
Sunshine Anthracite, 310 U.S. at 397.%2

That case is nothing like ours. To make Sunshine Anthracite apposite,
the Coal Commission’s discretion to set minimum prices would have had to
have been unfettered (it was not); the Coal Commission’s passive
acquiescence would have had to make the code authorities’ price
recommendations legally binding (it did not); and there would have to have
been evidence that the Coal Commission always agreed with the code

authorities’ price recommendations (there was not).

Second, FCC has not pointed to any historical analogue outside the
U.S. Reports. That is hardly surprising. USF combines a sweeping delegation
of the taxing power, see supra, Part II1.B, with a subdelegation of that power

2 The statute also authorized the Commission to fix maximum coal prices under
certain circumstances, but the code authorities had no role in formulating those maximums.
See ibid.
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to private entities with a personal financial interest in the size of the tax, see
supra, Part II1.C. It is difficult to imagine early Congresses would have

authorized a similarly dual-layered delegation of the taxing power.

True, Congress has always relied on the executive to execute tax laws.
For example, in 1798 Congress vested tax assessors with authority to value
real estate for the purpose of administering a nationwide direct tax. See Act
of July 14, 1798, ch. 75, 1 Stat. 597 (1798); see also Nicholas R. Parrillo, A
Critical Assessment of the Originalist Case Against Administrative Regulatory
Power: New Evidence from the Federal Tax on Private Real Estate in the 1790s,
130 YALE L.J. 1288 (2021). But the 1798 direct tax is no precedent for the
USF Tax because the 1798 direct tax is nothing like the USF Tax. That is for

three reasons.

First, the 1798 Congress itself decided the amount of revenue the
Government would levy from American citizens. See Parrillo, New Evidence,
supra, at 1303 (“Congress decided to raise $2 million nationwide and, per the
Constitution’s requirement for direct taxes, apportioned that sum among the
states according to each state’s free population plus three-fifths of its slave
population.”). In contrast, Congress through § 254 delegated to FCC the
power to decide how much revenue the Government will raise via USF taxes.
And FCC’s revenue-raising discretion is limited only by the most amorphous
of standards. See supra, Part II1.B.2. So while the 1798 Executive Branch only
had authority to raise $2 million, the present-day FCC can levy taxes
practically ad infinitum based on little more than its own conception of the
public interest. See 7bid. It thus strains credulity to analogize the 1798 direct
tax to the USF Tax.

Second (and relatedly), unlike the Congress that enacted § 254, the
1798 Congress made all the relevant tax policy decisions. It decided to raise
$2 million, it decided to levy the $2 million through direct taxes on property
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(mostly real estate), and it decided how the tax burden would be allocated:
mainly in proportion to the value of citizens’ property in money. Parrillo,
New Evidence, supra, at 1303; see supra, Part 1IL.B.2 (explaining the policy
decisions § 254 leaves for FCC). That makes sense because tax decisions—
including decisions about rates—traditionally implicated the legislative
power and so could not be made by officials in the executive branch. See
PHILLIP HAMBURGER, IS ADMINISTRATIVE LAW UNLAWFUL 57-
64 (2014).

Obviously a direct tax on land could not be administered without a fair
accounting of the value of citizens’ property, so Congress provided for
assessors and gave them authority to assess the value of citizens’ property.
Congress did not provide detailed instructions about how assessors were to
go about their business, but that is of no significance. At common law,
“[d]eterminations of facts, including assessments, were understood . . . to be
judicial in nature, not legislative. Although not actually exercises of judicial
power, they were expected to mimic judicial decisions at least in being
exercises of judgment” as opposed to legislative  will.
Hamburger, Nondelegation Blues, supra, at 1211 (emphasis added). In other
words, the making of assessments has never involved legislative power
because it has always been assumed that assessors must accurately

characterize the facts on the ground and fairly apply the law to the facts.

For example, in 1598 the English Court of Common Pleas heard a case
concerning the power of the sewers commissioners, who were tasked with
repairing riverbanks and assessing the costs to nearby landowners. See
Rooke’s Case, 77 Eng. Rep. 209 (C.P. 1598) (Coke, J.). The commissioners
repaired a riverbank and then assessed the entire cost to one nearby
landowner. The landowner sued, and Lord Coke held the commissioners
acted unlawfully because they were supposed to assess repair costs to “all
who had land in danger.” 4. at 210. Coke explained that while “[t]he words
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of the commission [gave] authority to the commissioners to do according to
their discretions,” the commissioners could “not [act] according to their
wills and private affections” but rather were “limited and bound with the
rule of reason and law.” Id. at 210. Thus, the discretion possessed by the
commissioners was merely the discretion “to discern between falsity and
truth.” Ibid. In other words, the commissioners had the power to determine
whose land was truly endangered by damaged riverbanks, but they could not
use that discretion to make policy judgments about which landowners should
bear the cost of repairing those banks. See HAMBURGER, Is
ADMINISTRATIVE LAW UNLAWFUL, supra, at 97-100 (describing the

nature of assessments at common law).

Like the common law assessors, the tax assessors at the founding had
discretion merely “to discern between falsity and truth” in property values.
Rooke’s Case, 77 Eng. Rep. at 210. Federal officials assumed all property had
a “correct valuation.” Parrillo, New Evidence, supra, at 1366 (quoting
OLIVER WoLcoTT, Jr., DIRECT TAXES 441 (1796)). The task of
officials executing the direct tax was merely to make the factual
determinations necessary to unearth that correct valuation. Congress told the
assessors to do this “just[ly] and equitab[ly]” — “a familiar measure of the
conduct of government officials making judicial or judicial-like
determinations, including assessments.” Hamburger, Nondelegation Blues,
supra, at 1212. The assessors accordingly had no power to make tax policy, at
least not legitimately. And the kinds of factual findings Congress charged the
assessors with making have never been thought to involve legislative power.
See, e.g., Panama Refin., 293 U.S. at 426 (“[A]uthorizations given by
Congress to selected instrumentalities for the purpose of ascertaining the
existence of facts to which legislation is directed have constantly been

sustained.”).
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It is possible that assessors sometimes mischaracterized the value of
property so as to shift the tax burden from one group of citizens to another.
See Hamburger, Nondelegation Blues, supra, at 1212 (noting “assessments and
other determinations of fact have often been misused to exercise a disguised
legislative power”). If that is right, some assessors may have exercised will
rather than judgment and so acted in a legislative rather than an executive
capacity. But in doing so, the assessors abused the power the 1798 Congress
gave them, and abuses of a power do not change the nature of the power itself.
For example, it is commonly said that the Supreme Court in Lochner abused
the judicial power. See, e.g., Kermit Roosevelt III; What if Slaughter-House
had been Decided Differently?, 45 IND. L. REV. 61, 84 (2011) (noting in
Lochner the court committed “the sin . . . of substituting judicial for legislative
policymaking”). But no one contends that in light of Lochner’s abuses the
Court in fact exercises legislative power when it rules in constitutional cases.

So too with the assessors.

Thus, we can find no historical precedent for broad delegations of
Congress’s power to tax. But even if there were—even if the 1798 direct tax
suggests Congress may delegate the Taxing Power to the Executive Branch—
there is still no historical precedent for the USF Tax. That is because it is
utterly inconceivable that the first Treasury, upon receiving from Congress
broad powers to levy taxes on American citizens, would have abdicated
responsibility for determining tax rates to privately employed bounty hunters
who had a personal financial interest in the amount of tax revenue collected.
And that is exactly what FCC has done here. See supra, Part I11.C.

Accordingly, USF’s double-layered delegation “is an innovation with
no foothold in history or tradition.” Sezla L., 591 U.S. at 222.
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b.

In addition to being a historical anomaly, USF’s double-layered

delegation “is incompatible with our constitutional structure.” Ibid.

Both the public and the private nondelegation doctrines exist to
ensure that Congress exercises its legislative powers—the greatest of the
powers vested by the Constitution in the federal government— “in a way that
comports with the People’s will.”# Jarkesy, 34 F.4th at 459; see THE
FEDERALIST No. 51 (J. Madison) (“A dependence on the people is, no

doubt, the primary control on the government[.]”’). As we previously noted:

Every member of Congress is accountable to his or her
constituents through regular popular elections. And a duly
elected Congress may exercise the legislative power only
through the assent of two separately constituted chambers
(bicameralism) and the approval of the President
(presentment). This process, cumbersome though it may often
seem to eager onlookers, ensures that the People can be heard
and that their representatives have deliberated before the
strong hand of the federal government raises to change the
rights and responsibilities attendant to our public life.

% The private nondelegation doctrine also likely applies to delegations of the
executive power to private entities, see Amtrak II, 575 U.S. at 62 (Alito, J., concurring)
(“[I]t raises ‘difficult and fundamental questions’ about the ‘delegation of Executive
power’ when Congress authorizes citizen suits.”) (quoting Friends of the Earth, Inc. v.
Laidlaw Environmental Services (TOC), Inc., 528 U.S. 167, 197 (2000) (Kennedy, J.,
concurring), but petitioners did not raise an Article II challenge. If they had, we might also
conclude that FCC has unconstitutionally delegated the executive power to private entities.
See Consumers’ Rsch, 88 F.4th at 934 (Newsom, J., concurring) (“[I]t seems obvious to me
that in collecting de facto taxes and distributing benefits USAC is exercising ‘executive’
power.”).
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Jarkesy, 34 F.4th at 459-60 (citations and footnote omitted). “But that
accountability evaporates if a person or entity other than Congress,” whether

public or private, “exercises legislative power.” Id. at 460 (citation omitted).

Broad congressional delegations to the executive undermine
democratic accountability for at least three reasons. First, they allow
Congress to circumvent the “many accountability checkpoints” inherent in
the Constitutional lawmaking process. Amtrak I, 575 U.S. at 61 (Alito, ]J.,
concurring). Second, they obscure lines of accountability the Framers
intended to be clear. See Gundy, 588 U.S. at 155 (Gorsuch, J., dissenting)
(“[Bly directing that legislating be done only by elected representatives in a
public process, the Constitution sought to ensure that the lines of
accountability would be clear: The sovereign people would know, without
ambiguity, whom to hold accountable for the laws they would have to
follow.”); 7d. at 156 (Gorsuch, J., dissenting) (*“Legislators might seek to take
credit for addressing a pressing social problem by sending it to the executive
for resolution, while at the same time blaming the executive for the problems
that attend whatever measures he chooses to pursue. In turn, the executive
might point to Congress as the source of the problem. These opportunities
for finger-pointing might prove temptingly advantageous for the politicians
involved, but they would also threaten to disguise responsibility for the
decisions.” (citations and quotation omitted)). And third, they render the
promise of recourse to the judiciary illusory because they give reviewing
courts no standard against which to measure the compatibility of executive
action with the prescriptions of the people’s elected representatives. See 7d.
at 167-68 (Gorsuch, J., dissenting) (noting the similarity of the questions

raised in vagueness challenges and delegation challenges).

Delegations to private entities undermine accountability for different
reasons. Most obviously, private entities are “neither legally nor politically

accountable to ... government officials or to the electorate.” Larkin, 7he
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Private Delegation Doctrine, supra, at 20; see Black, 53 F.4th at 880 (“[I]f
people outside government could wield the government’s power| Jthen the
government’s promised accountability to the people would be an illusion.”).
Unlike officers of the United States, who “must take an oath or affirmation
to support the Constitution,” Amtrak II, 575 U.S. at 57 (Alito, J., concurring)
(citing U.S. CONST. art. VI, cl. 3), directors of private entities owe no fealty
to the Constitution and instead owe legal obligations to their shareholders.
See 2 Bus. & CoM. Litic. FED. Cts. § 13:77 (5th ed.) (“Under
Delaware law, directors, officers, and controlling shareholders owe a duty of
loyalty to the company and to its shareholders or owners.”). Moreover,
“passing off a Government operation as an independent private concern”
allows “Government officials [to] wield power without owning up to the
consequences” because the people might not associate bad results with the
Government at all. Amtrak II, 575 U.S. at 57 (Alito, J., concurring).

USF combines these features, meaning accountability is undermined
twice over. First, the public cannot tell whether it is being taxed by the FCC
or USAC. See Universal Service, UNIVERSAL SERV. ADMIN. Co., supra
(“Using information from universal service program participants, USAC
estimates how much money will be needed each quarter to provide universal
service support.” (emphasis added)). And if some sleuthing member of the
public suspected the federal government was behind the mysterious USF
charge on his phone bill, how could he determine which governmental official
to blame? Not only could Congress and FCC point fingers at each other, see
Gundy, 588 U.S. at 156 (Gorsuch, ]J., dissenting), but both could offload
responsibility onto the private entities (USAC and its private, for-profit,
constituents) to which FCC delegated the USF Tax without congressional
authorization. See Free Enter. Fund, 561 U.S. at 497-98 (“The diffusion of
power carries with it a diffusion of accountability . . . Without a clear and

effective chain of command, the public cannot determine on whom the blame
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or the punishment of a pernicious measure, or series of pernicious measures
ought really to fall.” (citation omitted)). And even as government officials
are immunized from public oversight by this “Matryoshka doll” of
delegations and subdelegations, 7d. at 497, important governmental
responsibilities are carried out by private entities with a legal obligation not
to serve the public but rather to reap profits from it. And last but not least,
reviewing courts are handicapped from redressing the injuries of aggrieved

citizens by the complete absence of a judicially workable standard in 47
U.S.C. § 254.

Thus, just as the added layer of tenure protection at issue in Free
Enterprise Fund “ma[de] a difference” to the President’s ability control the
executive branch, 4. at 495, so too do the myriad obfuscations of the USF
Tax make a difference to the Legislative Vesting Clause. Accordingly, we
hold that the universal service contribution mechanism’s double-layered
delegation “is incompatible with our constitutional structure.” Sesla L., 591
U.S. at 222.

IV.

Finally, a brief word about the dissenting opinions. The principal
dissent spills much ink on the distinction between fees and taxes only to
conclude the distinction does not matter because all “revenue-raising
delegation[s]” are the same. Post, at 96 (Stewart, J., dissenting). And how
does the Constitution permit double insulation of a revenue-raising delegation

like the USF? The principal dissent does not say.

The second dissenting opinion calls the majority opinion an
“unannounced” and “unprecedented” “sleight of hand.” Post, at 98, 105
(Higginson, J., dissenting). Worse, it is a usurpation that leaves “the political

branches powerless to govern.” Post, at 101, 105. With deepest respect for
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our esteemed colleagues who see this case differently, the dissenting

opinion’s legal authorities do not support its conclusions.

For example, it repeatedly accuses us of contravening Supreme Court
precedent. Post, at 98, 99, 100, 101, 103, 105 (Higginson, J., dissenting). But
which precedent, precisely, are we flouting? The dissenting opinion does not
say. The closest it comes is to contend that the Supreme Court has
considered cases involving both a “delegation of legislative power and a] ]
delegation of government power to a private entity, yet the Court has never
instructed . . . that a different standard applies.” /4. at 98-99 (Higginson, J.,
dissenting). But in which case did the Supreme Court consider a double
delegation problem like the one presented here? The statutory provision at
issue in Carter Coal did not feature a combined public/private delegation; it
delegated power directly to private enterprise. See 298 U.S. at 283-84. And
the Court found that violated the Constitution. /d. at 311. Having found that
statute unconstitutional, it would have been quite peculiar for the Court to
proceed to render an advisory opinion on whether a nonexistent double

delegation would also violate the Constitution.

Meanwhile, in Currin and Sunshine Anthracite, the Court found the
Government had not delegated any legislative power to any private entity.
See Currin, 306 U.S. at 15 (“So far as growers of tobacco are concerned, the
required referendum does not involve any delegation of legislative
authority.”); Sunshine Anthracite, 310 U.S. at 399 (“Since law-making is not
entrusted to the industry, this statutory scheme is unquestionably valid.”).
There cannot be a combined public/private delegation without a private
delegation. We obviously agree with our esteemed colleagues in dissent that
Supreme Court precedent binds us and binds us absolutely. But we do not
understand how the dissenting opinions can say this case is controlled by
Supreme Court precedent without disputing that the double delegation at
issue here is unprecedented.
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The second dissenting opinion also contends we have
mischaracterized the Supreme Court’s separation-of-powers precedents. On
its telling, Sezla Law does not evince a general principle that two
constitutional parts can converge to create an unconstitutional whole.
Rather, it says the Sesla Law Court simply declined to recognize an exception
to the President’s removal power for single principal officers who wield
significant executive authority. Post, at 100 (Higginson, J., dissenting). Even
if that were right, it would not explain Free Enterprise Fund. In that case the
Court unquestionably held that two independently constitutional removal
restrictions—one that fit squarely within the Humphrey’s Executor exception,
and one that fit squarely within the Morrison exception—combined to create
a constitutional violation. The dissenting opinion offers no explanation for
that holding.

Finally, the second dissenting opinion contends our decision leaves
the political branches “powerless to govern.” Post, at 105 (Higginson, J.,
dissenting). That is quite an assertion, but with greatest respect, it is untrue.
Today’s decision applies to a narrow question, implicating just one federal
program that is doubly insulated from political accountability. The parties
before us have not pointed to other federal programs that have the same or
similar constitutional defects. And as to the USF particularly, Congress
could obviate the constitutional problem by simply ratifying USAC’s
decisions about how much American citizens should contribute to the goal of
universal service. Cf. Saikrishna Bangalore Prakash, The Sky Will Not Fall:
Managing the Transition to a Revitalized Nondelegation Doctrine, in THE
ADMINISTRATIVE STATE BEFORE THE SUPREME COURT, supra, at
290 (“Legislative ratification of agency law would wholly preclude a

nondelegation challenge[.]”).

The second dissenting opinion contends otherwise because, in its

view, the Federal Government will grind to a halt if Congress, or even FCC,
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were required to do more than wield a Russian veto over the USF tax. As
evidence, it points to private contractors who perform ministerial functions
on behalf of the Centers for Medicare and Medicaid Services. Post, at 103
(Higginson, J., dissenting). But if anything, Medicare and Medicaid prove the
opposite. Congress—not a federal agency, and certainly not executives of
private companies—decides how much Americans should be taxed to fund
federal healthcare programs. See, e.g., Louise Sheiner, Lorae Stojanovic, &
David Wessel, How does Medicare work? And how is it financed?, BROOKINGS
(Mar. 20, 2024), https://perma.cc/D7LN-DHYW (explaining the
Government’s contributions to Medicare come from a combination of
general revenues and payroll taxes); 26 U.S.C. § 3101 (setting the Medicare
payroll tax rate). The unconstitutionality of the USF says nothing about other
tax programs, like Medicare and Medicaid, that Congress administers.

* * *

American telecommunications consumers are subject to a multi-
billion-dollar tax nobody voted for. The size of that tax is de facto determined
by a trade group staffed by industry insiders with no semblance of
accountability to the public. And the trade group in turn relies on projections
made by its private, for-profit constituent companies, all of which stand to
profit from every single tax increase. This combination of delegations,
subdelegations, and obfuscations of the USF Tax mechanism offends Article
I, § 1 of the Constitution.

For the foregoing reasons, we hold unconstitutional the Q1 2022 USF
Tax. Accordingly, we GRANT the petition and REMAND to FCC for
further proceedings.
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JENNIFER WALKER ELROD, Circuit Judge, joined by Ho and
ENGELHARDT, Circuit Judges, concurring:

I concur in the majority opinion in full. The majority correctly and
thoroughly identifies the concerns that make this double delegation
unconstitutional. I write separately to say that I would go one step further
and address the lawfulness of each individual delegation. For the reasons
explained in the majority’s thorough opinion, Congress’s delegation of
legislative power to the FCC and the FCC’s delegation of the taxing power
to a private entity each individually contravene the separation of powers

principle that undergirds our Constitutional Republic.

As James Madison put it, “[t]he accumulation of all powers
legislative, executive, and judiciary in the same hands, ... may justly be
pronounced the very definition of tyranny.” Dep’t of Transp. v. Ass’n of Am.
R.R., 575 U.S. 43, 74 (2015) (Thomas, J., concurring) (quoting The
Federalist No. 47, p. 301 (C. Rossiter ed. 1961)); see also Baron de
Montesquieu, The Spirit of the Laws, bk. XI, ch. VI (1748) (“When the
legislative and executive powers are united in the same person, or in the same

body of magistrates, there can be no liberty; . ...”).

To ensure that the legislative power remains separate from the
executive power, the Constitution “provides strict rules to ensure that
Congress exercises the legislative power in a way that comports with the
People’s will.” Jarkesy v. Sec. and Exch. Comm’n, 34 F.4th 446, 459 (5th Cir.
2022) aff’d, No. 22-859, 2024 WL 3187811 (U.S. June 27, 2024). Each
member of Congress is accountable to his or her constituents through regular
popular elections. U.S. Const. art I, §§ 2, 3; id. amend. XVII, cl. 1. And
Congress may exercise legislative power (including the power to tax) only by
going through the arduous process of bicameralism and presentment. U.S.
Const. art. I, § 7. This “ensures that the People can be heard and that their
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representatives have deliberated before the strong hand of the federal
government raises to change the rights and responsibilities attendant to our
public life.” Jarkesy, 34 F.4th at 459-60. Each of the delegations here,
viewed independently, violates this principle.

Justifying the Congressional delegation on the grounds that Congress
has enlisted the “expertise” of the FCC in the undefined area of Universal
Service rings hollow given that the FCC relies on the determinations of

private industry leaders to determine the USF tax.

The second dissent states that the federal government is rendered
“powerless to govern” by the majority’s holding. Post, at 101 (Higginson, J.,
dissenting). That is a non sequitur. Congress can always act by passing duly
enacted legislation through bicameralism and presentment. The assertion
that delegations of legislative power are necessary for effective and efficient
governance in the modern world does not authorize Congress to violate
Article I, Section I’s vesting clause. Congress’s inability to implement and
oversee the program itself might even suggest that the program should not
exist. Regardless, Congress must implement, or at least approve, the USF
tax. That way, the power of the people to oversee those they have chosen to

govern is rightfully restored.

With this in mind, I join the thorough and well-reasoned opinion of

the court in full.

! They are, after all, the ones ultimately footing the bill for Universal Service.
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James C. Ho, Crrcust Judge, concurring:

Our court today holds that the delegation of Congress’s taxing power,
first to a federal agency, and then to a private entity, violates the Vesting

Clause of Article I of the Constitution. Iagree and accordingly concur.

In reaching this decision, the court distinguishes 7exas ». Rettig, 987
F.3d 518 (5th Cir. 2021). I would also disavow Rettig altogether, for the
reasons noted in Texas ». Rettig, 993 F.3d 408, 408 (5th Cir. 2021) (Ho, ]J.,

dissenting from denial of rehearing en banc).

The delegations of taxing authority at issue in Reftig present the same
challenges to our constitutional democracy—and to the founding principle of
taxation without representation—that are presented here. It’s just as true in
Rettig as here that “[t]he right to vote means nothing if we abandon our
constitutional commitments and allow the real work of lawmaking to be
exercised by private interests colluding with agency bureaucrats, rather than

by elected officials accountable to the American voter.” Id. at 410-11.

And both in Rettig and here, the threats to democracy presented by the
administrative state are not inadvertent, but intentional —a deliberate design
to turn consent of the governed into an illusion. “[T]he expansion of the
electorate has been accompanied by the growth of administrative law. . . .
[W]hether in 1870, 1920, or 1965 . . . each time, after representative
government became more open to the people, legislative power increasingly
has been sequestered to a part of government that is largely closed to them.”
PHILIP HAMBURGER, Is ADMINISTRATIVE LAW UNLAWFUL? 369
(2014). “[A]lthough [members of the knowledge class] mostly supported
expanded suffrage, they also supported the removal of legislative power to
administrative agencies staffed by persons who shared their outlook.” 4. at
374. “The development of administrative power thus . . . must be recognized

as . . . a profoundly disturbing shift of power. As soon as the people secured
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the power to vote, a new class cordoned off for themselves a sort of legislative
power that they could exercise without representation.” /4. Another scholar
recently put it this way: “However much [administrative] agencies may
emphasize their formal openness, in practice well-organized, directly
interested parties dominate comment processes. Normal people do not
perceive these proceedings as ‘democratic.’” PHILIP A. WALLACH,
WHY CONGRESS? 231 (2023). With Congress, by contrast, at least “the
electorate still has the chance, crude as it may be, to pass judgment on the
elected official and convince other members of their community of the
importance of doing so. Against . .. the bureaucracy, citizens have no such
recourse.” Id.

We devote significant energy and resources to securing the right to
vote for every citizen. But our right to vote only matters if our elected
officials matter. There’s no point in voting if the real power rests in the hands
of unelected bureaucrats—or their private delegates. If you believe in
democracy, then you should oppose an administrative state that shields

government action from accountability to the people. I concur.
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CARL E. STEWART, Circust Judge, joined by RICHMAN, Chief Judge, and
SouTHwICK, HAYNES, GRAVES, HIGGINSON, and DouGLAsS,
Circuit Judges, dissenting:

I dissent because the Universal Service Fund (“USF”) is not
unconstitutional. Section 254 of the Telecommunications Act of 1996
provides an intelligible principle and the Federal Communications
Commission (“FCC”) maintains control over the Universal Service
Administrative Company (“USAC”), the private entity entrusted to aid its
administration of the USF. The majority’s exhaustive exegesis about policy,
history, and assorted doctrines does not eclipse the consistent holding of
three sister circuits that have addressed constitutional challenges to Section
254. All have held it constitutional under the intelligible principle test. The
majority has created a split in a sweeping opinion that (1) crafts an amorphous
new standard to analyze delegations, (2) overturns —without much fanfare—
circuit precedent holding that this program collects administrative fees and
not taxes, (3) blurs the distinction between taxes and fees, and (4) rejects
established administrative law principles and all evidence to the contrary to

create a private nondelegation doctrine violation.
I. THE NONDELEGATION DOCTRINE

Petitioners and the majority contend that § 254 violates the
nondelegation doctrine. Notably, the Supreme Court has denied petitions for
review of the Sixth Circuit’s and the Eleventh Circuit’s decisions rejecting
these contentions. Consumers’ Rsch. . FCC, No. 23-456, 2024 WL 2883753
(U.S. June 10, 2024) (Mem.); Consumers’ Rsch. v. FCC, No. 23-743, 2024
WL 2883755 (U.S. June 10, 2024) (Mem.). In line with our colleagues in the
Sixth, Eleventh, and D.C. Circuits, I would reject this challenge and hold that
§ 254 satisfies the intelligible principle test as articulated by the Supreme
Court.
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a. Section 254 Sufficiently Delimats the FCC’s Discretion

The nondelegation doctrine is based on the central principle that the
separation of powers underlies our system of Government. See Mistretta v.
United States, 488 U.S. 361, 371 (1989). Article I, Section 1 of the U.S.
Constitution provides that “[a]ll legislative Powers herein granted shall be
vested in a Congress of the United States.” U.S. CONST., art. I, § 1. The
Court has long acknowledged that Congress “may confer substantial
discretion on executive agencies to implement and enforce the laws” where it
“has supplied an intelligible principle to guide the delegee’s use of
discretion.” Gundy v. United States, 588 U.S. 128, 135 (2019) (plurality
opinion) (emphasis added). It has consistently held that a delegation is
constitutional if “Congress has supplied an intelligible principle to guide the
delegee’s use of discretion.” Id. at 2123. Under this framework, the Court
has approved narrow and broad delegations, acknowledging that “in our
increasingly complex society, replete with ever changing and more technical
problems, Congress simply cannot do its job absent an ability to delegate
power under broad general directives.” Mistretta, 488 U.S. at 372; see Am.
Power Light & Co. v. SEC, 329 U.S. 90, 105 (1946) (“The judicial approval
accorded [to] these ‘broad’ standards for administrative action is a reflection
of the necessities of modern legislation dealing with complex economic and
social problems.”); Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 398
(1940). It has further explained that the nondelegation inquiry “always
begins (and often almost ends) with statutory interpretation.” Gundy, 588
U.S. at 135.

As such, we begin our nondelegation inquiry not with a long discourse
about the history of the USF’s shortcomings, but with statutory
interpretation. See 7d. In 47 U.S.C. § 254, Congress clearly set out both the
general policy—ensuring “[a]ccess to advanced telecommunications and

information services [are| provided in all regions of the Nation,” 7d. at
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§ 254(b)(2)—and the agency entrusted to execute that policy, the FCC, see
Am. Power, 329 U.S. at 105. All that leaves is the question of whether
Congress delineated “the boundaries of this delegated authority.” Id.
Petitioners argue that because § 254 sets no definite limits on how much the
FCC can raise for the USF that it lacks any concrete, objective guidance
limiting this authority. The Court has rejected this argument in several
formulations in challenges to delegations implicating the authority to raise
revenue. See, e.g., Skinner v. Mid-Am. Pipeline Co., 490 U.S. 212, 222-23
(1989); J. W. Hampton, Jr., & Co. v. United States, 276 U.S. 394, 409 (1928).
For similar reasons, Petitioners’ argument should fail here. Examining the
plain language of § 254, it becomes clear that Congress has sufficiently
limited the FCC’s ability to raise revenue in a way other than imposing a

statutory cap on how much can be raised.

Section 254(b) lays out the principles that the FCC must adhere to. It
sets out the specific directive that the FCC “shall [create] policies for the
preservation and advancement of universal service.” 47 U.S.C. § 254(b)
(emphasis added). It further establishes that the FCC is required to do so
pursuant to certain enumerated principles that: “quality services should be
made available at just and reasonable rates; advanced services should be
provided to the entire United States; and ‘low-income consumers and those
in rural, insular, and high cost areas’ should have access to advanced services
at reasonably comparable rates to those in urban areas.” 47 U.S.C.
§ 254(b)(1)-(3). Section 254(b)(5) limits the FCC to only enact universal
service policies that are “specific, predictable and sufficient” to “preserve
and advance universal service.” Id. 254(b)(5). The statute further charges
telecommunications carriers with the duty to provide access that meets
minimum standards of universal service to “[e]lementary and secondary

schools and classrooms, healthcare providers, and libraries.” Id. 254(b)(6).
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As the panel noted, § 254(b)(7) “enables, and likely obligates, [the
FCC] to add principles ‘consistent with’ § 254’s overall purpose.”
Consumers’ Rsch. . FCC, 63 F.4th 441, 448 (5th Cir. 2023) (quoting 47
U.S.C. § 254(b)(7)), reh’g en banc granted, opinion vacated, 72 F.4th 107 (5th
Cir.). In line with our colleagues at the Sixth Circuit, I view § 254(b) as
Congress laying out ‘“a high-level goal for universal service” and then going
further to “enumerate[] specific principles of universal service.” Consumers’
Rsch. v. FCC, 67 F.4th 773, 790-91 (6th Cir. 2023), cert. denied, 2024 WL
2883753 (June 10, 2024) (Mem.). Section 254(b) contains limiting principles
that impose “a mandatory duty on the FCC” to consider the listed universal
service principles when it updates its universal service policies. Qwest Corp.
p. FCC, 258 F.3d 1191, 1200 (10th Cir. 2001); see, e.g., Consumers’ Rsch., 67
F.4th at 791; Consumers’ Rsch., 88 F.4th 917,924 (11th Cir. 2023), cert. denied,
2024 WL 2883755 (June 10, 2024) (Mem.). By its plain language, Congress
ordered in § 254 that the FCC “shall base policies for the preservation and
advancement of universal service on the principles” enumerated in § 254(b).
47 U.S.C. § 254(b). This imposition of a duty to weigh the enumerated
universal service principles is reminiscent of constitutional statutory
delegations that provided an intelligible principle in the form of “guidance
that the [agency] cannot disregard.” Allstates Refractory Contractors, LLC v.
Su, 79 F.4th 755, 775 (6th Cir. 2023) (Nalbandian, J., dissenting) (citing
Mistretta, 488 U.S. at 375-76).

Reading § 254(b)’s provisions together, as our sister circuits have,
“indicates that Congress required that the FCC base its efforts to preserve
and advance universal service on the enumerated principles while allowing
the FCC to then ‘balance [each] principle[] against one another when they
conflict.”” Consumers’ Rsch., 67 F.4th at 791 (quoting Qwest Corp., 258 F.3d
at 1200); see also Tex. Off. of Pub. Util. Couns. . FCC (“TOPUCI”),183F.3d
393, 412 (5th Cir. 1999) (“[W]e agree that the use of the word ‘shall’
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indicates a congressional command . . . .”). Thus, contrary to Petitioners’
and the majority’s contentions, § 254(b)(7)’s grant of authority to the FCC
to devise new universal service policies based on principles that it
“determine[s] are necessary and appropriate for the protection of the public
interest, convenience, and necessity” does not render the other principles
meaningless. Nor does it “strip away the intelligible principle and the limits
on the FCC’s discretion that Congress imposed in the first six principles and
throughout” the remainder of § 254’s other provisions. See Consumers’ Rsch.
. FCC, 67 F.4th at 792. Rather, § 254(b)(7) allows the FCC to comply with
[Congress’s] mandate to account for the advances to the world of ‘evolving’
telecommunications,” as stated in § 254(c)(1). See /d. (quoting 47 U.S.C.
§ 254(c)(1))."

The majority’s holding to the contrary here contravenes the rationale
that “underpins the nondelegation doctrine.” 4. at 793 (citing Gundy, 588
U.S. at 135-36). Section 254’s strictures set out from whom funds are
exacted, 47 U.S.C. § 254(d), who receives the benefit of the funds, 47 U.S.C.
§ 254(e), and what minimum standards of service must be provided in order
to satisfy the longstanding goal of providing universal service. Alenco
Commc’ns, Inc. . FCC, 201 F.3d 608, 614 (5th Cir. 2000) (“Universal service
has been a fundamental goal of federal telecommunications regulation since
the passage of the Communications Act of 1934.”). With this context, it
becomes clear that this is not a situation in which Congress has “left the
matter to the [FCC] without standard or rule, to be dealt with as [it]
please[s].” Panama Refining Co. v. Ryan, 293 U.S. 388, 418 (1935).

!'This intent is consistent with Congress’s longstanding aim to ensure reliable and
affordable universal service for all and is clearly discernible from “the context, purpose,
and history” of the Communications Act of 1934 and the Telecommunications Act of 1996.
See Gundy, 588 U.S. at 136.
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Petitioners’ and the majority’s assertions that § 254(b) and its limits
are insufficient or vague place far too much weight on prior litigating
positions in the context of Chevron doctrine questions arising out of different
actions taken by the FCC. Thus, any assertion that the USF’s goals are
“aspirational” has no bearing on its constitutionality. Maj. Op. at 20-21.
Thus, any reference to this dicta from 7exas Office of Public Utility Counsel v.
FCC (“TOPUC IP), 265 F.3d 313 (5th Cir. 2001) is misplaced. A closer look
at TOPUC II reveals how a strained interpretation of our prior utterances
does not support a determination that § 254 contains “no guidance
whatsoever.” Jarkesy v. SEC, 34 F.4th 446, 462 (5th Cir. 2022), cert. granted,
143 S. Ct. 2688 (2023).

In TOPUC II, we examined whether the FCC’s CALLS Order, which
raised a price cap on the amount that “end-users of basic local service,” 265
F.3d at 318, paid on their telephone bills, violated § 254’s “requirement of
affordable universal access.” 4. at 320. Undertaking a Chevron analysis, we
asked “whether Congress has spoken directly on the precise question at
issue,” and then turned to whether the FCC’s interpretation of § 254 was
based upon a permissible construction. /d. at 320-21. Notably, we did #ot
evaluate the constitutionality of Congress’s delegation there, but considered
whether the Order’s price cap violated the Act’s principles of ensuring “just,
reasonable, and affordable rates” of universal service. /d. at 321 (quoting 47
U.S.C. § 254(b)(1), (i)). Given the full scope of our prior interpretation of
§ 254(b), Petitioners’ overreliance on these unrelated considerations to carry

the day in a nondelegation doctrine inquiry is unfounded.

Section 254’s other provisions provide further checks on the FCC’s
discretion. Section 254(c) limits the FCC in determining which
telecommunications services will receive support from the USF. In
§ 254(c)(1), Congress specifically ordered the FCC to revise its definition of

supported services only to account for “advances in telecommunications and
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information technologies and services.” Some have said that § 254(c) does
not limit the FCC’s discretion to raise revenue because it only addresses the
spending of USF money. However, that contention neglects the direct link
between the collection of universal service contributions and the
disbursement of USF money. Section 254(d) requires “telecommunications
carrier[s|] that provide[] interstate telecommunications services” to
“contribute, on an equitable and nondiscriminatory basis” to the
“mechanisms established by the [FCC] to preserve and advance universal
service.” Id. § 254(d).> As the FCC points out, the less money the
telecommunications carriers require to effectively provide universal service

results in “less revenue the FCC must raise to finance those mechanisms.”

With respect to dispersing any money from the USF, the FCC is
restricted to dispersing credits to statutorily designated eligible
telecommunications carriers that provide support for universal services. 4.
§ 254(e); see TOPUC 1,183 F.3d at 412 (“The term ‘sufficient’ appears in
§ 254(e), and the plain language of § 254(e) makes sufficiency of universal
service support a direct statutory command rather than a statement of one of
several principles.” (emphasis added)). On more than one occasion, we have
held that § 254(e) “requires that universal service support be ‘explicit and
sufficient.’” Alenco, 201 F.3d at 614 (emphasis added). As a practical matter,
it is worth noting that USF program disbursements have “remained
relatively stable over the past decade” and even decreased from 2012 to
2020. FCC, FCC 22-67, REPORT ON THE FUTURE OF THE

2 As I explain in Part III, /nfra, that telecommunications carriers typically pass
through the cost of their quarterly contributions in the form of line-item charges on
consumers’ bills on their own volition is irrelevant to our constitutional analysis. Cf. J. W.
Hampton, 276 U.S. at 406 (describing that Congress’s delegations must be analyzed for the
specificity and extent of vestment of discretion yielded to the appropriate co-ordinate
branch of government).
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UNIVERSAL SERVICE FUND 10084-85, q 92 (Aug. 15, 2022) (“Report
to Congress”). This fact flatly contradicts Petitioners’ assertions that the
FCC has acted from a position “that it has a free hand to overcharge” for
universal service. Thus, I would deny the petition for review because § 254
satisfies the intelligible principle test as articulated by the Supreme Court.

b. Section 254°s Context, Purpose, and History

In Gundy, the Court stated that the intelligible principle analysis
requires examination of “[t]he [statute’s] text, considered alongside its
context, purpose, and history.” 588 U.S. at 136. Congress’s consistent
intention to preserve and advance universal service for nearly a century,?
combined with § 254’s articulated purpose provide further evidence of the
existence of an intelligible principle. Consumers’ Rsch., 67 F.4th at 790-95;
see Am. Power,329 U.S. at 104; TOPUC 1,183 F.3d at 405-06. The majority’s
disagreement with Congress’s policy choices, Maj. Op. at 26, does not
transform the USF into a constitutional or statutory violation. See Consumers’
Rsch., 63 F.4th at 449 n.4. As the panel held, § 254 does not leave the FCC
with “no guidance whatsoever,” id. at 448-49, and more befittingly, it
accords with the statute’s purpose, and “Congress’s history of pursuing
universal service” to clearly enunciate an intelligible principle that
sufficiently cabins the FCC’s discretion. See Consumers’ Rsch., 67 F.4th at
795; Gundy, 588 U.S. at 135-36. In sum, I would hold that the context,

3 Congress passed the FCC’s organic statute in 1934 and modernized the agency’s
regulatory role in passing the Telecommunications Act of 1994 “to make available, so far
as possible, to all the people of the United States, without discrimination on the basis of
race, color, religion, national origin, or sex, a rapid, efficient, Nation-wide, and world-wide
wire and radio communication service with adequate facilities at reasonable charges.”
47 U.S.C. § 151
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purpose, and history surrounding § 254 evinces a clear intelligible principle

delimiting agency discretion.
II. THE PRIVATE NONDELEGATION DOCTRINE

An agency may obtain the assistance of private parties in
implementing its mandate under federal law so long as those private parties
are subordinate to the agency and subject to the agency’s “surveillance” and
guidance. Adkins, 310 U.S. at 388, 399; see also Boerschig v. Trans-Pecos
Pipeline, LLC, 872 F.3d 701, 708 (5th Cir. 2017) (noting same). Petitioners
and the majority assert however, that the FCC “reflexively rubberstamps”
USAC’s proposals to determine the contribution rates charged to
telecommunications carriers. They further posit that USAC maintains final
decision-making power because “the FCC has never reversed USAC’s
projections of demand.” Neither of these arguments is supported by the
statute or applicable regulations nor do they consider well-established
principles of administrative law. As described below, these arguments follow

from misstatements of record facts.

The FCC determines a quarterly contribution factor “based on the
ratio of total projected quarterly expenses of the universal service support
mechanisms to the total end-user interstate and international
telecommunications revenues.” 47 C.F.R. § 54.709(a)(2). Sixty days in
advance of this determination, USAC submits its “projections of
demand” —the projected expenses to ensure the operation of the USF
programs—to the FCC. Id. § 54.709(a)(3). These projections of demand for
USF support are subject to the FCC’s imposed caps. See, e.g., Interim Cap
Order, 23 FCC Rcd. 8834 (2008) (adopting caps on disbursements of USF
contributions that eligible telecommunications carriers may receive to “rein
in the explosive growth in high-cost universal service support
disbursements”). Considering the FCC’s limitations on USAC’s proposed
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“projections of demand,” USAC compiles the total revenues and expenses
of the contributing carriers based on their Reporting Worksheets. 47
C.F.R. § 54.709(2)(2). These worksheets, created by the FCC, 7d. § 54.711,
must be submitted for review at least thirty days before the start of the
quarter. Id. § 54.709(2)(2). USAC then calculates the contribution factor
from the Reporting Worksheets and then the ratio is publicly noticed and
made available on the FCC’s website. See id. § 54.709(a)(3). The FCC then
may approve the projections or administrative expense estimates or exercise
its “right to set projections of demand and administrative expenses.” Id.
Where the FCC does not act within fourteen days of the release of the
projections of demand, then the projections and contributions are deemed
approved by the FCC. /4.

The USF and its programs receive funding only after the execution of
a detailed, multistep process devised by the FCC. Petitioners and the
majority assert that this framework is evidence that the FCC merely sits on
its hands while USAC drives the boat in determining how much is raised.
This ignores the established principle that “an agency exercises its
policymaking discretion with equal force when it makes policy by either
‘decid[ing] to act’ or ‘decid[ing] not to act.’” Consumers’ Rsch., 67 F.4th at
796 (quoting Oklahoma v. United States, 62 F.4th 221, 230 (6th Cir. 2023)).
Significantly, the structural relationship between the agency and the private
party is the focus of the private nondelegation doctrine inquiry. See Texas v.
Rertig, 987 F.3d 518, 531 (5th Cir. 2021). A closer look at the relationship here
leads to the conclusion that the FCC has not ceded control of the USF to
USAC.

USAC is fully subordinate to the FCC as its functions are strictly
ministerial. See Consumers’ Rsch., 63 F.4th at 451-52. Here is a short list of
what USAC can do. USAC is tasked with “billing contributors, collecting

contributions to the universal service support mechanisms, and disbursing

85



Case: 22-60008 Document: 337-1 Page: 86 Date Filed: 07/24/2024

No. 22-60008

universal service support funds.” 47 C.F.R. §54.702(b). It collects
information and facts from the contributing telecommunications companies
and tabulates the companies’ contribution factors based on that information
and the formulas that the FCC furnishes for USAC to apply. See, e.g., 47
C.F.R. §§ 54.1304(b) (establishing formula to calculate safety net additive
support), 54.901(a) (explaining Connect America Fund Broadband Loop
Support), 54.303(a)(1) (setting formula to determine total eligible operating
expenses), 54.702(n). USAC contribution determinations are mere proposals
subject to government approval. See Consumers’ Rsch., 88 F.4th at 927. As
the Court held in Adkins, a private entity’s participation in ministerial
functions under the agency “pervasive surveillance and authority” does not
violate the Constitution. 310 U.S. at 388. Here, all of this is done under the
FCC’s watch and is conducted only with the FCC’s approval. See Unsversal
Service Contribution Methodology, 34 FCC Red. 4143, 4144-45 (2019) (citing
Connect America Fund, 26 FCC Rcd. 17663, 17847 (2011)) (directing USAC
to make specific contribution collections “regardless of the projected

quarterly demand” calculated from the FCC-supplied formulas).

With respect to the FCC’s control over USAC, the list of what USAC
cannot do is instructive. USAC cannot make policy. 47 C.F.R § 54.702(c). It
cannot interpret unclear provisions or rules. /4. It cannot unilaterally give its
proposals the force of law. 47 C.F.R. § 54.709(a)(2). The very agency action
addressed in the instant petition for review is the FCC’s “Proposed First
Quarter 2022 Universal Service Contribution Factor.” Consequently, it is
inaccurate to state that USAC definitively determines how much money the
USF will collect each quarter. See 47 C.F.R. § 54.709(a)(3). The FCC is not
bound by USAC’s projections. /d. USAC acts no differently than an advisor
or policy aide that proposes regulations subject to government approval. See
Adkins, 310 U.S. at 388. Upon receiving USAC’s proposals, the FCC issues
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a Public Notice, publishing the proposed contribution factor and soliciting
public comment. 47 C.F.R. § 54.709(2)(3).

What occurs after the FCC approves the quarterly contribution factor
further supports the notion that USAC is fully subservient to the FCC. The
FCC maintains supervision and review over USAC proposals well after it
issues the approved quarterly contribution factor.* Any party that is
aggrieved by a ministerial act of USAC—typically the issuance of an invoice
to collect contributions—may seek review from the FCC. 47 C.F.R.
§ 54.719(b); Universal Serv. Contribution Methodology, 31 FCC Rcd. 13220
(2016) (holding that USAC overcharged Cisco WebEx through an improper
revenue calculation). The FCC quite routinely adjusts USAC proposals that
deny discount rate status to public libraries and schools. See, e.g., Streamlined
Resol. of Requests Related to Actions by the Universal Serv. Admin. Co., 37 FCC
Red. 5442 (2022); Alpaugh Unified Sch. Dist., 22 FCC Red. 6035, 6036-37
(2007) (remanding USAC proposals that reduced or denied discounted rates
to public libraries and schools for further fact finding). USAC is not charged
with reviewing applications to receive subsidized universal service from

qualified hospitals, libraries, low-income consumers, rural consumers, and

* Hospitals in rural areas and libraries and schools can apply for discounted
telecommunications services under the E-Rate program. 47 U.S.C. § 254(h)(1)(A)-(B).
The hospitals, schools, and libraries must post their applications on USAC’s website,
undergo a technology assessment, and comply with strenuous bidding requirements as
outlined by the FCC. See Bishop Perry Middle Sch. New Orleans, 21 FCC Red. 5316, 5317-18
(2006) (listing the requirements for the E-Rate program as set out by Congress in § 254(h)
and the FCC in 47 C.F.R. §§ 54.504, 54.511(a)). Where a party fails to comply with the
statutory and regulatory requirements necessary to obtain the discount, it may seek review
with the FCC. See generally id. Notably, the FCC issues the final orders that analyze the
requests and either grants them outright, remands them to USAC for further fact-finding,
or denies them. See 7d. at 5327-28 (ordering clauses).
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schools. The FCC fulfills that role. See 47 U.S.C. § 254(h)(1)(A)-(B). We
could continue to illustrate the other places in § 254 and the Code of Federal
Regulations that demonstrate that the FCC is in the driver’s seat. But, all of
this shows that the FCC maintains complete control over USAC and holds

final decision-making authority regarding the USF and its programs.

A comparison to a recent case where we held that a violation of the
private nondelegation doctrine occurred further underscores this point. Take
our recent decision in National Horsemen’s Benevolent & Protective Ass’n v.
Black, 53 F.4th 869 (5th Cir. 2022). There, this court was confronted with
Congress’s delegation of rulemaking authority to a private entity, the
Horseracing Integrity and Safety Authority (the “Authority”). Id. at 872.
The statute at issue “nationalize[d] the governance of the thoroughbred
horseracing industry,” placing substantial unchecked rulemaking power in
the Authority’s hands. Id. at 872. The statute ordered the Authority—and
not the Federal Trade Commission (“FTC”)—to establish anti-doping,
medication, and racetrack safety programs and a scheme of sanctions, among
many other rules carrying the force of law. /4. at 882-83. The FT'C was then
required by statute to affirm the Authority’s proposed regulations if deemed
consistent with the statute. /4. at 884-85. This essentially placed the FTC
and the Authority on the same ground with respect to enacting rules
regulating the horseracing industry that carried the force of law. See 7d. at 883.
Specifically, we stated that “[a]n agency does not have meaningful oversight
if it does not write the rules, cannot change them, and cannot second-guess
their substance.” Id. at 872.

That is not the case here. Unlike the F'T'C in MVational Horsemen’s, the
FCC sets the rules and policy determinations under which USAC operates
and retains final approval and review of USAC’s proposals. See Consumers’
Rsch., 63 F.4th at 451; Consumers’ Rsch., 67 F.4th at 796-97; Consumers’
Rsch., 88 F.4th at 927-28. “Contributions to [universal service] mechanisms
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shall be based on contributors’ projected collected end-user
telecommunications revenues, and on a contribution factor determined
quarterly by the [FCC].” 47 C.F.R. § 54.709(a) (emphasis added). This case
differs from instances where courts have analyzed whether an agency was
statutorily authorized to rely on a private entity for matters that exceeded
ministerial tasks. See Sierra Club v. Lynn, 502 F.2d 43 (5th Cir. 1974). As an
initial matter, those cases are inapt comparisons because USAC serves solely
ministerial functions. And the majority can point to no binding jurisprudence
requiring Congress to specifically designate a private entity to aid an agency

to avoid a constitutional violation.

Put another way, this court is confronted with a classic case where an
agency enlists a private entity to assist with ministerial support in the form of
fee calculation and collection. See, e.g., Adkins, 310 U.S. at 399 (holding a
private subdelegation of ministerial or fact collecting functions is valid);
Oklahoma, 62 F.4th at 229 (“Private entities may serve as advisors that
propose regulations. And they may undertake ministerial functions, such as
fee collection.” (internal citations omitted)). Furthermore, the private entity
holds not even a modicum of final decision-making power. Regrettably, the
majority has adopted Petitioners’ exaggerated conception of USAC’s role
and discretion to create a private nondelegation doctrine violation where
none exists. To the contrary, I would hold, as the panel did, that there is no

private-nondelegation doctrine violation.
III. EXAMINING REVENUE-RAISING DELEGATIONS

I conclude with a point of clarification regarding USF contributions in
the instant regulatory scheme. Section 254 establishes a system of fees, not
taxes. It refers to these sums as contributions—a fee for telecommunications
providers to pay as a cost of doing business. However, whether the

contributions are a fee has no bearing on the nondelegation doctrine analysis
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because delegations of the taxing power are not subject to stricter scrutiny.
See Skinner, 490 U.S. at 222. The majority’s holding presents an unnecessary
narrowing—or perhaps even elimination—of the distinction of pass-through
fees and taxes and drastically breaks with our prior precedent to proclaim that

the instant case involves a delegation of the power to tax.
a. The Difference Between Pass-Through Fees and Taxes

The Supreme Court has long differentiated taxes from fees or other
efforts to generate revenue. See, e.g., Twin City Nat’l Bank of New Brighton v.
Nebecker, 167 U.S. 196, 202 (1897); United States v. Munoz-Flores, 495 U.S.
385, 398 (1990). In National Cable Television Ass’n v. United States, 415 U.S.
336, 340-41 (1974), the Court distinguished fees as costs incurred “incident
to a voluntary act,” that “bestow[] a benefit on the applicant, not shared by
other members of society.” Id. Even in cases requiring “heightened
scrutiny,” we have similarly analyzed costs assessed to entities engaged in
the course of business by legislative bodies and divined our own analysis for
whether costs are fees or taxes. See NVeinast v. Texas, 217 F.3d 275, 278 (5th
Cir. 2000). An examination of both the law of this circuit and the Court’s
cases addressing this important distinction reveals that the majority’s
analysis distinguishing taxes and fees invites future line-drawing that will

prove to be unworkable.
t. Analyzing this Distinction under Circust Precedent

The majority errs by misapplying its standard to determine what
constitutes a tax to the USF contributions at issue. The majority erases the
established distinctions between fees, which do not implicate the Taxing
Clause, and taxes. See NVat’l Cable, 415 U.S. at 340-41. I cannot condone the
patent overriding of established precedent from this court and our sister
circuits that have long held that USF contributions are fees without

substantial consideration of those determinations.
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In TOPUC I, we considered a constitutional challenge from several
wireless telecommunications companies asserting that the USF contribution
scheme violated the Origination Clause. 183 F.3d at 426. There, the
petitioning companies specifically argued that the constitutional violation
flowed from the FCC’s requirement that paging carriers make contributions
to the USF. Id. at 426-27. The panel rejected this challenge, noting that the
Court has made clear that “a statute [] creat[ing] a particular governmental
program and [] rais[ing] revenue to support that program . . . is not a ‘Bil[l]
for raising Revenue’ within the meaning of the Origination Clause.” 183 F.3d
at 426-27 (quoting Munoz-Flores, 495 U.S. at 398). As to the waived Tax
Clause argument, the panel explained in dicta that “[e]ven if [the
petitioner|’s Taxing Clause argument were properly before us, we find no
basis for reversal” because “the universal service contribution qualifies as a
fee because it is a payment in support of a service (managing and regulating
the public telecommunications network) that confers special benefits on the
[telecommunications carrier| payees.” TOPUC I,183 F.3d at 427 n.52 (first
citing Vat’l Cable, 415 U.S. at 340; and then citing Rural Tele. Coalition .
FCC, 838 F.2d 1307, 1314 (D.C. Cir. 1988) (holding universal service
contributions as a fee supporting allocations between interstate and intrastate

jurisdictions)).

Even though the Taxing Clause and Origination Clause analyses
differ, they require consideration of essentially the same factors—namely,
“whether the revenues are used to primarily defray the expenses of
regulating the act” or whether “the revenues generated from the assessment
are for general revenues or for a particular program.” Id. at 427 n.51. Nearly
fifteen years after TOPUC I, the D.C. Circuit rejected the same arguments
presented under the Tax Clause in Rural Cellular Ass’n v. FCC, 685 F.3d
1083, 1089-90 (D.C. Cir. 2012). It held that § 254 could not reasonably be
“interpreted” as “an unconstitutional delegation of Congress’s authority
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under the Taxing Clause . . . because the assessment of contributions from
carriers is not a tax.” 685 F.3d at 1091. The en banc court should have
reached this same determination here, as this dicta from 7OPUC [ applies in

equal force.

The conclusion that USF contributions are valid fees and not
impermissible taxes follows even under heightened scrutiny borrowed from
different constitutional and statutory frameworks. See discussion zufra Part
[I.a-b, pp. 20-23. For instance, in Texas Entertainment Ass’n, Inc. v. Hegar,
10 F.4th 495 (5th Cir. 2021), we set out the governing factors to determine
whether an assessed contribution is a fee or a tax for the purposes of the Tax
Injunction Act (“TJA”). Under the TJA, we have favored a “broad

construction of ‘tax’”

out of respect of preventing delays in reviewing
challenges to revenue raising efforts of state and local governments. See Home
Builders Ass’n of Miss. v. City of Madison, 143 F.3d 1006, 1011 (5th Cir. 1998).
Despite the differences in the analysis presented in the TJA and taxing power
inquiries, any distinction does not impact the fact that USF contributions are

not taxes under either test.

The Hegar panel stated that a fee: “is imposed (1) by an agency, not
the legislature; (2) upon those it regulates, not the community as a whole;
and (3) for the purposes of defraying regulatory costs, not simply for general
revenue-raising purposes.” Id. at 505-06 (quoting Neinast, 217 F.3d at 278).
We considered whether the Texas legislature’s enactment of a “sexually
oriented business” fee was a fee or a tax. Id. at 502, 505-06. We noted that
while the cost assessed to each “sexually oriented business” was imposed by
the legislature, the text made clear that the cost was imposed only on
“sexually oriented businesses” to finance a program for the prevention of
sexual assault in that industry. /4. at 506. Ultimately, we concluded that a

charge by a legislative body is a fee, and not a tax, where the charge is levied
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against a specific industry sector, serves a regulatory purpose, and raises

funds for a specific regulatory program. /4. at 506-07.

All of the same factors are present here. In § 254, Congress set out
that a charge must be collected from “[e]very telecommunications carrier that
provides interstate telecommunications services.” 47 U.S.C. § 254(d)
(emphasis added). The contributions collected from telecommunications
carriers are directed to a specific fund and “not general revenue.” See Hegar,
10 F.4th at 506-07. In fact, § 254(e) provides that these funds are not
universally distributed but paid only to eligible telecommunications carriers
that provide universal service. USF contributions are imposed upon a
specific industry—telecommunications carriers—and not the general public.
See id.; see also TOPUC I, 183 F.3d at 427-28 (holding that all
telecommunications carriers—including those that are exempt from
contributing—are the beneficiaries of the program receiving the primary
benefit in the form of the expansion of universal service). The best support
for this lies in the plain language of § 254(b)(4), (d).

But one need not rely solely on Congress’s word as expressed in § 254.
A look at the USF contribution system in practice confirms who the true
payors are. The class of entities that Congress orders to contribute—those
that are compelled by congressional act to actually pay this fee—are the
telecommunications providers themselves. A close review of the list of
entities that must contribute, reproduced on USAC’s website, includes
landline providers, prepaid calling card providers, coaxial cable providers,
telex companies, and other types of telecommunications service providers.®

Conspicuously absent from § 254, this list, or from any material or orders of

> See 47 U.S.C. § 254(d); Univ. Serv. Admin. Co., Who Must Contribute,
https://www.usac.org/service-providers/contributing-to-the-usf/who-must-contribute/
(last visited May 24, 2024).
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Congress or the FCC is any listing of the American populace as contributors.
Thus, the majority errs in categorizing the class of contributors as “ American
telecommunications consumers who see USF charges on their phone bills
each month.” Maj. Op. at 15. Whether or not the telecommunications
carriers pass through that cost to consumers in the form of a line-item on their
bills is irrelevant to our analysis because we are concerned with the
constitutionality of Congress’s action, not the action of independent third
parties that choose to pass costs along to their customers. This degree of
separation between the governmental act and the consumers’ payments

should end the inquiry.

But if we continue, it becomes even clearer that there 7s complete
overlap between the class of USF contributors are the payors and the
beneficiaries. The general public then receives an ancillary benefit in the form
of more affordable, standardized service. However, the telecommunications
carriers receive the primary benefit in the forms of both direct dispersals of
USF money and positive network economic effects that result from the
proliferation of universal service. See 47 U.S.C. § 254(e); TOPUC 1,183 F.3d
at 427-28 & n.52; Rural Cellular Ass’n, 685 F.3d at 1091-92; see also Mark A.
Lemley & David McGowan, Legal Implications of Network Economic Effects, 86
CALIF. L. REV. 479,551 (1998). As we said in TOPUC [, “universal service
contributions are part of a particular program supporting the expansion of,
and increased access to, the public institutional telecommunications
network. . . . Each [] carrier directly benefits from a larger and larger network
and, with that in mind, Congress designed the universal service scheme to
exact payments from those companies benefiting from the provision of
universal service.” 183 F.3d at 427-28 (emphasis added).

In Rural Cellular, the D.C. Circuit reached the exact same conclusion
regarding enhanced access to broadband services. 685 F.3d at 1091-92. It

held that as telecommunications providers advance universal service “they
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will benefit from the increased utility of the [basic] Internet [and cell services]
that come[ | with a greater number of users having enhanced access to” those
services. Id. at 1090-91. It concluded that the FCC “collected these
[universal service] contributions to support the expansion of universal

service and no other use was ever contemplated.” /4. at 1091.

The majority makes much ado of the benefit that the general public
and the rural area consumers, schools, hospitals, and public libraries receive
from USF programs. Maj. Op. at 15 (“There is no overlap at all between the
class of USF beneficiaries (recipients of subsidized telecommunications
services) and the class of USF contributors.”). But, the majority mistakes the
recipients of an ancillary benefit derived from the exaction of a fee with the
payor that primarily benefits from the fees exacted for the purposes of
funding regulatory efforts. Curiously, the majority cites Trafigura Trading
LLC v. United States, for the proposition that a common fee arises “in the
context of ‘value-for-value transaction[s].”” 29 F.4th 286, 289 (5th Cir.
2022) (quoting Erik M. Jensen, The Export Clause, 6 FLA. TAX REV. 1, 8
(2003)).

Its reliance on 77rafigura is misplaced. The majority omits that we
reviewed that case under the Export Clause of the Constitution, which
requires “apply[ing] ‘heightened scrutiny’ . . . [to] strictly enforce the
Export’s Clause ban on taxes by ‘guard[ing] against .. . the imposition of a
[tax] under the pretext of fixing a fee.’” Id. at 282 (citation omitted). Looking
at the precedent set forth by this court and our sister circuits, it should be
apparent that USF contributions are fees. TOPUC I, 183 F.3d at 427-28 &
n.52; Rural Cellular, 685 F.3d at 1091-92. Nonetheless, some remain
unmoved to apply our established precedent and venture into crafting new
formulations to analyze whether a certain charge is a fee or not. Once again,
noting our role not to directly contravene Supreme Court jurisprudence, I
would hold that § 254 does not implicate the taxing power.
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b. At Every Level of Scrutiny, USF Contributions are Fees

The majority’s framing of the fee inquiry misconstrues language from
the Court’s decision in NVational Cable and numerous persuasive authorities
to reach its result. It describes fees as costs: (1) “incurred ‘incident to a
voluntary act’”; (2) “imposed by an administrative agency upon only those
persons, or entities, subject to its regulation for regulatory purposes”; and
(3) revenues the government raises to supply a benefit that inures to the
persons or entities paying them rather than to the public generally. See Maj.
Op. at 14.

USF contributions have nearly all of these characteristics. First, they
are incurred by telecommunications carriers incident to the voluntary act of
doing business. In NVational Cable, the Court categorized charges incurred as
a result of a request to obtain a state license to practice law or medicine, or to
run a broadcast station, as fees because they were incident to “a voluntary
act.” See 415 U.S. at 340-41. Thus, telecommunications providers’ willing
choice to engage in the industry, like the cost paid for professional licensure,
fits within the Court’s formulation of costs incurred incident to a voluntary
act. Second, USF contributions are imposed by the legislature on
telecommunications providers, and not society at large for the purposes of
maintaining a system of universal service that they benefit from. See 47
U.S.C. § 254(d), (e) (imposing the contribution on telecommunications
carriers for the benefit of qualified telecommunications carriers). In this case,
the majority can point to nowhere in § 254 or the Code of Federal Regulations
where Congress, the FCC, or even USAC order or direct
telecommunications providers to pass along the cost to their customers. At
most, the majority points to a regulation enacted by the FCC that merely
notes that is not unlawful for carriers to pass on the costs to consumers. Maj.
Op. at 15 (citing 47 C.F.R. § 54.712(a)). That simply is not sufficient for our

constitutional analysis that examines Congress’s action and scrutinizes what
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it has set out in delegating authority. Cf. J.W. Hampton, 276 U.S. at 406
(analyzing what Congress “may do in seeking assistance from another
branch” through the delegation of authority).

The majority cites Valero Terrestrial Corp. v. Caffrey, 205 F.3d 130,134
(4th Cir. 2000), for the proposition that the fact that carriers pass along the
cost of contributions to consumers makes it “reminiscent of a ‘classic tax’”
with obligations shared by the population at large. Maj. Op. at 15. As
mentioned above, this determination relies on the baked-in assumption that
Congress or the FCC has imposed the cost on consumers. Again, this simply
is not supported by the plain language of the statute. Section 254(d)
specifically provides that “[e]very telecommunications carrier that provides
interstate telecommunications services” must make contributions. 47 U.S.C.
§ 254(d). Costs incurred by entities and passed down to consumers through

the entities’ independent business judgment are not taxes.®

In my view, a strained interpretation of our applicable law and liberties
taken to broadly expand the definition of a tax using distinguishable
authorities should not stand. But regardless of the outcome of this analysis,
the Court has made clear that whether a revenue-raising delegation
implicates the taxing power is irrelevant to a nondelegation doctrine
challenge. See Skinner, 490 U.S. at 223. I remain unpersuaded that we should
create a sharp split with our precedent concluding that USF contributions are
fees, along with our sisters circuits’ same conclusions. Nor do I support our

departure from the sound reasoning of the Court that any distinction of a

6 See, e.g., Edye v. Robertson, 112 U.S. 580, 595 (1884) (holding that a per-head
charge imposed on ship owners that brought immigrants to American was a processing fee
or mitigation charge, and not a tax); Hugh D. Spitzer, Taxes vs. Fees: A Curious Confusion,
38 Gonz. L. REV. 335, 337-50, 364-65 (2002) (detailing differences between taxes and
different types of user charges, commodities charges, and the like).
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charge as a fee or tax is of little relevance as it pertains to the nondelegation

doctrine analysis.
IV. CONCLUSION

In sum, § 254 represents Congress’s effort to “obtain[] the assistance

of its coordinate Branches””

in an extensive and vastly changing subject
matter area. In so doing, Congress has provided the FCC with an intelligible
principle that sufficiently delimits the FCC’s discretion based on the
established universal service principles. Petitioners’ argument that this
revenue-raising delegation is subject to a higher standard of scrutiny has been
consistently rejected by the Supreme Court. Because I am not persuaded that
we should deviate from Supreme Court precedent, deviate from our
precedent, and create a split with the Sixth, Eleventh, and D.C. Circuits by
departing from the solid reasoning offered in their denials of those
nondelegation doctrine challenges, I would affirm our original holding that
§ 254 satisfies the intelligible principle test and that no constitutional

violation arises from the FCC’s subdelegation of ministerial tasks to USAC.

7 Mistretta, 488 U.S. at 372.
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STEPHEN A. HIGGINSON, Circust Judge, joined by STEWART,
SOUTHWICK, GRAVES, and DOUGLAS, Circust Judges, dissenting:

The majority finds neither an unconstitutional delegation of legislative
power nor an unconstitutional exercise of government power by a private
entity. Supreme Court precedent dictates these answers, which is why every
other circuit to consider these questions stopped there and the Supreme
Court denied petitions for review of those decisions. Consumers’ Rsch. v.
FCC, No. 23-456, 2024 WL 2883753 (U.S. June 10, 2024) (Mem.);
Consumers’ Rsch. v. FCC, No. 23-743, 2024 WL 2883755 (U.S. June 10,
2024) (Mem.).

But our court does not stop there, going beyond even petitioners’
arguments to adopt a novel theory that it is “the combination” of these two
non-violations that “violates the Legislative Vesting Clause in Article I, § 1.”
Maj. Op. at 55. That is, according to the majority, when Congress provides
an intelligible principle to channel agency discretion (constitutional) and a
private entity performs calculations under the agency’s supervision (also
constitutional), it becomes—pursuant to an undefined, unannounced, and
unprecedented test—unconstitutional. Make no mistake, there is nothing
narrow about this ruling. This decision invites lower courts to leapfrog the
Supreme Court; creates a split with all other circuits to have considered the
issue; ignores statutory criteria and regulations; and upends the political
branches’ decades-long engagement with each other, industry, and

consumers to address the technology divide.
L

The majority argues that the “combination” theory on which its
holding rests is nothing new. But the Supreme Court has considered cases
that, like this one, involved challenges on the grounds that there was both an

unconstitutional delegation of legislative power and an unconstitutional
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delegation of government power to a private entity, yet the Court never
instructed, as the majority does now, that a different standard applies. See,
e.g., Carter v. Carter Coal Co., 298 U.S. 238, 311 (1936); Currin v. Wallace,
306 U.S. 1,15-16 (1939); Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381,
399 (1940).

In Sunshine Anthracite, for example, challengers argued that there was
both an impermissible delegation of legislative power to an executive
commission and an impermissible delegation of government power to a
private entity because that commission relied on private actors. 310 U.S. at
397-99. The Supreme Court rejected the legislative delegation challenge
after concluding that “in the hands of experts the criteria which Congress
ha[d] supplied [we]re wholly adequate for carrying out the general policy and
purpose of the Act.” Id. at 398. It then rejected the private delegation
challenge after concluding that the private actors “function subordinately to
the Commission,” which had “authority and surveillance” over them. 4. at
399. It ended its analysis of both delegation challenges there. If the majority
were correct that a different standard applies, the Supreme Court would have
instead asked whether, despite constituting neither a delegation of legislative
power nor a delegation of government power to a private entity, there was
still a constitutional problem. It did not. The majority attempts to
distinguish on the ground that the Supreme Court “found the Government
had not delegated any legislative power to any private entity” and “[t]here
cannot be a combined public/private delegation without a private
delegation.” Maj. Op. at 68. But that is no answer. Indeed, it directly
undermines the majority’s conclusion because the majority a/so does not find
a private delegation. Id. at 17 (explaining the court “need not definitively

answer either delegation question”).

The majority points to presidential removal authority precedent but

ignores how the Supreme Court itself has characterized that precedent. In
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Seila Law LLC y. CFPB, a decade after Free Enterprise Fund, it explained that
there were only two exceptions to the president’s otherwise “unrestricted
removal power.” 591 U.S. 197, 204 (2020). The CFPB’s structure fit into
neither exception. /4. The Court declined to create a new one and, unlike
the majority here, applied precedent. /4. It was not, as the majority recasts
it, a situation in which “[t]wo lines of precedent seemed to converge to
suggest the removal restriction at issue posed no constitutional problem” but
“the combination” of features was unconstitutional. Maj. Op. at 56.! And,
as discussed above, the Supreme Court has considered this combination of
features and, applying the legislative delegation and private delegation tests

the majority disregards, has found no constitutional defect.

Even if the majority were correct that the presidential removal
authority cases now suggest that a different standard could apply in this case,
the Supreme Court has been clear that, where its precedent “has direct
application in a case,” “the Court of Appeals should follow the case which
directly controls, leaving to [it] the prerogative of overruling its own
decisions.” Agostiniv. Felton, 521 U.S. 203, 237 (1997) (quoting Rodriguez de
Quijas v. Shearson/Am. Exp., Inc., 490 U.S. 477, 484 (1989)); see also
Consumers’ Rsch. v. Consumer Prod. Safety Comm’n, 91 F.4th 342, 352 (5th
Cir. 2024) (“[O]ur role in the judicial architecture requires us only to map—
not adjust—the borders” of Supreme Court precedent). The majority

ignores this repeated instruction.

II.

! In doing so, the majority quotes Justice Thomas’s separate writing in which he
disagreed with seven Justices that severing the removal provision cured the CFPB’s
constitutional defect. But that analysis, joined by only one other Justice, about when
severance is a proper remedy has little purchase here in determining whether there has
been a constitutional violation in the first place.
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The majority cannot prevail under legislative delegation or private
delegation precedent, and so it concocts a theory to rewrite both. In doing
so, it offers no test for determining when something that is neither an
unconstitutional delegation of legislative power from Congress to an agency
nor an unconstitutional delegation of government power to a private entity

becomes unconstitutional, leaving the political branches powerless to govern.

On the issue of legislative delegation, the majority acknowledges that
“the Supreme Court’s nondelegation ‘jurisprudence has been driven by a
practical understanding that in our increasingly complex society, replete with
ever changing and more technical problems, Congress simply cannot do its
job absent an ability to delegate power under broad general directives.’” Maj.
Op. at 29 (quoting Mistretta v. United States, 488 U.S. 361, 372 (1989) (added
emphasis omitted)). It then asserts, without explanation, that “Congress did
not delegate because FCC has some superior technical knowledge about the
optimal amount of universal service funding” as “[n]o such knowledge exists
because determining the ideal size of a welfare program involves policy

judgments, not technical ones.” /4. at 30.

But Congress designed a vital, nationwide program in an area—
telecommunications—where the only constant has been rapid change in both
technology and markets. This is exactly the type of “ever changing” and
“technical problem[]” that the Supreme Court has held Congress can
address with “broad general directives” to expert agencies. Mistretta, 488
U.S. at 372. Congress chose not to freeze in place precise rates for different
types of customers in different regions nor to impose service technology
standards that would almost immediately become obsolete. Instead,
Congress made policy decisions about how those precise answers should be
reached, and regularly revisited, by the expert agency it had created. To
determine which services to fund, FCC is required to account for which

services “are essential to education, public health, or public safety”;

102



Case: 22-60008 Document: 337-1 Page: 103 Date Filed: 07/24/2024

No. 22-60008

“subscribed to by a substantial majority of residential customers”; “being
deployed in public telecommunications networks by telecommunications
carriers”; and “consistent with the public interest, convenience, and
necessity.” 47 U.S.C. § 254(c)(1). Congress provided additional principles
to guide FCC. For example, Congress made the policy decision that rural
Americans should not be abandoned on the wrong side of the technology
divide. Without the ability to predict what types of services urban Americans
would have access to and what rates they would pay, Congress decided to
require FCC to ensure that rural Americans have “access to

” “reasonably comparable to

telecommunications and information services
those services provided in urban areas and that are available at rates that are
reasonably comparable to rates charged for similar services in urban areas.”
Id. § 254(b)(3). The majority offers Congress no guidance on how it should

address this rapidly evolving area, or any number of others, differently.

The majority is mistaken to suggest that these are issues that have
been withdrawn from congressional scrutiny—and attendant public
debate—because Congress has enlisted FCC’s expertise to address them.
There have been congressional hearings, reports, proposed bills, and
engagement with FCC over every aspect of the Universal Service Fund
(USF), ranging from revising the High Cost Program’s performance goals to
expanding the list of eligible entities for the Rural Health Care Program to
broadening the contribution base for the USF. PATRICIA FIGLIOLA,
CoNG. RscH. SERV., R47621, THE FUTURE OF THE UNIVERSAL
SERVICE FUND AND RELATED BROADBAND PROGRAMS 12-16
(2024) (“FUTURE OF THE UNIVERSAL SERVICE FUND”). The USF
remains subject to extensive congressional efforts to weigh competing policy
priorities and interests, balancing concerns of different consumers and

industries.
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On private delegation, too, the majority ignores both precedent and
facts. The Universal Service Administrative Company (USAC), constrained
by comprehensive regulations, “bill[s] contributors, collect[s] contributions
to the universal service support mechanisms, and disburs[es] universal
service support funds.” 47 C.F.R. § 54.702(b). In performing these
administrative functions, USAC “may not make policy, interpret unclear
provisions of the statute or rules, or interpret the intent of Congress.”
Id. § 54.702(c).

Yet, the majority asserts that FCC has “de facto if not de jure”
abdicated government power to USAC because FCC has rarely rejected the
contribution factor that USAC calculates based on collected inputs. Maj. Op.
at 7. But the relevant question is what the majority discounts as only the “de
Jure” one: Whether FCC has the “authority” to do so. Sunshine Anthracite,
310 U.S. at 399. And even the majority acknowledges that FCC does have
that authority. See Maj. Op. at 6 (“True, FCC ‘reserves the right to set
projections of demand and administrative expenses at amounts that [it]
determines will serve the public interest.” See 47 C.F.R. § 54.709(a)(3).”).
Certainly, any number of private entities that perform administrative roles at
government direction and under government control would fail this rewritten
test. See, e.g, What’s a MAC, CTR. FOR MEDICARE & MEDICAID
SERVS., https://www.cms.gov/medicare/coding-billing/medicare-
administrative-contractors-macs/whats-mac (last modified Mar. 13, 2024)
(describing how Medicare Administrative Contractors—private insurers—
process claims, make and account for Medicare payouts, and establish local

coverage determinations).

Furthermore, as Judge Stewart explains, it is hardly surprising that
FCC should approve USAC’s calculation of the contribution factor when it
is entirely the product of inputs that FCC regulates at every turn, from the
detailed worksheets that FCC requires telecommunications companies
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submit to calculate projected revenue to the caps that FCC imposes on
projected expenses. If anything, it is evidence of the efficacy of FCC’s
“pervasive surveillance and authority” exercised over USAC. Sunshine
Anthracite, 310 U.S. at 388. That authority is maintained through processes
that allow parties disagreeing with USAC’s math to seek further FCC review,
47 C.F.R. § 54.719(b), and audits to ensure “proper[]| administrat[ion] [of]
the universal service support mechanisms to prevent fraud, waste, and
abuse,” 7d. § 54.717. That those audits reveal errors and waste is concerning
but this has never been enough to declare a coequal political branch’s act
unconstitutional. Nor does it convert USAC’s accounting role into a

constitutional violation.?

Additionally, the majority overlooks the fact that the increasing
contribution factor is not caused by the scope of USAC’s authority but is
instead driven “in large part [by] a decline in the contributions revenue base,
i.e., providers are reporting a declining share of telecommunications
revenues and an increasing share of non-telecommunications revenues.”
FUTURE OF THE UNIVERSAL SERVICE FUND at 9. Crucially, Congress has
responded with a number of legislative proposals, from members of both
parties, to potentially expand the revenue base by including broadband
providers and online content and services providers. Id. at 9-10 (citing
Senator Markwayne Mullin’s Lowering Broadband Costs for Consumers
Act, Senator Roger Wicker’s FAIR Contributions Act, and the Reforming

2 The majority separately argues that Congress was required to expressly authorize
USAC’s role under founding-era agency law principles. But, even granting that this were
historically accurate and the relevant question, the majority acknowledges that there was
an “assum[ption] that ministerial tasks could be subdelegated,” and so this argument fails
because, as discussed above, USAC performs only ministerial tasks. Maj. Op. at 49 (citing
GARY LAwsON & Guy SEIDMAN, “A GREAT POWER OF ATTORNEY”:
UNDERSTANDING THE FIDUCIARY CONSTITUTION 115 (2017)).
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Broadband Connectivity Act proposed by Senator Amy Klobuchar and
Representative Joe Neguse). Put differently, the body constitutionally tasked
with addressing the policy problem the majority identifies is doing just that.

As our unanimous panel and every other court to have considered
these issues held, each challenge fails under binding Supreme Court
legislative delegation and private delegation precedent. Yet the majority, in
undermining both lines of precedent, offers no test for determining at what
point something that is neither an unconstitutional delegation of legislative
power nor an unconstitutional delegation of government power to a private
entity still becomes, convergingly, unconstitutional.  Congress, the
Executive, and courts in our circuit are left only with the implication that the
bar for what is an intelligible principle is raised—by how much is unclear—
when an agency enlists a private entity to perform accounting tasks.
Conversely, tasks performed by private entities that have long been
considered ministerial will be elevated —at what point, again, is unclear—to
exercises of government power when Congress legislates with otherwise

permissibly intelligible principles that limit agency discretion.

This convergence sleight of hand not only undoes Supreme Court
precedent but also leaves the political branches powerless to address this
perceived constitutional deficiency, ignorant as to how to legislate and
regulate in ways that will survive judicial review. Here, Article III nullifies a
program that has served millions of Americans for over a quarter of a century,
which Congress, FCC experts, industry, and consumers revisit yearly in the
face of changing technology and markets. Our court should not
constitutionalize policy disagreements nor, worse still, do so with an
amorphous standard, not urged by petitioners and contrary to precedent, that
leaves the coequal, political branches without stability or clarity. In
announcing its new constitutional theory, our court creates a greater threat
to the separation of powers than the one it purports to address.
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* * *

For these reasons, and those stated by Judge Stewart, I respectfully

dissent.
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