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TREATMENT OF MINORS

In Pennsylvania, the age of majority is 18 (23 P. S. §5101). Prior to age 18, minors
have a limited ability to make binding legal decisions. The question arises, therefore, as to
whose consent is required for the voluntary outpatient mental health examination or
treatment of the less than 18-year-old minor. This issue generally depends on the legal
custody and the age of the minor.

In 1970, the Pennsylvania legislature adopted the Minors’ Consent to Medical Care
Statute (35 P.S. §10101). This statute stated that other than in a number of limited situations
such as if the minor is married, a high school graduate, or emancipated, parental or guardian
consent is necessary to provide medical treatment to the less than 18-year-old minor.
The statute was silent, however, as to the consent necessary to provide mental health
treatment to a minor.

>

In January 2005, the Minors’ Consent to Medical Care Statute was amended to
address the voluntary outpatient mental health examination or treatment of a minor
(35 P. 8.§10101.1). On July 23, 2020, Act 65 of 2020 further amended the statute.

Pursuant to the Minors’ Consent to Medical Care Statute, “mental health treatment”
is defined as follows:

A course of treatment, including evaluation, diagnosis, therapy and
rehabilitation, designed and administered to alleviate an individual’s

pain and distress and to maximize the probability of recovery from

mental illness. This term also includes care and other services which
supplement treatment and aid or promote recovery (35 P. S. §10101.1(a)(10)(b)).

This definition, in essence, encompasses what mental health professionals generally
refer to as a mental health evaluation or ongoing psychotherapy.

The Minors’ Consent to Medical Care Statute distinguishes between minors less than
14 years of age, and minors 14 to 17 years of age.
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For minors less than 14 years old, the consent of a parent is required prior to

instituting the voluntary outpatient mental health examination or treatment of the minor -
(35 P.S. §10101.1(¢a)(1)).

This statute does not state that such examination or treatment shall be instituted in
these situations. Rather, the statute states that such examination or treatment of the less than
14-year-old minor may be instituted with the consent of a parent. In addition, as noted
below, this provision also must be read in conjunction with the Grossman decision.

Minors 14 to 17 years of age have two possible avenues of consent. First, if the
minor has the capacity to make mental health treatment decisions, the 14 to 17-year-old
minor may consent to their own examination or treatment, without any parental consent
(35P. S. §10101.1(a)(2)). Second, a parent can consent to the examination or treatment of
the 14 to 17-year-old minor, absent the consent of the minor (35 P. S. §10101.1(a)(1)).

On July 23, 2020, several amendments were made to the Minors’ Consent to Medical
Care Statute. One of these 2020 amendments reads as follows:

A minor or another parent or legal guardian may not abrogate consent

provided by a parent or legal guardian on the minor’s behalf to voluntary...outpatient
treatment... (35 P. S. §10101.1(a)(3)).

For minors who are 14 to 17 years old, there has been a general consensus that a
parent may not negate the right of a 14 to 17-year-old minor to seek treatment on their own,
even if a court has issued an order of shared legal custody. In the past, this interpretation has
been applied by Pennsylvania licensing board prosecuting attorneys in cases of shared legal
custody.

The thrust of the 2020 amendment is unclear, however, as it pertains to parental
consent, especially in cases of shared legal custody.

Under the prior version of the statute, the consent of only one parent was required
where there was no court order of shared legal custody. It was assumed, therefore, that
absent a court order of shared legal custody, the nonconsenting parent could not abrogate the
consent of the consenting parent. Pursuant to the 2020 amendment of the statute, this
assumption has been codified by more specific language.

It is unclear, however, whether this amendment also was intended to address the issue
of parental consent in a shared legal custody situation.

More specifically, as it shall be described below, it is unclear whether this
amendment was added merely to clarify the existing rule in non-shared Iegal_custody
situations, or whether this amendment was added to grant more substantive rights to parents

in shared legal custody situations.
2
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In addition, even in situations where the consent of only one parent is required, the
Minors’ Consent to Medical Care Statute does not state that the mental health examination or
treatment of the minor child skall be instituted following the consent of a parent.

Rather, the statute states that the mental health examination or treatment of the minor
child may be rendered following the consent of a parent.

For this reason, in addition to obtaining the requisite informed consent, the potential
treatment provider, prior to instituting any clinical intervention, also must consider and
balance the clinical issues associated with the case at hand.

More specifically, when providing mental health examination and treatment to minors
of any age, it often is helpful to have the permission, involvement, and input of both parents,
even with older adolescents. Such commitment and input by both parents may be necessary
to effectuate a positive clinical outcome in the case at hand. In addition, it is necessary for
the treatment provider to remain a neutral party and maintain professional boundaries,
especially in cases that invoive more contentious or high conflict families.

In this regard, the legal ability to institute the mental health examination or treatment
of a minor child by the consent of a parent is different from the clinical question as to
whether such examination or treatment, in fact, should be instituted. This clinical question
must be answered on a case-by case-basis.

Shared Legal Custody

Custody involves the physical custody and the legal custody of the minor ch1:1d.
The physical custody and the legal custody of the minor child can be sole or shared in nature.

The written custody agreement or custody order generally contain provisions
outlining the physical and the legal custody of the minor. It is highly recommended,
therefore, that prior to instituting any type of mental health examination or treatment of a
minor child, the potential treatment provider obtain a copy of the prevailing custody
agreement or custody order to determine the legal custody status of the child.

Pennsylvania law defines legal custody as the right to make major dccisio_n; on behalf
of the child, including, but not limited to, medical, religious, and educational decisions
(23 P. S. §5322(a)). Section 23 P. S. §5322(a), however, does not define further what
constitutes a major decision in a shared legal custody situation.
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The question arises, therefore, as to whether under 23 P. S. §5322(a), the decision to
seek the voluntary outpatient mental health examination or treatment of a minor child
constitutes making a major decision on behalf of the child.

In February 2000, a Pennsylvania psychologist underwent a Pennsylvania State Board
of Psychology licensing proceeding related to the issue of evaluating a minor child where the
parents had shared legal custody of the minor child. The proceeding involved interpretations
American Psychological Association Standards and Guidelines, Pennsylvania custody law,
and Pennsylvania case law.

Following an adverse Board finding, the case was appealed to the Commonwealth
Court of Pennsylvania, the Pennsylvania appellate court that reviews licensing board
determinations. The Commonwealth Court appeal was decided on June 2, 2003
(Jan C. Grossman v. State Board of Psychology, 825 A.2d 748).

In Grossman, the psychologist was retained by a mother’s attorney in a 1996 custody
matter in which the mother and father shared legal custody of their minor child. The
psychologist subsequently met with the minor child on two occasions.

At the time of the two meetings with the minor child, the psychologist had obtained
consent from the mother to meet with the minor child. At the time of the two meetings with
the minor child, the psychologist had not obtained consent from the father to meet with the
minor child. The psychologist subsequently testified at a custody trial regarding his clinical
findings.

In February 2000, a formal complaint was filed against the psychologist. Following
a finding adverse to the psychologist, the case was appealed to the Commonwealth Court of
Pennsylvania.

In its 2003 opinion, the Commonwealth Court found that the psychologist had
conducted a psychological evaluation of a minor child where the parents had shared l.egal
custody. The Court found further that the psychological evaluation was conducted without
first obtaining the consent of the child’s two legal custodians.

The Court ruled, in part, that the behavior of the psychologist violated the stgndards
of the American Psychological Association. The Commonwealth Court also based its
opinion upon Pennsylvania custody law, as well as prior Pennsylvania appellate court
decisions involving shared legal custody.
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One of the bases of appeal in Grossman concerned the question as to whether a
request that a minor child undergo a psychological evaluation, when the parents share legal
custody, constituted a major decision, thereby requiring the consent of both legal custodians.
The Commonwealth Court answered this question in the affirmative.

:l"hat is, the Commonwealth Court found that a decision to obtain a psychological
evaluation of a minor child is a major decision that is encompassed within the statutory
definition of legal custody.

For this reason, the Commonwealth Court held that the consent of all legal custodians

is necessary prior to conducting a psychological evaluation of a minor child in a shared legal
custody situation.

To date, no Pennsylvania Commonwealth Court or Pennsylvania Supreme Court case
has overturned the Grossman decision.

Rather, this decision has been cited in subsequent cases in which psychologists have
been found to have transgressed this rule (see, for example, Laurie S. Pittman, Ph.D. v.
Bureau of Professional and Occupational Affairs, State Board of Psychology, unreported
Commonwealth Court opinion, No. 1007 C.D. 2018, filed June 12, 2019). In addition, this
decision has been utilized in cases involving Pennsylvania licensed social workers, marriage
and family therapists, and professional counselors.

As outlined above, on January 24, 2005, two years following the 2003 Grossman
Commonwealth Court decision, the Pennsylvania state legislature amended the Minors
Consent to Medical Care Statute. For the first time, the Pennsylvania legislature addressed
what type of parental consent is necessary for the voluntary outpatient mental health
examination or treatment of a minor child. On July 23, 2020, several amendments were
made to the Minors’ Consent to Medical Care Statute.

This Minors’ Consent to Medical Care Statute raises a confounding legal question
concerning the consent of both parents in a shared legal custody situation.

That is, pursuant to the 2003 Grossman Commonwealth Court opinion, if.a court has
issued an order of shared legal custody, the consent of both parents is required prior to
conducting the voluntary outpatient mental health examination or treatment of the minor
child.

Pursuant to the Minors’ Consent to Medical Care Statute, however, the consent of
only “a” parent is required prior to conducting the voluntary outpatient mental health
examination or treatment of a minor child.
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And, to confuse things even further, under the Minors’ Consent to Medical Care
Statute, no parental consent is necessary to conduct the voluntary outpatient examination or
treatment of the greater than 14-year-old minor who requests treatment and is capable of

providing their own informed consent. In the past, this interpretation has been accepted in a
shared legal custody situation.

It presently is unclear, however, whether the consent of both parents is required in a
shared legal custody situation where the minor is under the age of 14, or where the minor
over the age of 14 does not request the examination or treatment.

In such shared legal custody situations, which rule applies: The Court Order

requiring the consent of both parents, or the Minors’ Consent to Medical Care Statute which
allows “a” parent to consent?

From 2003 through the current time, the prevailing interpretation has been that a
Court Order providing for shared legal custody takes precedence over the Minors’ Consent to
Medical Care Statute. This interpretation has been relied upon by the state attorneys who
prosecute licensing board complaints; the Pennsylvania State Board of Psychology; and the

Pennsylvania State Board of Social Workers, Marriage and Family Therapists, and
Professional Counselors.

This issue of whether a Court Order containing a shared legal custody provision
prevails over the Minors’ Consent to Medical Care Statute was discussed during the
executive session portion of the Pennsylvania State Board of Psychology’s

December 2, 2019 meeting. Such executive session discussions are held outside the presence
of the public.

The Psychology Board continued their discussion during the public portion of their
meeting. This public discussion is contained in the Final Minutes of the Psychology Board’s
December 2, 2019, meeting (p. 26-28), and can be found on the Pennsylvania State Board of
Psychology website. '

In the Final Minutes of the Psychology Board’s December 2, 2019 meeting, the
Psychology Board discussed whether the original 2005 amendments to the Minors” Consent
to Medical Care Statute abrogated the Grossman opinion as it applies to the voluntary
outpatient mental health examination and treatment of a minor child in a shared legal custody
situation. It should be noted that these comments were made prior to the 2020 amendments
to the Minors’ Consent to Medical Care Statute.

In the Final Minutes of its December 2, 2019 meeting, the Psychology Board noted
that the American Psychological Association Ethics Code does not require the consent of
both parents for a child to receive treatment. The discussion noted that for this reason, the
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reliance upon the American Psychological Association ethics code in terms of informed
consent was misplaced. The Board also noted that the American Psychological Association
Specialty Guidelines on Child Custody evaluations do not require the consent of both
parents, although the Board stated that it would be below the standard of care to perform a
child custody evaluation without obtaining the consent of both parents.

In discussing this issue, the Psychology Board did not reference the Pennsylvania

legal custody statute or the Pennsylvania appellate caselaw that was cited in the 2003
Commonwealth Court Grossman opinion.

In addition, it should be noted that this issue has not yet been addressed by the
Pennsylvania State Board of Social Workers, Marriage and Family Therapists, and
Professional Counselors.

Current State of the Law

In general, the rules governing the practice of Pennsylvania mental health
professionals is governed by Pennsylvania statutes, Pennsylvania caselaw, Pennsylvania
board regulations, and Pennsylvania board decisions.

There also is the legal doctrine of stare decisis, the doctrine by which judges are
expected to respect precedent that has been established by prior court decisions.

As outlined above, to date, no Pennsylvania appellate court has overturned Grossman.

The 2020 amendments to the Minors’ Consent to Medical Care Statute state in more
specific language that consent of one parent for the voluntary outpatient mental health
examination or treatment of a minor child may not be abrogated by the other parent.

Since this rule was implicit in the prior version of the statute, it is unclear whether tl_le
Pennsylvania state legislature intended to clarify the existing rule in situations where there is
no shared legal custody, or whether it was the intent of the Pennsylvania state legislature to
overrule the Grossman decision in situations where there is shared legal custody.

In this regard, how should a Pennsylvania mental health professional proceed?

For example, one parent with shared legal custody of a child under the age of 14
requests that the minor child undergo a mental health evaluation or treatment. Can or should
the mental health professional proceed with the evaluation or treatment?

In such a situation, there is a question as to what, if any, legal jeopardy the _mental
health professional may be placed if the mental health professional agrees to examine or treat
the minor child.

W
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That is, will the Pennsylvania prosecuting attorneys who review and file licensing
board complaints continue to file complaints based upon the 2003 Grossman decision?

If a formal board complaint or a malpractice action is filed against the mental health
professional, will the mental health professional be able to present a successful defense to a
Grossman violation based upon the Minors® Consent to Medical Care Statute?

Presently, there are no definitive answers to these questions.

Pending further legal clarification, therefore, it may be prudent, in shared legal
custody situations, for mental health professionals to adhere to the joint consent requirements

contained in the Grossman decision prior to instituting the voluntary outpatient mental health
examination or treatment of a minor child.

September 6, 2021
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6/9/26, 7:38 PM 49 Pa. Code § 41.57. Professional records.

Close Window
§ 41.57. Professional records.

(a) This section sets out the Board’s minimum requirements for the maintenance of professional
records by psychologists. These requirements express the Board’s belief that a psychologist’s
commitment to the welfare of a client/patient includes the duty to record accurately that person’s
progress through the evaluation and intervention process. Compliance with this section does not
excuse psychologists from complying with stricter standards otherwise imposed by State or Federal
law or regulation or by institutional requirements.

(b) A psychologist shall maintain a legible record for each client/patient which includes, at a
minimum:

(1) The name and address of the client/patient and, if the client/patient is a minor, the names of
the parents or the name of the legal guardian. If a minor’s parents are separated, notation of legal
custodial arrangements is required.

2) The presenting problem or purpose or diagnosis.
(3) The fee arrangement.
(4) The date and substance of each service contact.

(5) Test results or other evaluative results obtained and basic test data from which they were
derived.

(6) Notation and results of formal consults with other providers.
(7) A copy of all test or other evaluative reports prepared as part of the professional relationship.
(8) Authorizations, if any, by the client/patient for release of records or information.

(c) A psychologist shall store and dispose of written, electronic and other records in a manner
which insures their confidentiality.

(d) To meet the requirements of this section, so as to provide a formal record for review, but not
necessarily for other legal purposes, a psychologist shall assure that all data entries in professional
records are maintained for at least 5 years after the last date that service was rendered. A
psychologist shall also abide by other legal requirements for record retention, even if longer periods
of retention are required for other purposes.

(e) A psychologist shall provide for the confidential disposition of records in the event of the
psychologist’s withdrawal from practice, incapacity or death.

(f) Failure to comply with this section shall subject the violator to disciplinary action under section
8(a)(15) of the act (63 P. S. § 1208(a)(15)).

Authority

The provisions of this § 41.57 issued under section 3.2(2) of the Professional Psychologists
Practice Act (63 P. S. § 1203.2(2)).
Source % g
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6/9/26, 7:38 PM 49 Pa. Code § 41.57. Professional records.
The provisions of this § 41.57 adopted June 12, 1992, effective June 13, 1992, 22 Pa.B. 2980.

No part of the information on this site may be reproduced for profit or sold for profit.

This material has been drawn directly from the official Pennsylvania Code full text database. Due to
the limitations of HTML or differences in display capabilities of different browsers, this version
may differ slightly from the official printed version.
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Record Keeping Guidelines

American Psychological Association

Introduction

These guidelines are designed to educate psychologists and
provide a framework for making decisions regarding pro-
fessional record keeping. State and federal laws, as well as
the American Psychological Association’s (APA, 2002b)
“Ethical Principles of Psychologists and Code of Conduct”
(hereafter referred to as the Ethics Code), generally require
maintenance of appropriate records of psychological ser-
vices. The nature and extent of the record will vary de-
pending upon the purpose, setting, and context of the
psychological services. Psychologists should be familiar
with legal and ethical requirements for record keeping in
their specific professional contexts and jurisdictions. These
guidelines are not intended to describe these requirements
fully or to provide legal advice.

Records benefit both the client' and the psychologist
through documentation of treatment plans, services pro-
vided, and client progress. Record keeping documents the
psychologist’s planning and implementation of an appro-
priate course of services, allowing the psychologist to
monitor his or her work. Records may be especially im-
portant when there are significant periods of time between
contacts or when the client seeks services from another
professional. Appropriate records can also help protect
both the client and the psychologist in the event of legal or
ethical proceedings. Adequate records are generally a re-
quirement for third-party reimbursement for psychological
services.

The process of keeping records involves consideration
of legal requirements, ethical standards, and other external
constraints, as well as the demands of the particular pro-
fessional context. In some situations, one set of consider-
ations may suggest a different course of action than an-
other, and it is up to the psychologist to balance them
appropriately. These guidelines are intended to assist psy-
chologists in making such decisions.

Guidelines and Use of Language

Psychological practice entails applications in a wide range
of settings for a variety of potential clients. This docu-
ment was written to provide broad guidance to providers
of services (e.g., assessment, diagnosis, prevention,
treatment, psychotherapy, consultation). Extension of
the guidelines to some areas of practice (e.g., industrial/
organizational, consulting psychology) may likely call
for modifications, although some of the same general prin-
ciples may be useful.

The term guidelines refers to statements that suggest
or recommend specific professional behavior, endcavors, or

conduct for psychologists. Guidelines differ from standards
in that standards are mandatory and may be accompanied
by an enforcement mechanism. Guidelines are aspirational
in intent. They are intended to facilitate the continued
systematic development of the profession and to help fa-
cilitate a high level of practice by psychologists. Guidelines
are not intended to be mandatory or exhaustive and may not
be applicable to every professional situation. They are not
definitive and they are not intended to take precedence over
the judgment of psychologists.

These guidelines are intended to provide psycholo-
gists with a general framework for considering appropriate
courses of action or practice in relation to record keeping.
Record keeping procedures are directed, to some extent, by
the Ethics Code and legal and regulatory requirements.
Within these guidelines, more directive language has
been used when a particular guideline is based specifi-
cally on mandatory provisions of the Ethics Code or law.
However, some areas are not addressed in those enforce-
able standards and regulations. In these areas, more
aspirational language has been used. This document
aims to elaborate and provide assistance to psychologists
as they attempt to establish their own record keeping pol-
icies and procedures.

This revision of the 1993 “Record Keeping Guidelines” was completed by
the Board of Professional Affairs (BPA) Committee on Professional
Practice and Standards (COPPS). Members of COPPS during the devel-
opment of this document were Eric Y. Drogin (Chair, 2007), Mary A.
Connell (Chair, 2006), William E. Foote (Chair, 2005), Cynthia A.
Sturm (Chair, 2004), Kristin A. Hancock (Chair, 2003), Armand R.
Cerbone, Victor de la Cancela, Michele Galietta, Larry C. James (BPA
liaison, 2004-2006), Leigh W. Jerome (BPA liaison, 2003), Sara J.
Knight, Stephen Lally, Gary D. Lovejoy, Bonnie J. Spring, Carolyn M.
West, and Philip H. Witt. COPPS is grateful for the support and
guidance of the BPA, particularly to BPA Chairs Kristin A. Hancock
(2006), Rosic Phillips Bingham (2005), and Jalic A. Tucker (2004).
COPPS also acknowledges the consultation of Lisa R. Grossman,
Stephen Behnke, Lindsay Childress-Beatty, Billie Hinnefeld, and Alan
Nessman. COPPS extends its appreciation to the APA staff members
who facilitated the work of COPPS: Lynn F. Bufka, Mary G. Hardi-
man, Laura Kay-Roth, Ernestine Penniman, Geoffrey M. Reed, and
Omar Rehman.

Correspondence concerning this article should be addressed to the
Practice Directorate, American Psychological Association, 750 First
Street, NE, Washington, DC 20002-4242.

UThe term client is used throughout this document to refer to the
child, adolescent, adult, older adult, family, group, organization, commu-
nity, or other population receiving psychological services. Although it is
recognized that the client and the recipient of services may not necessarily
be the same entity (APA Ethics Code, Standard 3.07), for economy the
term client is used in place of service recipient.
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It should also be noted that APA policy generally
requires substantial review of the relevant empirical liter-
ature as a basis for establishing the need for guidelines and
for providing justification for the guidelines’ statements
themselves (APA, 2005). There is relatively little empirical
literature, however, that bears specifically on record keep-
ing. Therefore, these guidelines are based primarily on
previous APA policy, professional consensus as deter-
mined by the APA Board of Professional Affairs (BPA)
Committee on Professional Practice and Standards
(COPPS), the review and comment process used in devel-
oping this document, and, where possible, existing ethical
and legal requirements.

Interaction With State and Federal
Laws

Specific state and federal laws and regulations govern
psychological record keeping. To the extent possible,
this document attempts to provide guidelines that are
generally consistent with these laws and regulations. In
the event of a conflict between these guidelines and any
state or federal law or regulation, the law or regulation in
question supersedes these guidelines. It is anticipated
that psychologists will use their education, skills, and
training to identify the relevant issues and attempt to
resolve conflicts in a way that conforms to both law and
ethical practice.

HIPAA

Psychologists who are subject to the Health Insurance
Portability and Accountability Act of 1996 (HIPAA)
should be aware of certain record keeping requirements and
considerations under HIPAA’s Security Rule and Privacy
Rule (see HIPAA Administrative Simplification, Regulation
Text, 45 CFR Parts 160, 162 and 164; U.S. Department of
Health and Human Services, Office for Civil Rights, 2006).
These guidelines indicate some key areas in which HIPAA
requirements or considerations impact record keeping.
However, detailed coverage of the requirements for
HIPAA compliance is beyond the scope of this document,
and the rules related to HIPAA and their interpretation may
change over the lifetime of these guidelines. Accordingly,
consultation with other sources of information regarding
the implications of HIPAA for psychologists is recom-
mended.”

Expiration

These guidelines are scheduled to expire 10 years from
February 16, 2007 (the date of adoption by the APA
Council of Representatives). After this date, users are en-
couraged to contact the APA Practice Directorate to deter-
mine whether this document remains in effect.

Background

In 1988, APA’s Board of Professional Affairs (BPA) re-
quested that its Committee on Professional Practice and
Standards (COPPS) examine the possible usefulness of
guidelines on record keeping for psychologists. Interviews

with psychologists indicated that such guidance would
indeed be useful. COPPS also surveyed state laws and
regulations related to record keeping by psychologists and
found them to be vague and to vary substantially across
jurisdictions. Based on these findings, BPA directed
COPPS to undertake the development of “Record Keeping
Guidelines” (APA, Committee on Professional Practice
and Standards, 1993), which were subsequently adopted as
APA policy.

As part of a process of reviewing guidelines over time
to ensure their continued relevance and applicability, BPA
noted that the guidelines did not account for new questions
raised by rapidly changing technology, particularly elec-
tronic communications and electronic media. Further, it
was clear that HIPAA had important implications for
record keeping by psychologists. In particular, HIPAA’s
Privacy Rule and Security Rule have implications for the
development, maintenance, retention, and security of med-
ical and mental health records. In light of these develop-
ments, BPA directed COPPS to revise the “Record Keep-
ing Guidelines.”

COPPS began with an assessment of APA member
experience with the current guidelines. The 1993 “Record
Keeping Guidelines” were posted on the APA Web site for
member and public comment in the light of a possible
revision. A call for comments was published in the APA
Monitor and circulated to state, provincial, and territorial
psychological associations and to APA divisions. COPPS
also surveyed current professional literature on record
keeping. Relevant provisions of the Ethics Code (APA,
2002b), which had been extensively revised since the de-
velopment of the 1993 “Record Keeping Guidelines,” were
examined in detail, as were the ethics codes and relevant
policies of several other mental health professions. COPPS
also considered the implications of current federal and state
laws and regulations, including HIPAA. COPPS re-
viewed the questions received from members by the
APA Practice Directorate Legal and Regulatory Affairs
Office and the APA Ethics Office about record keeping
practices. Most commonly, these questions concerned
the content of records, management and maintenance of
records, electronic records, retention of records, and
compliance with rapidly changing state and federal re-
quirements for record keeping. Finally, other APA prac-
tice guidelines were examined to ensure internal consis-
tency of APA policies.

After drafting a proposed revision, COPPS sought
feedback and incorporated suggestions from the APA Eth-
ics and Legal offices. BPA reviewed and approved the draft
for release for a Call for Comments. In the Call for Com-
ments, input was sought from all APA divisions and indi-
vidual members. COPPS presented the draft at APA Con-

2 Resources regarding HIPAA, and HIPAA compliance for psychol-
ogists, are available at the U.S. Department of Health and Human Ser-
vices, Office for Civil Rights Web site (www.hhs.gov/ocr/hipaa/) and in
documents prepared by the APA Practice Organization (2003, 2005),
solely or in collaboration with the APA Insurance Trust (APA Practice
Organization & APA Insurance Trust, 2002).
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ventions on July 30, 2004 and August 11, 2006, seeking
input from APA members. Comments and recommenda-
tions were incorporated by COPPS, and a revised draft was
submitted to BPA on November 9, 2006. BPA approved
the draft in principle and placed it on the agenda for Board
of Directors approval in principle during its December 8 -9,
2006 meeting. The Board of Directors approved the draft in
principle on December 9, 2006, and COPPS further revised
the'draft, incorporating BPA’s recommended changes, dur-
ing its December 8-9, 2006 meeting and throughout the
end of 2006. The final draft was forwarded to Council for
its approval at its February 2007 meeting and was approved
on February 16, 2007.

Guidelines

Guideline 1—Responsibility for Records:
Psychologists generally have responsibility
for the maintenance and retention of their
records,

Rationale

Psychologists have a professional and ethical responsibility
to develop and maintain records (Ethics Code, Standard
6.01). The psychologist’s records document and reflect his
or her professional work. In some circumstances, the
records are the only way that the psychologist or others
may know what the psychologist did and the psychologist’s
rationale for those actions. As a consequence, the psy-
chologist aspires to create records that are consistent
with high-quality professional work. If the psychologist
is later questioned about services or billing, the avail-
ability of accurate records facilitates explanation and
accountability.

Application

A psychologist makes efforts to see that legible and accu-
rate entries are made in client records as soon as is prac-
ticable after a service is rendered. Psychologists are urged
to organize their records in a manner that facilitates their
use by the psychologist and other authorized persons. Psy-
chologists ensure that supervisees, office staff, and billing
personnel who handle records are appropriately trained
regarding awareness of and compliance with ethical and
legal standards related to managing confidential client in-
formation (Ethics Code, Standards 2.05 and 6.02). Where
appropriate, a psychologist maintains control over clients’
records, in accordance with the policies of the institution in
which psychological services are provided and consistent
with Ethics Code, Standard 6.01. To the degree that there
are conflicts between the institutional policies and proce-
dures and the Ethics Code, psychologists appropriately
address these issues as outlined in the Ethics Code (Stan-
dard 1.03), clarifying the nature of the conflict, making
known their commitment to the Ethics Code, and, to the
cxtent feasible, resolving the conflict in a way that permits
adherence to the Ethics Code.

Guideline 2—Content of Records: A
psychologist strives to maintain accurate,
current, and pertinent records of
professional services as appropriate to the
circumstances and as may ge required by
the psychologist’s jurisdiction. Records
include information such as the nature,
delivery, progress, and results of
psychological services, and related fees.

Rationale

The Ethics Code (Standard 6.01) sets forth reasons why
psychologists create and maintain records. Based on vari-
ous provisions in the Ethics Code, in decision making
about content of records, a psychologist may determine
what is necessary in order to (a) provide good care; (b)
assist collaborating professionals in delivery of care; (c)
ensure continuity of professional services in case of the
psychologist’s injury, disability, or death or with a change
of provider; (d) provide for supervision or training if rele-
vant; (e) provide documentation required for reimburse-
ment or required administratively under contracts or laws;
(f) effectively document any decision making, especially in
high-risk situations; and (g) allow the psychologist to ef-
fectively answer a legal or regulatory complaint.

Application

In making decisions about the content of records, the
psychologist takes into account factors such as the nature of
the psychological services, the source of the information
recorded, the intended use of the records. and his or her
professional obligations. Some hospitals, clinics, prisons,
or research organizations mandate record format, specific
data to be gathered and recorded, and time frames within
which the records are to be created. A psychologist endeav-
ors to include only information germane to the purposes for
the service provided (Ethics Code, Standard 4.04). Addi-
tionally, consistent with the Ethics Code (Principle A),
psychologists are sensitive to the potential impact of the
language used in the record (e.g., derogatory terms,
pathologizing language) on the client.

Considerations Regarding the Level of Detail
of the Record

A psychologist makes choices about the level of detail in
which the case is documented. Psychologists balance client
care with legal and ethical requirements and risks. Infor-
mation written in vague or broad terms may not be suffi-
cient if more documentation is needed (e.g., for continuity
of care, mounting an adequate defense against criminal,
malpractice, or state licensing board complaints). However,
some clients may express a desire for the psychologist to
keep a minimal record in order to provide maximum pro-
tection and privacy. Although there may be advantages to
keeping minimal records, for example, in light of risk
management concerns or concerns about unintended dis-
closure, there are, alternately, legitimate arguments for
keeping a highly detailed record. Those may include such
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factors as improved opportunities for the treatment pro-
vider to identify trends or patterns in the therapeutic in-
teraction, enhanced capacity to reconstruct the details of
treatment for litigation purposes, and more effective oppor-
tunities to use supervision and consultation. The following
issues may provide a guide to assist the psychologist in
wrestling with these tensions:

The client’s wishes. For a variety of reasons,
clients may express a wish that limited records of treatment
be maintained. In some situations, the client may require
limited record keeping as a condition of treatment. The
psychologist then considers whether treatment can be pro-
vided under this condition.

Emergency or disaster relief settings.
When psychologists provide crisis intervention services to
people on an emergency relief basis, the records that are
created may be less substantial because of the situational
demands. The psychologist may be guided by the oversight
agency regarding necessary elements for the record. For
example, disaster relief agencies may require only cursory
identifying information, the date of service, a brief sum-
mary of the service provided, and the provider’s name.
There may be limited opportunity to keep as detailed
records as would be kept in a less urgent situation, partic-
ularly in the short-term or immediate crisis. In some situ-
ations, such as disaster relief following an airplane crash or
a hurricane, no further intervention beyond the on-site
contact may occur and, given the brevity and sheer number
of services provided, highly detailed records may be im-
possible to construct even after the crisis.

Alteration or destruction of records. Many
statutes, regulations, and rules of evidence prohibit the
alteration or removal of information once a record has been
made. In the context of litigation, addition or removal of
information from a record that has been subpoenaed or
requested by court order may create liability for the psy-
chologist. Psychologists may wish to seek consultation
regarding relevant state and federal law before changing an
existing record. It is recommended that later additions
made to a record be documented as such.

Legal/regulatory. Some statutes and regula-
tions mandate inclusion or prohibit exclusion of particular
information. For example, an institutional rule for record
keeping may prohibit reference to sealed juvenile records
or to HIV test results, or a statute may govern disclosure of
information about treatment for chemical dependency. The
psychologist takes into account the statutes and regulations
that govern practice and heeds mandates in making deci-
sions about record detail.

Agency/setting. Psychologists providing psy-
chological services within an institution consider institu-
tional policies and procedures in making decisions about
the level of detail in the record (See Guideline 10).

Third-party contracts. The psychologist con-
siders whether the decision to maintain less detailed
records deviates from contracts between the psychologist
and third-party payers. Many third-party payers’ contracts
require specific information to be included within the
record. Psychologists who sign but do not abide by con-

tracts with such payers will potentially experience a num-
ber of adverse consequences (e.g., required reimbursement
of previously received funds, legal actions).

The record of psychological services may include
information of three kinds.
Information in the client’s file:

e identifying data (e.g., name, client ID number);

e contact information (e.g., phone number, address,
next of kin);

o fees and billing information;

e where appropriate, guardianship or conservatorship
status;

¢ documentation of informed consent or assent for
treatment (Ethics Code, Standard 3.10);

e documentation of waivers of confidentiality and au-
thorization or consent for release of information
(Ethics Code, Standard 4.05);

o documentation of any mandated disclosure of con-
fidential information (e.g., report of child abuse,
release secondary to a court order);

e presenting complaint, diagnosis, or basis for request
for services;

e plan for services, updated as appropriate (e.g., treat-
ment plan, supervision plan, intervention schedule,
community interventions, consultation contracts);

o health and developmental history.

For each substantive contact with a client:

e date of service and duration of session;

e types of services (e.g., consultation, assessment,
treatment, training);

e nature of professional intervention or contact (e.g.,
treatment modalities, referral, letters, e-mail, phone
contacts);

e formal or informal assessment of client status.

The record may also include other specific information,
depending upon the circumstances:

e client responses or reactions to professional inter-
ventions;

o current risk factors in relation to dangerousness to
self or others;

e other treatment modalities employed, such as med-
ication or biofeedback treatment;

e emergency interventions (e.g., specially scheduled
sessions, hospitalizations);

e plans for future interventions;

o information describing the qualitative aspects of the
professional—client interaction;

e Prognosis;

e assessment or summary data (e.g., psychological
testing, structured interviews, behavioral ratings,
client behavior logs);

e consultations with or referrals to other profession-
als;

o case-related telephone, mail, and e-mail contacts;

o relevant cultural and sociopolitical factors.
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Guideline 3—Confidentiality of Records: The
psychologist takes reasonable steps to
establish and maintain the confidentiality of
information arising from service delivery.

Rationale

Confidentiality of records is mandated by law, regulation,
and ethical standards (Ethics Code, Standards 4.01 and
6.02). The assurance of confidentiality is critical for the
provision of many psychological services. Maintenance of
confidentiality preserves the privacy of clients and pro-
motes trust in the profession of psychology.

Application

The psychologist maintains records in such a way as to
preserve their confidentiality. The psychologist develops
procedures to protect the physical and electronic record
from inadvertent or unauthorized disclosure (see Guideline
5). Psychologists are familiar with the ethical standards
regarding confidentiality, as well as state and federal reg-
ulations and statutes (e.g., HIPAA, licensing laws, man-
dated reporting of abuse). Psychologists strive to be aware
of the legal and regulatory requirements governing the
release of information (e.g., some jurisdictions prohibit the
re-release of mental health records, records of sexually
transmitted diseases, or chemical dependency treatment
records). When the psychologist employs clerical or testing
personnel, he or she is required by the Ethics Code (Stan-
dard 2.05) to take reasonable steps to ensure that the
employee’s work is done competently. Therefore, the psy-
chologist strives to educate employees about confidential-
ity requirements and to implement processes that support
the protection of records and the disclosure of confidential
information only with proper consent or under other re-
quired circumstances (e.g., mandated reporting, court or-
der).

Psychologists may encounter situations in which it is
not immediately apparent who should have access to
records. For example, children in treatment following mar-
ital dissolution may be brought for services by one parent
who wishes the record to be kept confidential from the
other parent, or an adolescent who is near but has not quite
reached the age of majority may request that records be
kept confidential from the parent/guardian. A minor may
have the legal prerogative to consent to treatment (e.g., for
reproductive matters), but the parent may nevertheless
press for access to the record. The psychologist is guided
by the Ethics Code (providing that psychologists may dis-
close information to a legally authorized person on behalf
of the client/patient unless prohibited by law; Ethics Code,
Standard 4.05) as well as by state and federal regulations in
these matters. Following marital dissolution, a psychologist
may be unclear whether to release records to one of the
parents, particularly when the release is not wanted by the
other parent. In such a situation, the psychologist recog-
nizes that the relevant court overseeing the marital disso-
lution may have already specified who has access to the
child’s treatment records.

Guideline 4 —Disclosure of Record Keeping
Procedures: When appropriate,
psychologists inform clients of the nature
and extent of record keeping procedures
(including a statement on the limitations of
confidentiality of the records; Ethics Code,
Standard 4.02).

Rationale

Informed consent is part of the ethical and legal basis of
professional psychology procedures (Ethics Code, Stan-
dards 3.10, 8.02, 9.03, and 10.01), and disclosure of record
keeping procedures may be a part of this process.

Application

Consistent with the APA’s Ethics Code, psychologists ob-
tain and document informed consent appropriate to the
circumstances at the beginning of the professional relation-
ship. In some circumstances, when it is anticipated that the
client might want or need to know how records will be
maintained, this process may include the disclosure of
record keeping procedures. This may be especially relevant
when record keeping procedures are likely to have an
impact upon confidentiality or when the client’s expressed
expectations regarding record keeping differ from the re-
quired procedures.

The manner in which records are maintained may
potentially affect the client in ways that may be unantici-
pated by the client. Psychologists are encouraged to inform
the client about these situations. For example, in some
medical settings, client records may become part of an
electronic file that is accessible by a broad range of insti-
tutional staff (see Guideline 10). In some educational set-
tings, institutional, state, and federal regulations dictate
record keeping procedures that may expand the range of
individuals who have access to the records of a school
psychologist.

When a psychologist releases client records, with
proper authorization to release information, they may be
further distributed without the psychologist’s or the client’s
consent. The psychologist may wish to alert the client of
this potential at the outset of services or before consent for
release is given. For example, after release in a litigation
context, records may be placed in the public domain and be
accessible to any member of the public. Another example
of unwanted re-release may occur when records are sent, at
the client’s request, to another treating professional, whose
handling of those records is then beyond.the control of the
psychologist who sent them.

Guideline 5—Maintenance of Records: The
psychologist strives to organize and
maintain records to ensure their accuracy
and to facilitate their use by the psychologist
and others with legitimate access to them.

Rationale

The usefulness of psychological service records often de-
pends on the records being systematically updated and
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logically organized. Organization of client records in a
manner that allows for thoroughness and accuracy of
records, as well as efficient retrieval, both benefits the
client and permits the psychologist to monitor ongoing care
and interventions. In the case of the death or disability of
the psychologist or of an unexpected transfer of the client’s
care to another professional, current, accurate, and organized
records allow for continuity of care (see Guideline 13).

Application

The psychologist is encouraged to update active records to
reflect professional services delivered to the client and
changes in the client’s status. The psychologist may use
various methods to organize records to assist in storage and
retrieval. Methods reflecting consistency and logic arc
likely to be most useful. For example, a logical file labeling
system facilitates the search and recovery of records. The
psychologist may consider dividing client files into two or
more sections. Psychotherapy notes, as defined by HIPAA,
are necessarily kept apart from other parts of the record.
Additionally, client information that may be considered
useful to others and that is intended to be shared with them
may constitute a section. A psychologist may also consider,
for purposes of convenience and organization, an addi-
tional section to include material generated by the client or
by third parties, such as the client’s family members, or
from prior treatment providers. This might include, among
other things, behavioral ratings or logs, diaries, journals,
letters from the client’s children, pictures or videos, or
greeting cards. Psychological test data, because it may bear
more careful consideration before being released, may be
clustered and designated, within the file, to ensure that its
release is appropriately considered.

A specific area of concern is the re-release ol data that
have been included in the client’s record. When the psy-
chologist is releasing the client’s record, upon request and
with consent, the psychologist is faced with the question of
whether the client’s previous therapist’s records, for exam-
ple, constitute a part of the record and should be released.
The psychologist considers HIPAA regulations regarding
psychotherapy notes,” the breadth of the records requested,
and the client’s wishes, along with the situational demands.
For instance, when a psychologist is responding to a sub-
poena® for “any and all records” upon which the psychol-
ogist relied in forming opinions, it is generally necessary to
re-release any third-party information included in the
record. The psychologist may nevertheless provide ad-
vance notification to the client and allow sufficient time for
objection to be raised before responding to such requests
for records.

Guideline 6 —Security: The psychologist
takes appropriate steps to protect records
from unauthorized access, damage, and
destruction.

Rationale

Psychologists proceed with respect for the rights of indi-
viduals to privacy and confidentiality (Ethics Code, Prin-

ciple E). Appropriate security procedures protect against
the loss of or unauthorized access to the record, which
could have serious consequences for both the client and
psychologist.” Access to the records is limited in order to
safeguard against physical and electronic breaches of the
confidentiality of the information. Advances in technology,
especially in electronic record keeping, may create new
challenges for psychologists in their efforts to maintain the
security of their records (see Guideline 9).

Application

The psychologist strives to protect the security of the paper
and electronic records he or she keeps and is encouraged to
develop a plan to ensure that these materials are secure.® In
the security plan, two elements to be considered are the
medium on which the records are stored and access to the
records.

Mainfenance. Psychologists are encouraged to
keep paper records in a secure manner in safe locations
where they may be protected from damage and destruction
(e.g., fire, water, mold, insects). Condensed records may be
copied and kept in separate locations so as to preserve a
copy from natural or other disasters. Similarly, electronic
records stored on magnetic and other electronic media may
require protection from damage (e.g., electric fields or
mechanical insult; power surges or outage; and attack from
viruses, worms, or other destructive programs). Psycholo-
gists may plan for archiving of electronic data including file
and system backups and off-site storage of data (See
Guideline 9).

Access. Control of access to paper records may be
accomplished by storing files in locked cabinets or other
containers housed in locked offices or storage rooms. Psy-
chologists protect electronic records from unauthorized
access through security procedures (e.g., passwords, fire-
walls, data encryption and authentication). Consistent with
legal and regulatory requirements and ethical standards
(e.g., Ethics Code, Standard 6.02; HIPAA Privacy Rule and
Security Rule), psychologists employ procedures to limit
access of records to appropriately trained professionals and
others with legitimate need to see the records.

* See the HIPAA Privacy Rule (Standards for Privacy of Individually
Identifiable Health Information, 2002).

* See “Strategies for Private Practitioners Coping With Subpoenas or
Compelled Testimony for Client Records or Test Data” (APA, Committee
on Legal Issues, 2006, or hup:/content.apa.org/journals/pro/37/2/
215.pdf).

% For psychologists who are subject to HIPAA and keep electronic
records, the HIPAA Security Rule requires a detailed analysis of the risk
of loss of, or unauthorized access to, electronic records and detailed
policies and procedures to address those risks (for more details regarding
the Security Rule, see Health Insurance Reform: Security Standards,
2003) .

®If the psychologist is subject to HIPAA and maintains electronic
records, the HIPAA Security Rule will generally require the development
of security policies and procedures for those records (for more details
regarding the Security Rule, see Health Insurance Reform: Security Stan-
dards, 2003).

998

December 2007 = American Psychologist

15



Guideline 7—Retention of Records: The
psychologist strives to be aware of
applicable laws and regulations and to
retain records for the period required by
legal_, regulatory, institutional, and ethical
requirements.

Rationale

A variety of circumstances (e.g., requests {rom clients or
treatment providers, legal proceedings) may require release
of client records after the psychologist’s termination of
contact with the client. Additionally, it is beneficial for the
psychologist to retain information concerning the specific
nature, quality, and rationale for services provided. The
retention of records may serve not only the interests of the
client and the psychologist but also society’s interests in a
fair and effective legal dispute resolution and administra-
tion of justice, when those records are sought to illuminate
some legal issue such as the nature of the treatment pro-
vided or the psychological condition of the client at the
time of services.

Application

In the absence of a superseding requirement, psychologists
may consider retaining full records until 7 years after the
last date of service delivery for adults or until 3 years after
a minor reaches the age of majority, whichever is later. In
some circumstances, the psychologist may wish to keep
records for a longer period, weighing the risks associated
with obsolete or outdated information, or privacy loss,
versus the potential benefits associated with preserving the
records (See Guideline 8).

There are inherent tensions associated with decisions
to retain or dispose of records. Associated with these de-
cisions are both costs and benefits for the recipient of
psychological services and for the psychologist. A variety
of circumstances can trigger requests for records even
beyond 7 years after the psychologist’s last contact with the
client. For example, an earlier record of symptoms of a
mental disorder might be useful in later diagnosis and
treatment. In contrast, the client may be served by the
disposal of the record as soon as allowed. For example,
the client may have engaged in behavior as a minor that,
if later disclosed, might prove demeaning or embarrass-
ing. Also, retaining records over long intervals can be
logistically challenging and expensive for the psychol-
ogist. The psychologist is encouraged to carefully weigh
these matters in making decisions to retain or dispose of
records.”

Guideline 8 —Preserving the Context of
Records: The psychologist strives to be
attentive to the situational context in which
records are created and how that context
may influence the content of those records.

Rationale

Records may have a significant impact on the lives of
clients (and prior clients). At times, information in a cli-

ent’s record is specific to a given temporal or situational
context (e.g., the time frame and situation in which the
services were delivered and the record was created). When
that context changes over time, the relevance and meaning
of the information may also change. Preserving the context
of the record protects the client from the misuse or misin-
terpretation of those data in a way that could prejudice or
harm the client.

Application

When documenting treatment or evaluation, the psycholo-
gist is attentive to situational factors that may affect the
client’s psychological status. The psychologist is often
asked to assess or treat individuals who are in crisis or
under great external stress. Those stresses may affect the
client’s functioning in that setting, so that the client’s
behavior in that situation may not represent the client’s
enduring psychological characteristics. For example, a
child subjected to severe physical abuse may produce low
scores in a cognitive assessment that may not accurately
predict the child’s future functioning. Or a psychologist
writing a case summary regarding a client who had only
been violent in the midst of a psychotic episode is careful
to record the context in which the behavior occurred. The
psychologist strives to create and maintain records in such
a way as to preserve relevant information about the context
in which the records were created.

Guideline 9 —Electronic Records: Electronic
records, like paper records, should be
created and maintained in a way that is
designed to protect their security, integrity,
confidentiality, and appropriate access, as
well as their compliance with applicable
legal and ethical requirements.

Rationale

The use of electronic methods and media compels psychol-
ogists to become aware of the unique aspects of electronic
record keeping in their particular practice settings. These
aspects include limitations to the confidentiality of these
records, methods to keep these records secure, measures
necessary to maintain the integrity of the records, and the
unique challenges of disposing of these records. In many
cases, psychologists who maintain electronic records will
be subject to the HIPAA Security Rule, which requires a
detailed analysis of the risks associated with electronic
records. Conducting that risk analysis may be advisable
even for psychologists who are not technically subject to
HIPAA. The HIPAA Privacy Rules and Security Standards
provide assistance to the practitioner in scrutinizing office
practices such as assuring that personal health information
is handled in a way designed to protect the privacy of

7 The HIPAA Security Rule, if applicable, sets forth specific require-
ments and considerations for the disposal of electronic patient information
and computers and devices that contain such information (for more details
regarding the Security Rule, see Health Insurance Reform: Security Stan-
dards, 2003).
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clients; defining proper deidentification of case information
for research or other purposes when deidentification is in
order; and clearly defining the elements required in an
authorization to release information. The discussion in this
section addresses considerations beyond the requirements
of the Security Rule.

Whether or not the Security Rule applies, rapid
changes in the technology of service delivery, billing,
and media storage have prompted psychologists to con-
sider how to apply existing standards of psychological
record keeping using these methods and media. Psychol-
ogists struggle with questions such as whether to com-
municate with clients through e-mail and how to allow
for the secure transmission, storage, and destruction of
electronic records. The ease of creating, transmitting,
and sharing electronic records may expose psychologists
to risks of unintended disclosure of confidential infor-
mation.

Application

Psychologists may develop security procedures that fit the
specific circumstances in which they work. Psychologists
using online test administration and scoring systems may
consider using a case identification number rather than the
client’s Social Security number as the record identifier.
Psychologists using computers or other digital or electronic
storage devices to maintain client treatment records may
consider using Basswords or encryption to protect confi-
dential material.® The psychologist strives to become aware
of special issues associated with using electronic methods
and media and seeks training and consultation when nec-
essary.’

Guideline 10 —Record Keeping in
Organizational Settings: Psychologists
working in organizational settings (e.g.,
hospitals, schools, community agencies,
prisons) strive to follow the record keeping
policies and procedures of the organization
as well as the APA Ethics Code.

Rationale

Organizational settings may present unique challenges in
record keeping. Organizational record keeping require-
ments may differ substantially from procedures in other
settings. Psychologists working in organizational settings
may encounter conflicts between the practices of their
organization and established professional guidelines, ethi-
cal standards, or legal and regulatory requirements. Addi-
tionally, record ownership and responsibility is not always
clearly defined. Often, multiple service providers access
and contribute to the record. This potentially affects the
degree to which the psychologist may exercise control of
the record and its confidentiality.

Application

Three record keeping issues arise when psychologists pro-
vide services in organizational scttings: conflicts between

organizational and other requirements, ownership of the
records, and access to the records.

The psychologist may consult with colleagues in the
organization to support record keeping that serves the
needs of different disciplines and while meeting acceptable
record keeping requirements and guidelines. In addition,
the psychologist may review local, state, and federal laws
and regulations that pertain to that organization and its
record keeping practices. In the event that there are con-
flicts between an organization’s policies and procedures
and the Ethics Code, psychologists clarify the nature of the
conflict, make their ethical commitments known, and (o the
extent feasible, resolve the conflict consistent with those
commitments (Ethics Code, Standard 1.03).

Record keeping practices may depend upon the nature
of the psychologist’s legal relationship with the organiza-
tion. In some settings, the physical record of psychological
services is owned by the organization and does not travel
with the psychologist upon departure. However, in consul-
tative relationships, record ownership and responsibility
may be maintained by the psychologist. It is therefore
helpful for psychologists to clarify these issues at the
beginning of the relationship in order to minimize the
likelihood of misunderstandings.

Often, rules for record creation and maintenance
reflect requirements of all relevant disciplines, not only
those related to psychological services. Treatment team
involvement in service delivery may occasion wider
access to records than usually exists in independent
practice settings. Because others (e.g., physicians,
nurses, paraprofessionals, and other service providers)
may have access to and make entries into the client’s
record, the psychologist has less direct control over the
record. Psychologists are encouraged (o participate in
development and refinement of organizational policies
involving record keeping.

It is important to note that multidisciplinary records
may not enjoy the same level of confidentiality generally
afforded psychological records. The psychologist working
in these settings is encouraged to be sensitive to this wider
access to the information and to record only information
congruent with organizational requirements and necessary
to accurately portray the services provided. In this situa-
tion, if permitted by institutional rules and legal and regu-
latory requirements, the psychologist may keep more sen-
sitive information, such as therapy notes, in a separate and
confidential file."”

¥ The reader may wish to consult the HIPAA Security Rule for
further guidance on this issue.

“ See the HIPAA Security Rule.

' In order for therapy notes to have heightened protection as “psy-
chotherapy notes™ as defined by the HIPAA Privacy Rule, the notes must
be kept separate from the rest of the record. If they are psychotherapy
notes, only the psychologist who took the notes can access them, absent
a HIPAA complaint authorization from the client (for more details re-
garding the Privacy Rule, see Standards for Privacy of Individually
Identifiable Health Information, 2002).
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Guideline 11—Multiple Client Records:

The psychologist carefully considers
documentation procedures when conducting
couple, family, or group therapy in order to
respect the privacy an conﬁc@nﬁaﬁry of all

parties.

Rationale

In providing services to multiple clients, issues of record
keeping may become very complex. Because records
may include information about more than one individual
client, legitimate disclosure of information regarding
one client may compromise the confidentiality of other
clients.

Application

The psychologist strives to keep records in ways that fa-
cilitate authorized disclosures while protecting the privacy
of clients. In services involving multiple individuals, it may
be important to specify the identified client(s) (Ethics
Code, Standards 10.02 and 10.03).

There are a number of further concerns regarding
record keeping with multiple clients. First, the information
provided to clients as part of the informed consent process
at the onset of the professional relationship (Ethics Code,
Standard 10.02) may include information about how the
record is kept (e.g., jointly or separately) and who can
authorize its release. In considering the creation of records
for couple, family, or group therapy, the psychologist may
first seek to clarify the identified client(s). In some situa-
tions, such as group therapy, it may make sense to create
and maintain a complete and separate record for all iden-
tified clients. On the other hand, if a couple or family is the
identified client, then one might keep a single record. This
will vary depending upon practical concerns, ethical guide-
lines, and third-party reporting requirements. Upon later
requests for release of records, it will be necessary to
release only the portions relevant to the party covered by
the release. Given this possibility, the psychologist may
choose to keep separate records on each participant from
the outset. The psychologist endeavors to become familiar
with legal and regulatory requirements regarding the re-
lease of a record containing information about multiple
clients.

Guideline 12—Financial Records: The
psychologist strives to ensure accuracy of
financial records.

Rationale

Accurate and complete financial record keeping helps to
ensure accuracy in billing (Ethics Code, Standards 6.04
and 6.06). A fee agreement or policy, although not
explicitly required for many kinds of psychological ser-
vices such as preemployment screening under agency
contract or emergency counseling services at a disaster

site, provides a useful starting point in most service
delivery contexts for documenting reimbursement of
services. Accurate financial records not only assist pay-
ers in assessing the nature of the payment obligation but
also provide a basis for understanding exactly which
services have been billed and paid. Up-to-date record keep-
ing can alert the psychologist and the client to accumulat-
ing balances that, left unaddressed, may adversely affect
the professional relationship.

Application

Financial records may include, as appropriate, the type and
duration of the service rendered, the name of the client, fees
paid for the service, and agreements concerning fees, along
with date, amount, and source of payment received. Special
consideration may be given to fee agreements and policies,
barter agreements, issues relating to adjusting balances,
issues concerning copayments, and concerns about collec-
tion.

Fee agreement or fee policy. The financial
record for services may begin with a fee agreement or fee
policy statement that identifies the amount to be charged
for service and the terms of any agreement for payment.
The record may potentially include who is responsible for
payment, how missed appointments will be handled, ac-
knowledgement of any third-party payer preauthorization
requirements, any agreement regarding copayment and ad-
justments to be made, payment schedule, interest to accrue
on unpaid balance, suspension of confidentiality when col-
lection procedures are employed, and the methods by
which financial disputes may be resolved (Ethics Code,
Standard 6.04).

Barter agreements and transactions. Ac-
curately recording bartering agreements and transactions
helps ensure that the record clearly reflects how the
psychologist was compensated. Designation of the
source, nature, and date of cach financial or barter trans-
action facilitates clarification when needed regarding the
exchange of goods for service. Because of the potential
for the psychologist to have greater power in the nego-
tiation of bartering agreements, careful documentation
protects both the psychologist and the client. Such doc-
umentation may reflect the psychologist’s basis for con-
cluding, at the onset, that the arrangement is neither
exploitative nor clinically contraindicated (Ethics Code,
Standard 6.05).

Adjustments to balance. 1t is helpful to des-
ignate the rationale for, description of, and date of any
adjustments to the balance that are made as a result of
agreement with a third-party payer or the client. This may
reduce potential misunderstanding or perceived obligations
that might affect the relationship.

Collection. Psychologists may consider including
in the record information about collection efforts, including
documentation of notification of the intention to use a
collection service.
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Guideline 13—Disposition of Records: The
psychologist plans for transfer of records
to ensure continuity of treatment and
appropriate access to records when the
psychologist is no longer in direct control,
and in rlanm’ng for record disposal, the
psychologist endeavors to employ methods
that preserve confidentiality and prevent
recovery.'

Rationale

Client records are accorded special treatment in times of
transition (e.g., separation from work, relocation, death). A
record transfer plan is required by both the Ethics Code
(Standard 6.02), and by laws and regulations governing
health care practice in many jurisdictions. Such a plan
provides for continuity of treatment and preservation of
confidentiality. Additionally, the Ethics Code (Standards
6.01 and 6.02) requires psychologists to dispose of records
in a way that preserves their confidentiality.

Application

The psychologist has two responsibilities in relation to the
transfer and disposal of records. In anticipation of unex-
pected events, such as disability, death, or involuntary
withdrawal from practice, the psychologist may wish to
develop a disposition plan in which provisions are made for
the control and management of the records by a trained
individual or agency. In other circumstances, when the
psychologist plans in advance to leave employment, close
a practice, or retire, similar arrangements may be made or
the psychologist may wish to retain custody and control of
client records.

' In some circumstances, the psychologist may consider
a method for notifying clients about changes in the custody
of their records. This may be especially important for those
clients whose cases are open or who have recently termi-
nated services. The psychologist may consider including in
the disposition plan, in accordance with legal and regula-
tory requirements, a provision for providing public notice
about changes in the custody of the records, such as placing
a notice in the local newspaper.

Considerations of record confidentiality are critical
when planning for disposal of records. For example, in
transporting records to be shredded, the psychologist may
take care that confidentiality of the records is maintained.
Some examples of this effort might be accompanying the
records through the disposal process or establishing a con-
fidentiality agreement with those responsible for records
disposal. When considering methods of record destruction,
the psychologist seeks methods, such as shredding, that
prevent recovery. Disposal of electronic records poses
unique challenges because the psychologist may not have
the technical expertise to fully delete or erase records, for
example, before disposing of a computer hard drive, exter-
nal back-up storage device, or other repository for elec-
tronic records. Even though efforts to delete or erase
records may be undertaken, the records may nevertheless
remain accessible by those with specialized expertise. The

psychologist may seek consultation from technical consult-
ants regarding adequate methods for destruction of elec-
tronic records, such as physically destroying the entire
medi:;jm or wiping clean (demagnetizing) the storage de-
vice. ©

Conclusion

These “Record Keeping Guidelines™ provide a framework
for keeping, maintaining, and providing for the disposition
of records and what is contained in them. They discuss
special situations: electronic records, organizational set-
tings, and multiple clients. They are intended to benefit
both the psychologist and the client by facilitating conti-
nuity and evaluation of services, preserving the client’s
privacy, and protecting the psychologist and client in legal
and ethical proceedings.

These guidelines do not establish rules for practice,
but rather provide an overall conceptual model and strate-
gies for resolving divergent considerations. The demands
of professional settings are varied and complex. It would
not be feasible to establish detailed guidelines for record
creation, maintenance, and disposition that would be rele-
vant for each setting. The current document may provide
useful guidance for various professional applications.
Where standards and legal and regulatory codes exist, they
take precedence over these guidelines.

Record Keeping Guidelines
Bibliography

The authors considered the following reference materials
and relied upon those with obvious authority (for exam-
ple, the APA Ethics Code and HIPAA) while also con-
sulting those that provided relevant guidance (APA
guidelines; professional publications). This is not an
exhaustive list ol sources that psychologists may find
useful in determining the best course of action in record
keeping, and it is not intended to be representative of the
entire body of knowledge that can guide decision mak-
ing. It does represent, however, a solid basis for consid-
eration that, in combination with state and federal reg-
ulations, may provide an adequate framework for record
keeping.

' See the HIPAA Security Rule.
' See the HIPAA Security Rule requirements for the disposal of
electronic records.
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Record keeping is an essential part of professional practice. It is a mandated requirement,
and it is an integral component in providing good clinical care. Overall, the details of the
treatment session, as well as the interventions instituted during treatment, should be documented
in a clear, concrete manner.

Many mental health professionals are hesitant to record treatment sessions in a detailed
manner. Often, there is a fear that the greater the detail, the higher the probability that harm will
come to the patient or to the therapist. This hesitation often results in a less is more approach to
record keeping.

In a legal setting, however, this minimal approach to record keeping can result
in greater legal exposure of the mental health professional. That is, if the professional is required
to defend the treatment in question, it is difficult to explain why pertinent information is missing
from the written record. In this regard, consideration should be given to adopting a more is
more approach to record keeping.

The written record should tell the story of treatment. The reader should be
able to understand the issues being discussed, the interventions being instituted, and the reactions

of the patient. For example, if clinical terms are used, there also should be a description of the
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patient’s behavior. There is nothing wrong with stating that the patient appeared depressed.
This observation, however, should be supplemented with specific detail and information. The
treating professional may know when the patient presents in a depressed manner, but the details
of this behavior must be conveyed to the reader in a transparent and concrete manner.

In high risk situations, such as a situation in which a patient is voicing suicidal ideation,
the problem-solving steps considered and instituted by the treating professional should be
recorded in a clear manner. Once again, a more is more approach should govern the record
keeping practices. The record should clarify the patient risk factors; the record should identify
the possible treatment interventions; the record should describe why the professional chose one
intervention over another; the record should describe consultations with outside professionals;
and the record should indicate what follow-up procedures were employed. Often, it is helpful
to include patient quotes as part of the documentation process.

If the intervention is successful, and the threat of suicide subsides, this observation
should be noted in follow-up session notes. If self-destructive impulses re-emerge during
treatment, these feelings should be noted in the written record, as well as
documenting the steps instituted to address the renewed suicidal ideation.

Overall, the concept of continuity of care should govern all record keeping practices.
Record keeping provides continuity of care for the current provider, as well as providing a
guidepost for the future provider.

Record keeping practices should not be overshadowed by the fear that someone might
understand what occurred during treatment. In addition, from a risk management viewpoint,
good record keeping often can serve as an aide in advocating for an early discharge of any

alleged wrongdoing. For this reason, mental health professionals should consider the more is

more approach to record keeping.
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Clear, concrete, comprehensive session notes tell the story of treatment. Comprehensive
records, coupled with the professional’s training, expertise, and oral testimony, can
show that proper care was provided to the patient. Comprehensive record keeping, therefore, is

an integral component in providing good clinical care.
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Service Commission addressed matters
which were not essential to the issue decided
by the unemployment compensation referee.

The unemployment eompensation referee’s
decision does not satisfy the third prong
necessary for estoppel, in other words that
the matters at issue in the first adjudication
were not essential to the second adjudication.
The Commission did not err in finding that
the Correctional Institution met its burden of
proving just cause to remove Moitison from
his position as a corrections officer. After
scrutiny, it is clear that there was no estop-
pel. Accordingly, we affim the Commis-
sion’s order.

ORDER

AND NOW, this 22nd day of May, 1995,
the order of the State Civil Service Commis-
sion in the above-captioned matter is af-

firmed.
w
T

Polly ROST, Petitioner,
V.

STATE BOARD OF PSYCHOLOGY,
Respondent.

Commonwealth Court of Pennsylvania.

Argued Feb. 9, 1995.
Decided May 22. 1995.

Clinical psychologfst appealed from or-

der of the State Board of Psychology, No.
0023-63-93, imposing reprimand. The Com-
monwealth Court, No. 1093 C.D. 1994, Doyle,
J., held that: (1) psychologist breached duty
of confidentiality, which also constituted un-
professional conduct, by releasing client rec-

ords pursuant to subpoena without seeking -

consent of client, professional legal advice, or
imprimatur of judge, even though it was

ultimately determined in client’s lawsuit that

she had waived privilege of confidentiality;

659 ATLANTIC REPORTER, 2d SERIES

(2} confidentiality requirements of statute
and regulation are not void for vagueness;
and (3) there was no exception to confiden-
tiality requirement on theory of “imminent
danger” to individual or society based on
psychologist’s claim that client’s lawsuit was
fraudulent.

Affirmed.

1. Physicians and Surgeons €=11.3(5)

Commonwealth Court’s review of deci-
sion of the State Board of Psychology repri-
manding psychologist was limited to determi-
nation of whether constitutional rights had
been violated, whether error of law was com-
mitted, and whether necessary findings of
fact were supported by substantial evidence.
2 PaCSA. § 704.

2. Physicians and Surgeons &=15(9)

Psychologist violated requirement of
confidentiality of client information, and
thereby also engaged in unprofessional con-
duct, by releasing client’s records pursuant
to subpoena in client’s lawsuit without eon-
sulting with client or her attorney, though
client was ultimately found to have waived
her right to confidentiality by initiating law-
suit in which her psychological condition was
at issue. 63 P.S. § 1208(a)9, 11).

3. Witnesses ¢=219(1)

Psychologist-client privilege may be
waived by client, which may occur where
client places confidential information at issue
in case or where there is no longer expecta-
tion of privacy regarding the information be-
cause client has made it known to third per-
sons. 42 Pa.C.S.A. § 5%44.

4. Physicians and Surgeons <=15(17.1)

Code of ethics for psychologists imposes
duty of confidentiality which extends beyond
the testimonial privilege found in the judicial
code; duty imposed under code of ethics is
absolute and cannot be waived except after
full disclosure and written authorization by
client, and continues even when information
has been previously disclosed to third parties
or is material to litigation initiated by the
client. 42 Pa.CSA - § 5944; 63 PS.

§ 1208(a)9).
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5. Physicians and Surgeons 2, 15(17.1)
Language of judicial code and of ethical
principle of regulations of the State Board of
Psychology, providing for confidentiality of
all client information obtained in psycholo-
gist’s practice except where client has given
written permission to release the information
or there is risk of imminent danger to anoth-
er individual or society is not veid for vague-
ness, even though psychologist may have in
fact been confused by conflicting obligations
. imposed by the rules of her profession and a
court-issued subpoena. 42 PaCS.A. § 5944;
63 P.S. § 1208(a)X9); 49 Pa. Code § 41.61.

6. Physicians and Surgeons e=11.2

Though psychologist may have been
placed in unfavorable position by receiving
subpoena for client information, she was not
excused from ethical guidelines of her profes-
sion forbidding disclosing of client’s records
without consent, and if she was uncertain
about legal rights and responsibilities, she
should at least have obtained advice from
attorney instead of unilaterally releasing
client’s records. 63 P.S. § 1208(a}9); 49 Pa.
Code § 41.61.

7. Physicians and Surgeons ¢11.2

Ethical principle of the regulations of
the State Board of Psychology, permitting
disclosure of client records when there is
clear and imminent danger to individual or to
society, did not permit psychologist to re-
lease client’s records to defendant in suit by
client which psychologist claimed was fraudu-
lent; confidentiality exception applies only
where client poses serious threat of killing or
physically injuring third person or group of
persons. 49 Pa. Code § 41.61.

James A. Bolden, for petitioner.
Jacikde Wiest Lutz. for respondent.

Before DOYLE and SCHULTZ
NEWMAN, JJ., and DELLA PORTA,
Senior Judge.

L. Act of March 23, 1972, P.L. 136, as amended,
63 P.S. § 1208(aX9) and (11).

2. Section 8(a}(9) authorizes the board to sus-
pend. revoke, limit or restrict a license or repri-

DOYLE, Judge.

Polly Rost, a clinical psychologist licensed
to practice in the Commonwealth of Pennsyi-
vania, appeals from an order of the State
Board of Psychology which reprimanded her
for having violated Sections 8(a)(9) and (11)
of the- Professional Psychologists Practice
Act (Act)! We affirm.

Thefactsinthismearenotmdispute.
having been stipulated to by the parties.
This case originated in February of 1987
when an unlicensed supervisee of Rost began
giving psychological treatment to S.P., a fe-

- male juvenile. S.P. was treated in Rost’s

practice for recurring headaches that alleg-
edly were caused when S.P. fell and struck
her head at the York Jewish Community
Center (YJCC). In March of 1988, S.P.’s
mother filed suit against the YJCC on S.P.'s
behalf, alleging that YJCC's negligence had
caused her daughter physical and emotional
harm.

In December of 1989, YJCC's attorney
mailed Rost a subpoena requesting the treat-
ment records for SP. Rost subsequently
provided YJCC with these treatment rec-
ords. Although S.P.’s mother had previously
signed a release allowing Rost to turn over
the records to S.P.’s own attorney, Rost had
not obtained permission to release the rec-
“ords to YJCC. Furthermore, Rost did not
attempt }CL contact S.P.'s mother, or S.P.’s
attorney,_to obtain permission to release the
record{ or o advise them of her intention to
release the records prior to doing so. Rost
did not attempt to gain permission because
she believed that she was already authorized
to release records to YJCC based upon the
release which had previously been given to.
S.P.’s attorney.

On January 25, 1993, the Commonwealth
of Pennsylvania, Bureau of Professional and
Occupational Affairs (BPOA) issued an order
to show cause in which it charged Rost with
having violated three sections of the Act: (1)
Section 8(a)(9) of the Act? through her viola-
tion of Ethical Principle 5 of the Board Regu-

mand a licensee for “[vliolating a lawful rcgula-

ton promuigated by the board, including, but
not limited to, ethical regulations....." 63 P.S.

§ 1208(ax9).
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Iations* governing the confidentiality of
 client information; (2) Section 8(2)(13) of the

Act? by failing to perform a statutory obH- -

gation imposed upon licensed psychologists; 3
and (3) Section 8(a)(11) of the Act & by engag-
ing in unprofessional conduct.

[1] On June 17, 1993, a hearing was held
before Frank C. Kahoe, a hearing examiner
appointed by the Board. Subsequently, on
Angust 30, 1993, the hearing examiner issued
a proposed adjudication and order in which
he concluded that Rost was not subject to
disciplinary action under Section 8(a) of the
Act, because SP. had waived the client-psy-
chologist privilege by asserting a claim for
emotional damages in her lawsuit against
YJCC. In response, the BPOA filed a brief

-on exceptions. The Board disagreed with
the hearing examiner’s recommendation, and
by an amended order dated April 18, 1994,7
officially reprimanded Rost for having violat-
ed Section 8(aX9) and (11) of the Act?
Rost’s appeal to this Court followed.?

On appeal, Rost presents the following
questions for our review: (1) whether Rost

violated Sections 8(a)(9) and (11) of the Act .

by releasing confidential medical records
when she did so in response to a valid sub-
poena and where her client had previously
authorized the release of the same records to
3. 49 Pa.Cogfc § 41.61. Ethical Principle 5(a)
reads in pertinent part:
Psychologists may not, without the  written
consent of their clients or the clicat’s autho-
rized legal representative, or the clivnt’s guard-
ian by order as a result of incompetency pro-
ceedings, be examined in a civil or criminal
action as to information acquired in the course
of their professional service on behalf of the
client. Information may be revealed with the
consent of the clients affected only after full
disclesure to them and after their authoriza-

4. 63 P.S. § 1208(a)13).

5. Section 5944 of the Judicial Code, 42 Pa.C.S.
§ 5944, states:
No psychiairist or person who has been li-
censed ... w0 practice psychology shall be,
without the written consent of his client, exam-
ined in arrydvilorcriminalmancrastoany
information acquired in the course of his pro-
fessional services in behalf of such client. The
confidential relations and communications be-
tween a psychologist or psvchiamrist and his
client shall be on the same basis as those

659 ATLANTIC REPORTER, 2d SERIES

the client’s attorney; (2) whether the Board
improperly found that Rost violated Sections
8(aX(9) and (11) of the Act since Ethical Prin-
ciple 5 of the Board Regulations, upon which
the Board's findings were based, is void for
vagueness; and (3) whether Rost was ex-
empted by Ethical Principle 5 of the Board
Regulations from her duty to not release the
records and thereby did not violate Sections
- 8(a)(9) and (11) of the Act.

[21 Rost’s first argument is that she did
not violate Sections &(a)(9) and (11) of the
Act because she released the records pursu-
ant to a subpoena and S.P. waived her right
to confidentiality by initiating a lawsuit in
which her psychological condition was at is-
sue. In support of this position, Rost points
out that the trial court in S.P.s lawsuit
against YJCC ultimately ruled that S.P. had
waived her privilege of confidentiality. (Re-
spondent’s Exhibit C, Reproduced Record
(R.-R.) 5d.) She further claims that S.P.'s
attorney had a duty to disclose the records to
YJCC during discovery. Accordingly, Rost
argues that she did not violate Ethical Princi-
ple 5 of the Board Regulations, since S.P. no
longer had an expectation of privacy in re-
gard to the records.

However, we must agree with the Board
that Rost's argument is misplaced. We are

provided or prescribed by law between an at-
torney and client.

6. 63 P.S. § 1208(a)(11).

7. An original order had been entered on March
29, 1994, which incorrectly stated that Rost had
been found to have viclated Section 8(aX13) of
the Act d

8. Although authorized to suspend or revoke
Rost’s license under Section 8(a) of the Act, as
well as impose a one thousahd dollar fine for
each count under Section 11 of the Act. 63 P.S.
§ 1211, the Board chosé to impose only.a repri-
mand, the least burdensome penalty available.

9. Our review of the Board's decision is limited to
a determination of whether constitutional rights
have been violated, whether an crror of law has’
been committed, and whether necessary findings
of fact are supported by substantial evidence.
Section 704 of the Administrative Agency Law, 2
Pa.C.S. § 704; sez Makris v. Bureau of Profes-
sional and Occupational Affairs. 143 Pa.Com-
monwealth CL 456, 599 A.2d 279 (1991). :
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not faced with the question of whether YJC
should have been barred from introducing

S.P.’s records at trial based on the psycholo-

gist-client privilege. That is-a determination
properly made by a judge and not by a
psychologist lacking formal legal training,
See Moore v. Bray, 10 Pa. 519 (1849); Com-
monwealth v. Hess, 270 Pa. Superior Ct. 501,
506, 411 A2d 830, 833, appeal dismissed qg
tmprovidently granted, 499 Pa, 2086, 452 A 24
1011 (1879) (no claimant of a testimonial priv-
flege can be the final arbi of his own
claim).
records to YJCC, she did not seek the con-
sent of her client, professional legal advice or
the imprimatur of 2 judge. Rather, she unj-
Iaterally decided to release S.P.’s records.

[3] Rost is also mistaken when she at-
tempts to equate the psychologist-client priv-
flege with the rule of confidentiality found in
the Code. of Ethics for psychologists. Al-
though the two are similar, the privilege is
limited in scope to the question of admissibil-
ityofevidenceinadvﬁorcrimina!h'ial. In
interpreting the psychologist—‘cﬁentmege,

‘we are guided by the same rules that apply
to the attorney-client privilege. Kaleneviich
v. Finger, 407 Pa.Superior Ct. 431, 595 A2d
1224 (1991). The privilege may be waived by
the client as was ultimately found to have
occurred in this case.’® Waiver of the privi-
lege may occur where the client places the
confidential information at issue in the case,
Premack v. J.CJ. Ogar, Inc., 148 F.R.D. 140

10. Section 5944 of the Judicial Code, 42 Pa.C.S.
§ 5944, governing the psychologist-client privi-
lege, does not cxpressly mention  “waiver.”
However, it does state that the confidential com-
.munications between psychologists and their
cﬁenmwiubcmtedinmcsamcwayasunder
the attorney-client privilege. Furthermore, Sec-
ton 5916 of the Judicial Code, 42 PacC.s.
§ 5916, governing the attorney-client privilege in
civil marters, and Section 5928, 42 Pa.C.S.
§ 5928 of the Judicial Code, ing the privi-
Iege in criminal matters, both state that the privi-
lege may be “waived.” Therefore, the waiver
principle is applicable to the psychologist-client
privilege.

11. In addition to looking at the clear and unam-

biguous language of Ethical Principle 5 of the

Board Regulations, we find Rule 1.6 of the Penn-
svivania Rules of Professional Conduct to be help-

ﬁﬂindc:uminingmcscopcohheﬂoardkcgu-
lations. The Comment to Rule 1.6 reads in perti-

nent part:

75

At the time Rost released. SP.'s’

(ED.P2.1993). It may also be waived where

there is no longer an expéctation of privacy

regarding the information because the client
hhsmadeit_knmtothirdpersons. See
Commonwealth v. Goldblum, 438 Pa. 455,
447 A 24 234 (1982) (attorney-client privilege
no longer exists where communications were
publicly disclosed by direction of client.)

[4] Nevertheless, the Code of Ethies for
psychologists imposes a duty of confidentiali-
ty which extends beyond the testimonial priv-
ilege found in Section 5944 of the Judicial
Code; ™ this duty is absolute and ot be
waived except after full diselo and/writ-
ten authorization by the client. - Unlike the
pn'vﬂege. it continues even when the infor-
mation has been previously disclosed to third
parties or is material to litigation initiated by
the client. In the present case, Rost did not
even attempt to obtain the consent of her
client before releasing confidential informa-
tion. Although S.P. was eventually found to
have waived the psychologist-client privilege,
this does not absolve Rost from her ethical
duty of confidentiality. Rost had a duty to
either obtain written permission to release
l’l .
priety of the subpoena‘before a judge. Rost
did neither. Instead, she unilaterally gave
S.P.’s records to YJCC without consulting
with S.P. or her attorney. Since the lan-
guage -of Ethical Principle 5 of the Board
Regulations unambiguously prohibits this

The principle of confidentiality is given cffect

in two related bodies of law; the attomey-clicnt

privilege ... in the law of evidence and the

rule of confidentiality established in profes-

sional ethics. The attorney-clicnt privilege ap-

plies in judicial and other proceedings in

which a lawyer may be called as a witness or
otherwise required to produce evidence con-

cerning a clieat. The rule of client-lawver

confidentiality applies in situations other than

those where evidence is sought from the Jaw-

yer through compulsion of law. The confiden-
tality rule applies not merely to matters com-

municated in confidence by the client but also
to all information relating to the representa-
tion, whatever its source. ...

We believe this language applies equally well 102

comparison of the psychologist<client privilege

and a psychologist's duty of confidentiality em-
bodied in Ethical Principle 5 of the Board Regu-
lations.
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type of conduct, we must concur with the
Board’s' conclusion that Rost violated Section
8(a)9) of the Act. Additionally, we agree
with the Board that Rost’s breach of her
duty of confidentiality constitutes unprofes-
sional conduct in violation of Section 8(a)(11)
of the Act.

[51 Rost’s second argument is that the
Board improperly found that she violated
Section &a)(9) and (11) of the Act by releas-
ing the medical records since Ethical Princi-
ple 5 of the Board Regulations is void for
vagueness. Rost argues that the language of
Section 5944 of the Judicial Code and Ethical
Principle 5 of the Board Regulations is vague
because it does not sufficiently inform a psy-
chologist who is issued a subpoena as to how
to comply with his or her ethical obligations
without violating a court order. Therefore,
Rost claims Ethical Principle 5 of the Board
Regulations is invalid. Rost concludes that
the Board could not properly find that she
violated a Board regulation or engaged in
unprofessional conduct based on a violation
of an invalid regulation.

We strongly disagree with Rost's argu-
ment. Ethical Principle 5 provides for the
confidentiality of all client information ob-
tained in a psychologist’s practice except
where the client has given his written per-
mission to release the information or where
there is a risk of imminent danger to another
individual or society.® Its language is not
vague; rather, it is plain and unambiguous.
Rost may in fact have been confused by the
conflicting obligations imposed by the rules
of her profession and a court issued subpoe-
‘na. However, any confusion which she might
have had cannot be attributed to the clear

12. Ethical Principle 5(bX!) of the Board Regula-
tions, 49 Pa.Code § 41.61, states:
(b) A psychologist may reveal the following
information about a client:

(1) Information received in confidence is re-
vealed only ‘after most careful deliberation and
when there is clear and imminent danger to an
individual or to socicty, and then only to ap-
propriate professional workers or public au-
thorities. The Code of Ethics does not prohibit
a psychologist from taking reasonable mea-
sures to prevent harm when a client has ex-
pressed a serious threat or intent o kill or

659 ATLANTIC REPORTER, 2d SERIES

" prohibition against revealing confidential in-
formation contained in Ethical Principle 5 of
the Board Regulations.

[6] Whenever a professional in posses-
sion of confidential information is served with
a subpoena, a conflict naturally arises be-
tween one’s duty to the courts and one's duty
of confidentiality towards one’s client. In
this respect, Rost is no different from the
numerous other psychologists, doctors, law-
yers, and clergymen who receive subpoenas
in this Commonwealth each year. The value
of a psychologist’s, or other professional’s,
duty of confidentiality would be illusory if it
could be overridden anytime a conflicting
duty arose which was thought to be more
important. Although Rost may have been
placed in an unfavorable position, she is not
excused from following the ethical guidelines
of her profession which plainly forbid her
from disclosing a client’s records without her
consent.

Rost argues that it is unreasonable to ex-
pect a psychologist, lacking formal legal
training, to know the proper procedure to
follow after receiving a subpoena. Rost ap-
parently believes that she was in an untena-
ble position in which she would have had to
either violate the rules of professional con-
duct or disregard a subpoena. However, this
argument is flawed. Rost could have chal-
lenged the subpoena in court or obtained
permission from her client before releasing
the information. If Rost was uncertain about
her legal rights and responsibilities, she
should have at least obtained advice from an
attorney instead of unilaterally releasing her
client’s records. As a licensed psychologist,
she had an obligation to be aware of the

seriously injure an identified or readily identifi-
able person or group of people and when the
psychologist determines that the client is likely
to carry out the threat or intent. Reasonable
measures may incjude dircctly advising the
potential victim of the threat or intent of the
client. Because these measures should not be
taken without carcful consideration of clients
and their situation, consultation with other
mental health professionals should be sought
whenever there is time to do so to validate the
clinical impression that the threat or intent of
harm is likely to be carried out
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SIMON v. COM.

Pa. 631

Clte 2s 659 A.2d 631 (Pa.Cmwith. 1995)

ethical duties which govern her profession.

Having received the benefits of being li-
censed by the state, Rost cannot now argue °

that she is a “layman” who lacks the knowl-
edge and training necessary to understand
and comply with the Board’s regulations.!3

[7] Rost’s third argument is that her ac-
tions in releasing the medical records fall
under the exception to Ethical Principle 5 of
the Board Regulations which permits disclo-
sure “when there is clear and imminent dan-
ger to an individual or to society.”* 49
PaCode § 41.61. Rost argues that SP’s
suit against YJCC was fraudulent and there-
by created an “imminent danger” to YJCC
and the Court of Common Pleas of York
County. Only by releasing this information,
Rost claims, was she able to prevent the
danger “caused by fraudulent pleadings to
the Commonwealth’s Courts.” (Petitioner’s
Brief, at 18.)

We may summarily dismiss this argument.
The exception relied upon by Rost is very
limited and does not encompass her situation.
It only applies where a client poses a serious
threat of killing or physically injuring a third
person or group of persons. 49 Pa.Code
§ 41.61. While we condemn the filing of
fraudulent pleadings,'s it does not rise to the
same level as serfous physical harm. In this
case, Rost does not allege that S.P. posed a
threat of physical harm to others of any kind.
Therefore, we agree with the Board that
Rost’s actions do not fall within any excep-
tion to Ethieal Principle 5 of the Board Reg-
ulations.

Accordingly, we affirm the order of the
Board which reprimanded Rost for having
violated Sections 8(a)(9) and (11) of the Act.

13. Rost also argues that the attorneys for S.P.
and YJCC failed to fully comply with the rules of
discovery and that she would not have released
the information as she did if they had acted
properly. However, we do not need to decide
whether Rost’s allegations are correct since the
attorneys” behavior is. not relevant to our assess-
ment of Rost’s conduct. Even if the attorneys
acted unprofessionally, this would not excuse
Rost's own unprofessional conduct.

14. See supra note 12.

ORDER

NOW, May 22, 1995, the order of the State
Board of Psychology in the above-captioned
matter is hereby affirmed.

w
o E ey NumBer SysTem

i

George M. SIMON and Eugene
P. Weisman, Petitioners,

v.

COMMONWEALTH of Pennsylvania,
’ Respondent.

Commonwealth Courﬁ of Pennsylvania.

Argued Dec. 6, 1994.
Decided May 22, 1995,

Petitioners sought declaratory and in-
junctive relief against Pennsylvania crime
commission based on inclusion of their names
and report on connection between organized
crime and bingo industry prior to giving
notice to petitioners. The Commonwealth
Court, No. 205 M.D. 1993, Kelley, J., held
that: (1) right to reputation was fundamental
right under Pennsylvania Constitution; (2)
fact that erime commission had investigatory
purpose did not justify abrogation of right to
process and right to protect reputations; and
(3) right of citizen to preserve constitutional-
ly protected reputation outweighed interests
of Commonwealth in proceeding without con-
stitutional guaranty of due process so' that
notice was required before results of investi-
gation could be disseminated to public.

15. We point out that there is nothing in the
record before us which would support Rost’s
contention that S.P.'s pleadings werc in fact
fraudulent. Therefore, even if Rost’s argument
had merit on its face, we would have to dismiss it
since it is not factually supported in the record.
See Churilla v. Barner, 269 Pa.Superior Ct. 100,
105 n. 6, 409 A.2d 83, 86 n. 6 (1979) (“allega-
tions of a pleading do not constitute part of a
trial record unless made part of it by offer and
admission or court direction’).
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RESPONSE TO A SUBPOENA REVISITED
Allan M. Tepper, J.D., Psy.D., Legal Consultation Plan

At times, a psychologist may receive

a subpoena requesting notes; raw
testing data; reports; or other items
g 10 2 past or present patient.

The psychologist may be requested to
furnish these items to an attorney or
to a copying service engaged by the
attorney. Despite the anxiety often
generated by the receipt of such a sub-

poena, a non-emotional response to

this records request can help avoid
future ethical difficulties. This article
will review the legal and practice con-
siderations assodiated with the receipt
of a records subpoena.

In Rost v. State Board gof Psychol-
0gy (1995), the Commonwealth Court
of Pennsylvania (the appellate court
that reviews State Board of Psychol-
ogy decisions) upheld a State Board of
Psychology decision in which a psych-
olo%ist was found to have violated the
Protessional Psychologists Practice Act
for having responded to a validly issued
subpoena without first contacting the
patient or the supervising Court. In
essence, the Rost decision held that it
is unethical for a psychologist to re-
lease a patient’s records without first
obtaining the consent of the patient or
a Court order.

In Rost, the psychologist received a
defense subpoena for treatment
records associated with a negligence
action in which the plaintiff/patient
was claiming emotional harm. At the
time of the receipt of the defense sub-
poena, the psychologist possessed
written permission from the patient to
release the patient’s records to the
patient’s attorney. At the time of the
receipt of the defense subpoena, the
p?ycugol ist did not have written per-
mission from the patient to release the
patient’s records to the defense attor-
ney. Relying upon the release directed
towards the patient’s attorney, the psy-
chologist complied with the defense
subpoena and forwarded the records

to the defense attorney. :

In upholding a finding of unprofes-
sional conduct by the psychologist, the
Commonwealth Court stated that the
confidentiality requirement found in

the State Code of Ethics for psycholo-
gists is absolute and cannot Bewaived
except after full disclosure and writ-
ten permission by the client (page
629). Thus, despite the issuance of a
valid subpoena, the psychologist had
a duty to either obtain written per-
mission from the patient to release the
records or challenge the propriety
of the subpoena before a judge

(page 629).

Whenever a professional in pos-
session of confidential informa-
tion is served with a subpoena, a
conflict arises between
one’s duty to the Court and one’s
duty of confidentiality towards
one’s client. In this respect, Rost
is no different from the numer-
ous other psychologists, doctors,
lawyers, and clergymen who
receive subpoenas in this Com-
monwealth each year. The value
of a psychologist’s, or other
professional’s duty to confiden-
tiality would be fllusory if it could
be overwritten anytime a con-
flicting duty arose which was
thought to be more important.
Although Rost may have been
placed in an unfavorable posi-
tion, she is not excused from fol-
lowing the ethical guidelines of
her profession which plainty for-
bid her from disclosing a client’s
records without her consent
(page 630).

In essence, Rostrequires that upon
receipt of a validly executed subpoena,
a psychologist may not release a
patient’s records without first obtain-
ing the written consent of the patient
or receiving additional instruction from
the supervisinijudge. Unilaterally re-
sponding to the subpoena shall be
deemed to be unprofessional conduct.

In reality, this requirement is notan
overwhelming burden and does not
differ extensively from the practice
advocated prior to the Rost decision.
That is, upon the receipt of a records
subpoena, it is advisable that the

contact

both attor-
neys, in writing, notifying them that
the psychologist has received the sub.-

- poena. This correspondence should

state that given the ethical consider-
ations surrounding this records sub-
poena, the psycho. o%st is requesting
wriften permission from the patient
allowing the psychologist to comply
with the records request. This corre-
spondence should state further that if
no such written ission is forth-
coming, the ologist shall await
further instruction from the supervis-
ing judge. -

This type of written correspondence
accomplishes a number of goals. First,
it places the psychologist in compli-
ance with Rost in that the psychologist
is maintaining the conﬁgeutiality of
the record while also acknowledging
the issuance of the subpoena. Second,
it shifts the burden associated with this
records request to the attorney. That
is, the attorneys can either agree to
the request or seek a court order from
the supervising judge. The patient's
attorney can seek a court order quash-
ing the subpoena or requesting a
protective order governing any objec-
tionable parts of the record. The
defense attorney can seek a court order
compelling production of the records.
Thus, although the Commonwealth
Court in Rost correctly states that the
psychologist himself or herself can file
a court enge to the issuance of
_thesr.zf!_: i itisaldvisable, if pos-
sible, for the ologist to attempt
to remove him’issglfc%r herself from the
conflict; request that the attorneys
agree to a resolution of the conflict;
and, g‘e no such res‘ilurion is possible,

rovide the ologist with a court
grder statin piyisgﬁxgrgf: not the psy-
chologist siould comply with the
subpoena. Once again, all such corre-
spondence and requests to the
attorneys should be conducted in
writing, rather than being conducted

continued on page 26
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... The Pennsylvania Psychological Association-(PPA)
is an approved provider and can givé both'Act 48 credits
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RESPONSE TO A SUBPOENA MENTAL HEALTH PARITY
continued from page 6 © continued from page 22

: over the telephone, so that the psychologist possesses a Epidemiologic Catchment Area prospective 1-year preva-
written record indicating the manner in which the psy- Jence rates of disorders and services. Archives of General
-y chologist was attempting to discharge his or her ethical Psychiatry, 50, 85-94.
and legal responsibilities. - : Satcher, D. (1999). Mental Health: A Report of the Surgeon
In summary, prior to releasing confidential information, General—Executive Summary. Rockville, Maryland: U.S.
Pennsylvania&sy chologists are required to obtain written Department of Health and Human Services.
consent from their patients. Absent such written consent, 51 %A bl S.. Smolkin, S.. & Heiser, N, (1998). The
i confidential information may not be released to outside IDg, DL, Tl 2, SMOUCH, 2. oV =
- i ¢ i - costs and effects of parity,_for mental health and sub-
) third parties. Upon receipt of a subpoena requesting confi A = XA
dential information, the psychologist must obtain the stance abuse insurance bengfits. DHHD pub. No. (SMA)
written consent of the patient or additional instruction from 98-3205. Washington, D.C.: Prepared by Mathematica
H the supervising Court. The unilateral response to a Policy Research under contract.
subpoena without such patient permission or courtinstruc- - Sturm, R. (1997). How expensive is unlimited mental health
tion shall be considered a violation of the Professional coverage under managed care? JAMA, 278, 1533-1537.
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o cy and Economics, 1, 135-146.
Rost v. State Board of Psychology. 659 A.2d 626 Mental Health Policy and Beo

(Pa. Cmwith. 1995). "«%-_%jb l ‘1

26 The Pennsylvania Psychologist Quarterly  +q




LEGAL COLUMN

i

o
MINDFULNESS

Approach to a Response to a Subpoea

ALLAN M. TEPPER, JD, PsyD; PPA Legal Consultation Pign
SAMUEL KNAPP, EAD, ABPP; D:'rectorofProfessfona{Aﬁ‘airﬁ

RACHAEL L. BATURIN, MPH, ID; Director of Government, Legal, and Regulatory Affairs

Becord keeping and maintaining confidentiality is an important part of clinical practice. At
times, a request may be made for present or past patient records or in court oral testimony.
Such requests must be reviewed in a careful, reasoned manner. Such requests must be
addressed with regard to the applicable record release requirements. Such requests,

however, need not cause undo anxiety or upset which then may result in a less reasoned
response that is inconsistent with existing requirements.

nce records are generated, the
clinician becomes the custodian
of the records. The records, in
essence, belong to the patient.
That is, the clinician owns the paper
or electronic device upcn which the
treatment information is housed. The
actual information, however, belongs tc the
patient. Hence, the clinician is the custcdian
of the records.

In Pennsylvania, the general rule is that
the written permission of the patientis
necessary prior to the clinician having the
authority to release records 1o an outside
third party or testify in court. There are,
however, exceptions to this general rule.
These exceptions often resultin undue
upset and anxiety, or, at times, unnecessary
fear that the release of the records will result
in dire harm to the patient, the clinician,
or other individuals. It is at this juncture
that the clinician must be mindful of the
requirements that govern such situations.

There are three broad categories from
which the requirements governing clinicai
practice are derived: Statutes; Rules and
Regulations; and Case Law.

Statutes are laws that are generated by
the State legisiature. Rules and regulations

A subpoena is an official
legal document often utilized
by an attorney in a pending
legal action. The subpoenais
served upon the clinician and
may request the production
of records; oral tesimony; or

both.
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are promulgated by the licensing board.
Case law constitute legal cases decided in
the particular state in which the treatment is
being rendered.

A subpoena is an official legal document
often utilized by an attorney in a pending
legal action. The subpoena is served
upon the clinician and may request the
production of records; oral testimony; or
both.

Many clinicians are under the assumption
that absent a Court Order, one may
disregard 2 subpoena. In Pennsylvania,
this assumption is false, and can resultin
unnecessary time, expense, and, possibly,
disciplinary action against the clinician. in

this regard, following the receipt ofza 1 a a ' ] 3

subpoena, a timely response is required.

At this juncture, however, the response
does not include the immediate release
of the records or the rendering of oral
testimony. Rather, in Pennsylvania, this
situation is governad by
Rostv. State Board of Psychology (659 A.2d
626), a Pennsylvania Commonwealth Court
decision.

Pursuant to Rost, a subpoena alone is
not sufficient o negate the need for the
written patient authorization necessary to
release records or testify in court Rather,
Rost requires that written authorization
from the client, along with the subpoena,
is necessary to comply with the subpoena.
If no such written authorization is
forthcoming, Rost states that a Court Order
is necessary to negate the need for written
patient authorization.

The impaortance of this case isthat there
will be many instances in which records
are released or testimony will be rendered
absent a Court Order. More specifically,
as long as the clinician is in receipt of the
subpoena and the written authorization
executed by the patient, no overriding court

Continued on page 25
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to the preferences of patients to in egrate
religion and spirituality into p ychotherapy.
Nonetheless, it must be done in a mannar
that respects patient autonomy. Dr. Lemon
is & great teacher (and co-author) and | have
benefitted greatly from my collaboration
with her,

Dr. Jeff Sternlieb and | will present on
Using Seif-Reflection to Aid Our Decision-
Making. Qur ability to act ethically can
be undercut if we fail to be alert for our
personal blind spets. The problam is that
self-reflection does not always zome
naturally and sometimes it can oe difficult,
Or. Sternlieb is 2 powerful presenter who
brings a wealth of personal and professional
experiences 1o these workshops as a
psychologist, psychology-educator, ang
consultant.

Drs. Molly Cowan, Randy Fingerhur, Linda
Knauss and | will be presenting a program
on Understanding the APA Ethics Code for
advanced practitioners. We have a few brief
lectures intermixed with exercises where
participants can think through real-life
ethical issues and see how the Ethics Coge
€31 heip them resolve the issues (or where
they need additional resources besides

the Ethics Code 1o resolve the issues). |am
pleased 1¢ be ceing this workshop with
such an all-star cast of ethics presenters.

Dr. John Gavazzi, ene of my zli-time
favorite presenters, is lezding a workshop
on Ethical Decision-iMaking Models: Siases
and Emotions. Or. Gavazzi combines
years of practical experience and recent
literature on decision making 10 help
participants to detter think through the
difficuit decisions that they often must
make. Dr. Gavazzi will combine lecture and
collaborative learning exercises using the
realistic vignettes found on the Ethics and
Psychology website. Dr. Gavazzi has told me
that past workshop participants "have found
collaboerative learning anc vignette analysis
an enjoyable way to understand how their
personal values intersect with profassional
obligations to create ethically appropriate
decisions.

Finally, "am doing & workshop on
Advanced Risk Management: An Ethically
informed Approach. This program shows
ways that patients can be harmed (or at
least percsive themselves 1o be harmead)
and it demenstrates how psychologisis
can protect themseives from unfoundzd

A MINDFULLNESS APPROACH TO A RESPONSE TO A SUBPOENA

order is required.

It should be noted that many practicing
Pennsylvania attorneys are unaware of the
Aost decision. For this reasen, if a clinician

receives a subpoena without the necessary

writien patient authorization, the clinician
should respond in writing via a written
letter 1o the requesting party outlining
the status of the request for records or

testimony. Without such a written responss,

the requesting party may file a Motion

1o Compel Production of the recorcs
or testimany, along with a request for
attorney’s fees and costs, For this reason,
even if the clinician must obtain their cwn
outside iegal advice, the Ciinician shouid
not resaond to these Rost situations in an
informal manner via a 1eiephone call, an
electronic emeil communication, or a cell
phone iext message.

Rather, itis preferable 1o utilize a Clear,

concrete, written letter outlining th

PPAZ

LEAD By EXAMPLE

ar frivolous complaints. Goed risk
management strategies are not driven by
fear but are based on overarching ethical
principles. The best risk management
principle is to defiver and document good
care and any purported risk ﬁaﬂagemem
strategy that harms a patient or violates an
overarching ethical principle needs to be
reconsidered.

For those of you who are atiending, Dr.
Gavazzi's presentation on ethical decision
making will be on Wednesday from 1:20
10 +:30; Dr. Lemon and my presentation on
religion, spirituality, ethics, and religion will
be Wednesday from 5 to 8 PM; Drs. Cowan,
Fingerhut, Knauss'and my presentation on
the APA Ethics Code will be on Thursday
from 8:30 to 11:30; Or. Sternlieb and
my presentation on self-refiection will
e on Friday from 1:30 to 4:30 and my
presentation on risk management will be on
Saturday from 1:15 10 4:15.

I lock forward 10 seeing vou at the
convention for one or more of these
workshops! We might learn something
from each other and have fun in the
process, What? Ethics fun? Really? B

response 1o the subpoena. Cfien, this type
of ietter will result in the requesting party
obtaining the outstanding written patient
authorization or the necessary overriding
court order. At that juncture, the clinician,

in their rele as the custedian of the records.

can comply with the request for records or
1estimeny in @ manner that is consistent
with the requirements governing these
situations. BF




ALLAN M. TEPPER, J.D., PSY. D.

Attorney-at-Law
1339 Chestnut Street, Suite 500

Philadelphia, PA 19107
(215) 735-1551
* Admitted in PA and NY allanmtepper@yahoo.com
* Licensed Psychologist www.allanmtepper.com

November 18, 2022

Paula Martino, Esquire Max Antonio, Esquire
33 Court Street 58 Brief Street
Legal, PA 84652 Pending, PA 98795

Re: Subpoena Request for Records of Lucia Rose

Dear Ms. Martino and Mr. Antonio:

I am writing in reference to the above-captioned matter. Once you have had an
opportunity to review this letter, please advise if there are any questions.

On November 18, 2022, [ received from Ms. Martino a copy of the attached subpoena
request for records of Lucia Rose. Please note that pursuant to Rost v. State Board of Psychology
(659 A.2d 626), a written consent from the patient or an overriding Court Order is required prior
to the release of any confidential records.

I would appreciate it, therefore, if you could forward to me a copy of a written release
from Ms. Rose providing me with permission to comply with the attached subpoena request for

records. If no such written release is forthcoming, I shall await further instruction from the
Court.

In advance, thank you for your time and cooperation in this matter.
Sincerely,

Allan M. Tepper, J.D., Psy.D.
Licensed Psychologist

cc: Lucia Rose
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E-mails, E-mails, E-mails:

Boundaries, Boundaries, Boundaries

Allan M. Tepper, J.D., Psy.D., PPA Legal Consultation Plan
Samuel Knapp, Ed.D., Director of Professional Affairs
Rachael L. Baturin, MPH, |.D., Professional Affairs Associate

any individuals routinely use electronic mail (e-mail).

Once confined to the office computer, the sending and

receipt of e-mail now can be accomplished in almost
any setting, using laptop computers, mobile phones, and other
electronic devices. The use of e-mails between a psychologist
and a patient raises a number of personal, professional, and ethi-
f:al concerns. This practice also raises clinical and record-keeping
issues.

Currently, the Pennsylvania State Board of Psychology has

no rules that address or prohibit the use of e-mails between a
psychologist and a patient. It is necessary, therefore, to apply any
existing rules and regulations when utilizing e-mail communica-
tion with a patient (Martin, 2010). In addition, any psychologist
utilizing e-mail with a patient should establish a policy that gov-
erns this form of clinical interaction (Baturin, 2010).

Use of e-mail communication

E-mail communication is simple, fast, and efficient. It is an easy
means of maintaining contact with others. Currently, there is a
social expectation that despite the time of day or geographical
location, there always is e-mail availability. Despite this wide-
spread use of e-mail, it remains the professional responsibility of
the psychologist to determine whether e-mail will be incorpo-
rated into the therapeutic relationship. There still are telephones,
telephone answering machines, and answering services. Thus,
despite the ease and social expectation of the use of e-mail com-
munication, the psychologist must determine whether there is

a professional basis to engage in e-mail communication with a
patient.

Content of e-mail communication
If a psychologist decides to e-mail a patient, it is necessary to
determine when e-mail will be used. That is, will the psychologist
use e-mail for such logistical purposes as the scheduling or
canceling of appointments? Conversely, will e-mail be utilized
to transmit clinical information back and forth between the
patient and the psychologist?

When deciding whether to utilize e-mail to transmit clini-
cal information, the psychologist must determine the clinical
appropriateness of conducting treatment in this manner. Usually,
if a patient telephones a psychologist between sessions in a non-
emergency situation, the psychologist advises the patient that
it might be best to discuss the issue during the course of their
next scheduled meeting. It would appear, therefore, that a similar
approach would be prudent when receiving clinical e-mail com-
munications from a patient, especially when treating a needy
patient who requires greater structure.

3 e
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Dr. Allan M. Tepper

Form of e-mail communication

Many e-mails conducted between friends are social and informal
in nature. The use of first names, abbreviations, shortened sen-
tences, bold face type, and irregular punctuation is a common
occurrence. In order to ensure that boundaries are not blurred,
one risk management recommendation is that psychologists
abstain from the use of such informal language when e-mailing
a patient. Once again, despite the everyday use of e-mail com-
munication, the psychologistis in a professional relationship
with the patient. The e-mail, therefore, should be professional in
nature. In essence, the e-mail should resemble a professional let-
ter, rather than appearing as an informal note between friends.

Timing of e-mail communication

Upon sending an e-mail, the sender often anticipates an imme-
diate response. There is an expectation that most people read
their e-mails promptly, and thus an immediate response will be
forthcoming.

If the decision is made to e-mail a patient, the psychologist
should discuss with the patient, in advance, the timing of the
response to the patient’s e-mail (Baturin, 2070). Once again, a
telephone analogy is useful. Many psychologists, both private
and agency-based, utilize a voice-mail message that advises
the caller that the psychologist currently is unavailable, the
psychologist will return to the office at a certain time, and the
caller should proceed to a local emergency room if time is of the
essence. Generally, there is no expectation that the psychologist
will be checking telephone messages on a continuous 24-hour
basis.

The psychologist also must be cognizant of the actual time
at which an e-mail is forwarded to a patient. No one maintains
the same personal or professional schedule. Many people work
on their computers at different times of the day and night.
Nonetheless, is it appropriate to respond to a patient after what
generally is considered to be professional business hours? Would

Continued on page 8
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such aresponse instill in the patient an unfounded

sense of feeling special to the psych ologist? Is the
psychologist overly involved in the care of the
patient? The time the e-mail is sent, therefore,
raises clinical and boundary issues.

Maintenance of e-mail
communication

There is a question as to whether pursuant to 49
Pa. Code §41.57 (the Pennsylvania Psychology
Licensing Board professional records regulation),
an e-mail constitutes part of the patient’s record.
In general, a psychologist is not required to main-
tain a record of all brief telephone contacts with

a patient. An argument can be made, therefore,
that the failure to maintain a copy of a nonclinical
e-mail with a patient does not constitute a record-
keeping violation.

Despite this record-keeping issue, however, it
is recommended for risk management purposes
that a psychologist download, print, and maintain
a copy of all e-mails received from and sent to a
patient, except for brief scheduling communica-
tions. If the psychologist decides to use e-mail, it is
likely the patient will maintain a copy of all e-mail
correspondence. If the patient later alleges some
type of wrongdoing by the psychologist, there is
a greater likelihood that the patient may reveal
only the e-mail communication that supports the
patient's allegations. Thus, if e-mail communica-
tion is utilized during treatment, we recommend,
for risk management purposes, placing a printed
copy of the e-mail communication into the
patient’s file and maintaining it for the required
5-year record-keeping time period.

Discussion

Electronic mail (e-mail) communication is allowed
between a psychologist and a patient: Currently,
such communications are governed by existing
rules and regulations. If a psychologist chooses to
engage in e-mail communications with a patient,
such communication should be conducted pro-
fessionally, consistent with the clinical constella-
tion of the patient, and maintained as part of the
treatment record. Overall, when engaging in such
e-mail communication, the psychologist must
remain cognizant of the need to maintain firm
structure and boundaries in the treatment rela-

tionship. B!
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