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Honeywell, Inc, 95 B.R. 768 (D.Colo.1989)
(recoupment is an equitable doctrine, which
one might expect to be broad: however, it
should be narrowly construed.) Thus, the
Superior Court's application of this doctrine
to equitable distribution proceedings, which
arose after the bankruptcy proceedings were
finalized, was an improper attempt to frus-
trate the discharge in bankruptcy. See /n e
Edwards. 91 B.R. 95, 96 (Bankr.C.D.Cal.
1988) (the bankruptcy court refused to per-
mit the state court to circumvent the effects
of husband's bankruptcy discharge by order-
ing husband to pay as support to wife debts
that were previously discharged: courts ‘can-
not find a way to make a discharged debt in
effect nondischargeable).

Based on the foregoing, I would reverse
the Superior Court's decision and order.

CASTILLE. J.. joins this concurring

Ronald B. EMERICH, Administrator
of the Estate of Teresa M. .
Hausler, Appellam,

v.

PHILADELPHIA CENTER FOR HUMAN
DEVELOPMENT, INC. and Albert Ein-
stein Medical Center, Appellees.

Ronald B. EMERICH, Administrator
of the Estate of Teresa M. -~
Hausler, Appellant, ~
V.

PHILADELPH1A CENTER FOR HUMAN
DEVELOPMENT, INC., Albert Einstein
Healthcare Foundation, Albert Einstein
Medical Center, Harvey Fnednch.,
ACSW, Anthony J. Scuderi. M. Div, Cac
and Hacan Ulus, Administratrix of the
Estate of Ahmet Ulus, M.D., Appellees.

Supreme Court of Pennsylvania.

Argued Dec. 11, 1996.
Decided Nov. 25, 1998.
Reargument Denied Jan. 13, 1998.

Administratrix of estate of victim who
was murdered by mental patient brought

Ll

negligence action against mental health
treatment center and mental health profes-
sionals that treated patient. The Court of
Common Pleas, Philadelphia County, Civil
Division, Nos. 9305-3216 and 9306-3480, Jo-
seph D. O'Keefe, J., granted judgment on the
pleadings in favor of defendants. Adminis-
tratrix appealed. The Superior Court, Nos.
0SS4PHLOS5, 0885PHLY5, and O08SG6PHLI5,
affirmed. Allocatur was granted. The Su- .
preme Court, Nos. 52-54 Eastern District
Appeal Docket 1996, Cappy, J., held that: (1)
mental health professional has duty to warn
third party of patient's threat to harm third
party where specific and immediate threat of E
serious bodily injury has been conveyed by %
the patient to the professional regarding a
specifically identified or readily’ identifiable
victim; (2) mental health professional had 3
duty to warn victim under facts of case; and &
(3) professional's statement to victim that she
should not go to patient’s apartment sausﬁed
that duty.

Affirmed.
Fl.aherty J., concurred and filed opu’uo
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Za.ppa.la, J., concurred and filed op:mo
in which Castille, J., joined. -
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Nigro and Newman, JJ., concurrfd a.nd
dissented and filed opinions. -
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1. Appeal and Error <863

The standard of review of an appellate
court in passing on a challenge to the sus-
taining of a judgment on the pleadings is
limited: a judgment on the pleadings will be
granted where, on the facts averred, the law
says with certainty that no recovery is possz
ble.

- mﬂiﬂ..

2. Pleading &343

Principles applicable to 2 judgment on -
the pleadings are the same as the principles
applicable to 2 preliminary objection in the
nature of a demurrer.

3. Negligence &2

Under common law, as a general rule
there is no duty to control the conduct of 2
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third party to protect another from harm;
however, a judicial exception to the general
rule has been recognized where a defendant
stands in some special relationship with ei-
ther the person whose conduct needs to be
controlled or in a relationship with the in-
tended victm of the conduct. which gives to
the intended victim a right to protection.

4. Mental Health e414(2)

Menwl health professional's duty to
warn third party whom the therapist knows
to be threatened by his patient is subsumed
in the broader concept of a duty to protect

5. Mental Health &414(2)

Mental health professional has a duty to
warn a third party of potential harm by his
patient, where a spedfic and immediate
threat of serious bodily injury has been con-
veyed by the patient to the professional re-
garding a specifically identified or readily
identifizble victim.

6. Mental Health &414(2)

Where mental health professional has
duty to warn third party of potendal harm by
his patient, the warning to the intended tiec-
tim should be the least expansive based upon
the drecumstances.

7. Mental Heaith &=414(2)

Difficulty in predicting violent conduct,
alone, did not preclude court from recogniz-
ing a duty on the part of a mental health
professional to warn a third party of a pa-
tent's threats of harm.

8. Mental Health &414(2)

While psychiatrist or psychologist-pa-
Uent privilege did not explicitly recognize an
exception to the prohibition against the dis-
closure of confidential information for situa-
tions involving immediate harm o member of
the public, the regulations promulgated by
the state board of psychology recognized
such an exception. and. therefore, the privi-
lege did not preclude court from recognizing
2 duty on the part of a mental health profes-
sional to warn a third party of a2 padent’s
threats of harm. 42 PaC.S.A § 5944: 49
Pa. Code § 41.61.

9. Mental Health &414(2)

Although Mental Health Procedures Act
(MHPA) did not specifically allow disclosure
of privileged communications where threat of
serious harm to third party is at issue,
MHPA's implementing regulations provided
for nonconsensual release of confidential rec-
ords in such a situation, and, therefore,
MHPA did not preciude court from recogniz-
ing a duty on the part of a mental health
professional to warn a third party of a pa-
tent's threats of harm. 30 PS. § 7111; 33
Pa. Code § 5100.32(aX9).

10. Mental Health e=414(2)

Mental health professional had duty to
warn patient’s former girifriend of potential
harm by patient, where patient stated during
course of treatment that he was going to kill
girifriend if she went to his aparument lo
remove her clothes and professional knew of
padent’s history of violence.

11. Mental Health e414(2)

Where mental health patient told mental
health professional that he would ll his
former girifriend if she when to his apar:-
ment to remove her clothes, patient's subse-
quent assurances that he would not harm her
did not preclude a finding that the mental
health professional had a duty to warn the
girifriend of the threat.

12. Negligence &136(14)

While the existence of a duty is a ques-
Hon of law. whether there has been 2 neglect
of such duty is generally for the jury.

13. Negligence e136(14)

The issue of whether an act or a failure
to act constitutes negligence may be removed
from consideration by 2 jury and decided as
a matter of law when the case is free from
doubt anc there is no pessibility that a rea-
sonable jury could find negligence.

14. Mental Health &414(2)

A mental health care professional’s
warning to third party of potential harm by
patient must be reasonable under the partic-
ular circumstances.
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15. Mental Health ©414(2)

Mental health professional satisfied his
duty to warn patient's former girlfriend of
potential harm by patient, where he told
girlfriend not to go o patient’s apartment to
remove her clothes and girlfriend was aware
of patient’s history of violent propensities.

David W. Fischer, Philadelphia, for Ronald
B. Emerich.

Paul A Lauricella, Philadeiphiz, for Ami-
cus, PA Trial Lawyers.

Joseph Goldberg, Deborah L. Doyle, Phila-
delphia, for Hacan Ulus.

Claire Neiger, for ‘Albert Einstein Health
Care Foundation, Harvey Freidrich and Al-
bert Einstein Medical Center. A

Peter S.-Miller, Charjes W. Craven, Philz-
delphia, for Phila. Center for Human Devel-
opment and Anthony J. Scuderi. - -

Robert B. Hoffman, Hani;burg,_ for Ami-
cus, Pa. Medical Sec. e B

Nory Miller, Washington, DC, for Amicus,
Pa. Psych. Ass'n.

Before FLAHERTY, C.J., and ZAPPALA,
CAPPY, CASTILLE, NIGRO and ~
NEWMAN, JJ.

OPINION OF THE COURT
CAPPY, Jusdce.

We granted allocatur limited to the issues
of one, whether a mental health professional
hasaducywwarnatiﬁrdpartyofapa-
tient's threat to harm the third party; two, if
there is a duty to warn, the scope thereof;
and finally, whether in this case a judgment
on the pleadings was proper.

1. The standard of revicw of an appeilaie court in
passing on a chailenge 1o the sustaining of 3
judgment on the pieadings pursuant 1o Pa.R.C.P.
103%, is limited. A judgment on the pleadings
will be granted where, an the facts averred. the
law savs with certainty that no recovery is possi-
ble. Bernsalern Township School District v. Com-
momwealth, 518 Pa. 381, 344 A2d 1318 (1988).
Principles applicable to a judgment on the plead-
ings are the same as the ponciples applicable 0
a preliminary objection in the nature of a demur-
rer. thus, .

All material facts set forth in the Complaint as
well as all inferences reasonably deducible

27
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This admittedly tragic matter arises from
the murder of Appellant's decedent, Teresa
Hausler, by her former boyfriend, Gad Jo-
seph (“Joseph”). At the time of the murder,
Joseph was being treated for mental illness
and drug problems. Appellant brought
wrongful death and survival actions against
Appellees. Judgment on the pleadings was
granted in favor of Appellees by the trial
court and was affirmed on appeal by the
Superior Court.

[1,2] A detailed recitation of the facts is
necessary to analyze the compiex and impor-
tant issues before us. The factual allegations
raised in Appellant's complaint. which we
must accept as true, are as follows.!

Ms. Hausler and Joseph, girifriend and
bayfriend, were cohabitating in Philadelphia.
For a substantial period of time, both Ms.
Hausler and Joseph had been receiving men-

ta] health treatment at Appellee Philadelphia |

Center for Human Development (the “Cen-

ter” or “PCHD™), which is owned and operat- .
ed by Appellees Albert Einstein Healtheare |
Foundaton and Albert Einstein Medical |

Center. Appellee Ahmet Ulus. now de-
ceased, was a psychiatrist at the Center,
Appellee Anthony Scuderi was a counselor at

‘the Center, and Appellee Harvey Friedrich

was the executive director of the Center:

Joseph was diagnosed as suffering from,
among other illnesses, post-traumatic stress
disorder, drug and alcohol problems. and ex-
plosive and schizo-affective personality disor-
ders. He also had a history of physically and
verbally abusing Ms. Hausler, as well'as his
former wife, and a history of other violent
propensities. Joseph often threatened @
murder Ms. Hausler and suffered from horni-

cidal ideations. 4

therefrom arc admitted as true for the purpese °
of this review. The question presented BY the
demurrer is whether on the facts averred e

law says with certainty thut mo recovery is
possible. Where a doubt exists as to whether 3
demurrer should be sustsined, this doubt
should be resolved in favor of overruling it
(Citations and brackets omitted)
Kvle v. McNamara & Crste. 506 Pa. o3l 834
187 A.2d 814, 816 (1983). It s within the con”
fines of this standard that we conasider this mat:

ter.

L
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Several weeks prior to June 27, 1991, Ms.
Hausler ended her relationship with Joseph,
moved from their Philadelphia residencs, and
relocated to Reading, Pennsylvania. An-
gered by Ms. Hausler’s decision to terminate
their relationship, Joseph had indicated dur-
ing several therapy sessions at the Center
that he wanted to harm Ms. Hausler.

On the morning of June 27, 1991, at or
about 9:25 a.m., Joseph telephoned his coun-
selor, Mr. Scuderi, and advised him that he
was going to kill Ms. Hausler. Mr. Scuderi
immediately scheduled and carried out a
therapy session with Josepn at 11:00 that
morning. During the therapy session, Jo-
seph told Mr. Scuderi that his irritation with
Ms. Hausler was becoming worse because
that day she was returning to their apart-
ment to get her clothing, that he was under
great stress, and that he was going to kill her
if he found her removing her clothing from
their residence. ’

Mr. Scuderi recommended that Joseph vol-
untarily commit himself to a psychiatric hos-
pital- Joseph refused; however, he stated
that he was in control and would not hurt
Ms. Hausler. At 12:00 p.m., the therapy
session ended, and, as stated in the com-
plaint, Joseph was permitted to leave the
Center “based solely upon his assurances
that he would not harm™ Ms. Hausler.

At 12:15 p.m., Mr. Scuderi received a tele-
phone call from Ms. Hausler informing him
that she was in Philadeiphiz en route to
retrieve her clothing from their apartment
located at 6924 Large Street. Ms. Hausler
inquired as to Joseph's whereabouts. Mr.
Scuderi instructed Ms. Hausler not to go to
the aparument and to return to Reading.

2. Specifically, Appellant’s Second Amended Civil
Action Complaint alleges in relevant part:

22. At 12:00 P.M.. the therapy session ended.
and Gad Joseph was pcrmitied to leave the
defendant PCHD's facility based solely upon
his assurances that he would not harm Teresa
M. Hausler.

23. At 12:15 P.M.. Teresa M. Hausler tele-
phoned Scuderia [sic]. informing him that she
was in Philadeiphia, en route to pick-up her
ciothing from 6924 Large Strect. and inquiring
as to the whereabouts of Gad Joseph: she was
toid not to go there but to return 10 Reading.

28

In what ultimately became a fatal decision,
Ms. Hausler ignored Mr. Scuderi’s instruc-
tions and went to the residence where she
was fatally shot by Joseph at or about 12:30
pm. Five minutes later. Joseph telephoned
Mr. Scuderi who in turn called the police at
the instruction of Director Friedrich.?

Joseph was subsequently arrested and con-
victed of the murder of Ms. Hausler. Based
upon these facts, Appellant filed two wrong-
ful death and survival actions, alleging, infer
alia, that Appellees negligently failed to
properly warn Ms. Hausler, and others in-
cluding her family, friends and the police,
that Joseph presented a clear and present
danger of harm to her.

The trial court granted judgment on the
pleadings in favor of Appellees finding, inter
alia, that the duty of a mental health profes-
sional to warn a third party had not vet been
adopted in Pennsyivania. but that even if
such a legal duty exdsted. Mr. Scuderi’s per-
sonal warning discharged that duty. The
Superior Court affirmed, reiterating that
mental health care providers currenty have
no duty to warn 2 third party of a patdent's
violent propensities, and that even if such a
duty existed, Appellant failed to establish.a
cause of action as his decedent was killed
when she ignored Mr. Scuderi's warning not
to go to Joseph's apartment.

Inidally, we must determine if in this Com-
monwealth, 2 mental heaith care professional
owes a duty to warn a third party of a
padent's threat of harm to that third party,
and if so, the scope of such a duty. While
this precise issue is one of first impression
for this court, it is an issue which has been
considered by a number of state and federal
courts and has been the subject of much
commentary.® Supported by the wisdom of

24, Teresa M. Hausler nevertheless went to
8924 Large Street to collect her clothing. and
2t or about 12:30 P.M., Gad Joscph armived
there as well, and he shot her six times in the
head and abdomen. causinz her to suffer fatal
bodily injuries.

3. One commentator Bas noted that the issue has
generated 2 “nauonal debate and cngendered
what has been generally recognized as a vinual
couage industry of analvsis.” The Dur of Men-
czi [Heaith Care Providers io Restrain Thewr Vu-
ttents or Wam Third Purnies. 60 Mo. LRev. 749
(i993)

43




1036 Pa

decisions from other jurisdictions, as well as
by analogous decisions by this court and
lower court case law in this Commonwealth,
we determine that a mental health care pro-
fessional, under certain limited circum-
stances, owes a duty to warn a third party of
threats of harm against that third party.
Nevertheless, we find that in this case, judg-
ment on the pleadings was proper, and thus,
we affirm the decision of the learned Superi-
~ or Court, albeit, for different reasons.

{3] Under common law, as a general rule,
there is no duty to control the conduct of a
third party to protect another from harm.
However, a judidal exception to the general
rule has been recognized where a defendant
stands in some special relationship with ei-
ther the person whose conduct needs to be
controlled or in a relatonship with the in-
tended victim of the conduct, which gives to
the intended victim a ‘right to protection.
See, Restatement (Second) of Torts §315
(1963). Appellant argues that this exception,
and thus, a duty, should be recognized in
Pennsylvania.

Our analysis must begin with the Califor-
nia Supreme Cowrt’s landmark decision in
Tarasoff v. Regents of Univ. of California, 17
Cal3d 425, 131 CalRptr. 14, 551 P2d 334
(1976) which was the first case to find that a
mental health professional may have a duty
to protect others from possible harm by their
patients. In Tarasoff a lawsuit was filed
against, among others, psychotherapists em-
ployed by the Regents of the University of
California to recover for the death of the
plaintiffs’ daughter, Tatiana Tarasoff, who
was killed by a psychiatric outpatient. .

! Two months prior to the kiling, the pa-
tient had expressly informed his therapist
that he was going to kill an unnamed girl
(who was readily identifiable as the plaintiffs’

\ .
4. The court relied solely upon section 315 for its
determination that a duty to protect should be
imposed when the nature of the relationship de-
serves recognition as a special relationship.
However, comment ¢ to §315 states that special
relationships between the actor and one whom
the Restatement refers to as a “third person”
requiring the actor to control “the third per-
son's” conduct are described in §8316-19.
Although not specifically addressed by the
| court in Tarasoff, section 319. entitled "Duty 0
! Those in Charge of Persen Having Dangerous

29
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spending the summer in Brazil. The thera-
pist, with the concurrence of two colleagues,
decided to commit the patient for observa-
tion. The campus police detained the patient
at the oral and written request of the thera-
pist, but released him after satisfying them-
selves that he was rational and exacting his
promise to stay away from Ms. Tarasoff
The therapist's superior directed that no fur-
ther action be taken to confine or otherwise
restrain the patient. No one warned either
Ms. Tarasoff or her parents of the patient’s
dangerousness.

After the patient murdered Ms. Tarasoff,
her parents filed suit alleging, among other
things, that the therapists involved had failed
either to warn them of the threat to their

daughter or to confine the patient. o

The California Supreme Court, .while
recognizing the general rule that a person
owes no duty to control the conduct of anoth-
er, determined that there is an exception to.
this general rule where the defendant stands
in a special relationship to either the person-
whose conduct needs to be controlled orina
relationship to the foreseeable victim of that
conduct, citing Restatement (Second) “of;
Torts §315-320. Applying that exception,®
the court found that the special relationship]
between the ‘defendant therapists and'the:
patient could support affirmative duties “for
the benefit of third persons. Tarasoff 174
Cal.3d at 436, 131 Cal.Rptr. at 23, 551 P2d 2t}
3434 ; m_;s_';.-’

The court made an analogy to cases 1airiruch_‘i
have imposed a duty upon physicians to s
nose and warn about a patient's cont,ag'lfizd
disease and concluded that “ by entering !

2 doctor-patient relationship the therapist'geﬁ

comes sufficiently involved to assmne,soae?‘
!

Propensities,” notes a duty o control a g,
person who the actor knows or shouid know
likely to cause bodily harm to others if not cOf
wolled. "One who takes charge of a third Peiy
con whom he knows or should know to be o3
to causc bodily harm to others if not controlled &,
under a duty to exercise reasonable care 10 €954
irol the third person to prevent him from dcfgzéi
cuch harm.” Restatement (Sccond) of -Tor%
§319. Other courts which have adopted a.Tardy
soff rype duty have analyzed the issue uﬂ.;d
either section 313 or 319.

3% S
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responsibility for the safety, not only of the
patient himself, but also of any third person
whom the doctor knows to be threatened by
the patient’™ /d. 17 Cal3d at 437, 131
Cal.Rptr. at 24, 551 P2d at 344, quoting
Fleming & Maximov, The Patient and His
Victim: The Therapist's Dilemma, 62 Cal.
L.Rev. 1025, 1030 (1974).

The court also considered various public
policy interests determining that the public
interest in safety from violent assault out-
weighed countervailing interests of the
confidentiality of patient therapist commu-
nications and the difficulty in predicting
dangerousness. /d. 17 Cal3d at 43743,
131 Cal.Rptr. at 24-28, 531 P24 at 34443,

[3] The California Supreme Court ulti-
mately held:

When a therapist determines, or pursuant
to the standards of his profession should
determine, that his patient presents a seri-
ous danger of violence to another, he in-
curs an obligation to use reasonable care to
protect the intended victim against such
danger.

17 Cal3d at 431, 131 CalRptr. at 20, 551
P2d at 3403

Following Targsoff the vast majority of
courts that have considered the issue have
concluded that the relationship between a
mental health care professional and his pa-
tent consdtutes a special reladonship which
imposes upon the professional an affirmatve
duty to protect a third party against harm.
Thus, the concept of a duty to protect by
Warning, albeit limited in certain circum-
Stances, has met with virtually universal ap-
Proval. See e.g, Naidu v Laird, 339 A2d
1064 (Del.1988); Bardoni v. Kim, 151 Mich.
App. 169, 390 N.W_2d 218 (1986): Bradley v.
Ray, 904 S.W.2d 302 (Mo.CLApp.1995); Li-
Pari y. Sears, Roebuck & Co., 497 F.Supp.

5. 1t is critical to nete that the Tarasoff court
found 2 duty 10 prorecr a third party from a
Patient.  We belicve. and the court in Tarasoff
Made clear. that a duty to warn is subsumed in
this broader concept of a duty to protect. In-
deed. a warning was one alternative oifercd by
the court in Tarasof] tc discharge the duny to
Protect. “The discharge of this duty may require
the therapist to take one or more of various
Sleps, depending upeon the nature of the case,

us, it may call for him to warm the intended

30

185 (D.Neb.1980); Mcintosh v. Milano, 168§
N.J.Super. 466, 403 A_2d 500 (1979): Leedy
v. Hartnett, 510 F.Supp. 1125 (M.D.Pa.1981):
Peck v. Counseling Service of Addison Co.,
Inc, 146 Vt 61, 499 A2d 422 (VL1985):
Petersen v. Washington, 100 Wash.2d 421,
71 P2d 230 (1983); Schuster v. Altenbery,
144 Wis2d 223, 424 N.W.2d 159 (1988). Ac-
cord, Hamman v. County of Maricopa, 161
Ariz. 38, 775 P.2d 1122 (1989); Bradley Cen-
ter, Inc. v. Wessner, 161 Ga.App. 576, 287
S5.E2d 716, aff'd. 250 Ga. 199, 296 S.E.2d 653
(1882); Perreira v. Stale, 768 P2d 1198
(Colo.1989); Littleton v Good Samaritan
Hospital and Health Center, 39 QOhio St.3d
86, 529 N.E.2d 449 (1988); Limon z Gonza-
ba.-940 S.W2d 236 (TexApp.—San Antonio
1997). But see, Boynton v. Burglass 390
So0.2d 446 (Fla.Dist. Ct.App.1991).

[5] We believe that the Tarusoff decision
and its progeny are consistent with, and sup-
ported by, Pennsylvania case law and prop-
erly recognize that pursuant to the special
relationship between a mental health profes-
sional and his patient, the mental heaith pro-
feasioualhasadutymumathirdpan}'of
potential harm by his patient.

This court has not previously had the occa-
sion to address whether a mental health pro-
fessional has a common law duty to warn a
third party of a patient's threat of harm.
However, decisions by this court in analogous
situations, certain lower court decisions deal-
ing with this issue, and public policy support
the recognition of a duty to warn.

The finding of a duty to protect by warn-
ing another of future harm by a patient is
consistent with this court's prior case law
regarding liability of 2 mental health profes-
sional to a third party for the negligent
discharge of a patient under the Mental

victim or others likely to apprise the victim of the
danger, to notify the police. or to wke whatever
other steps are reasonably nccessary under the
circumstances.” Tarasoff, 17 Cal.3d at 431, 131
Cal.Rptr. at 20, 551 P.2d a1 3<0.

However, consistent with our fimited grant, we
will only address the issuc of protection in the
context of a duty to warn the intended vicum of
danger. We leave for amother day the related
issue of whether some broader duty to protect
should be recognized in this Commonwealth.

™ 6
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Health Procedures Act (*“MHPA™.f In Go-
ryeb v. Commonuwealth of Pennsylvenia, De-
partment of Public Welfare, 525 Pa. 70, 78,
575 A2d 545, 549 (1990), this court recog-
nized that liability may attach for committing
willful misconduet or gross negligence in dis-
charging a patient under the MHPA The
court found that a person committing willful
misconduct or gross negligence would be lia-
ble for that decision or any of its conse-
quences and that the duty was owed to those
who could foreseeably be affected by -2
wrongful discharge of the patient.

The court cited with approval section 319
of Restatement (Second) of Torts and Valii-
mo v. Lower Bucks Hospital, 502 Pa. 241,
258, 465 A°2d 1231, 1240 -(1983)(concurring
and dissenting opinion by then Justice, now
former Chief Justice NixX“Under well estab-
lished precedent. if plaintiff produces suffi-
cdent evidence to demonstrate the mental
condition of [the patient] warranted the duty
asserted, the hospital would clearly be re-
sponsible for injury to the person or property
of third parties where such injury resulted
from the hospital's negligent failure to meet
its responsibility.”). Accord, Sherk v Coun-
ty of Dauphin, 531 Pa. 515, 520, 614 A2d
296, 228-9 (1992)." Thus, under the MHPA.
this court has recognized liability for breach
of a duty to a third party regarding potential
harm to that third party by 2 mental health
patient.

Further supporting the concept of a duty
to warn, this court has already recognized
the existence of a cause of action against a
physician favoring a third person in the con-
text of contagious disease, and. thus, has
recognized certain legal duties on the part of
a physician to protect another from future
harm by a padent :

In DiMarco v. Lymch Homes—Chester
County, Inc. 525 Pa. 538, 583 A2d 422
(1990), this court held that a physician may

6. 50P.S.§7101 ctseq.

7. We note that the MHPA applies to “all involun-
tary treatment of mentally ill persons. whether
inpatient or outpaticnt, and [to] all veluntary
inpatient treatment of mentally iil persons.” 30
P.S. §7102. Here it is unciear whether Joseph
was being treated as an involuntary ocutpatient of
a voluntary ourpatient. However. given our de-
cision today. Joseph's status is not critical for our
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be liable to a non-patient third person who is
injured because of his negligent treatment of
a patient. In that case, a physician misin-
formed his patient, a blood technician who
had been accidentally exposed to the commu-
nicable disease, hepatitis B, that if she re-
mained symptom-free for six weeks she was
not infected with the disease. While the
patient was told to refrain from sexual rela-
tions for six weeks, she abstained from sex
with her boyfriend for eight weeks. After
eight weeks, when she was still symptom-
free, the patient engaged in sexual relations.
Both she and her partner were later diag-
nosed with hepatitis B. The patient's boy-
friend brought an action against, inter alia,
the patient's doctors alleging their negligence
in not having warned the patient that having
sexual relations within six months of €Xpé-
sure to hepatitis B could expose her sexual
partner to the diseese.

This court extended the physician's duty to
encompass third parties whose health could
be threatened by contact with the disedsed
patient. L

N L

s L
Such precautions are taken not to protect
the health of the patient, whose well-being
has already been compromised, rather
such precautions are taken to safeguard
the health of others. Thus, the duty of 2
physician in such circumstances extends fo
these “within the foreseeable orbit 0{,.1.%1‘
of harm” (citadon omitted). o

DiMareo, 525 Pa. at 562, 583 A2d at 424.
This court went on to state: o
If a third person is in that class of persofis
whose health is likely to be threatened E{Y:
the patient, and if erroneous advice is gV,
en to that patient to the ultimate detriment,
of the third person, the third person has'2
cause of action against the physician, e
cause the physician should recognize that
the services rendered to the patient 31;3

i

- resolution of this matter. We merely notc ﬂ'l;i_‘.t".
Joseph was an involuntary outpatient. and. thers:
forc. the MHPA would be applicable, Appellast
may have the additional hurdle of the MHPAS
\mmunity provision which permits liability © Y
for wiliful misconduct or gross negligence. | =
P.S. 87114 Albrigit v. Abugron Memorial HO-"P‘_:
wal. 348 Pa. 268, 696 A.2d 1159 (1997).
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necessary for the protection of the third
person.

[d at 563, 583 A.2d at 424-95.

Thus, this court found that the non-patient
third party had stated a cause of action
against the patient's physician for the breach
of a duty owed w him. Accord. Trorel v
Al Dupont Institule, Ches-Penn Health
Services, Inc., 450 Pa.Super. 71, 675 A.2d 314
(1996), allocatur denied. 546 Pa. 6GS. £S5
A 2d 547 (1996).

Having found that a physidian owes a duty
to a non-patient third party, at least in the
context of a contagious diseace, we believe
that there is no reason why an analogous
duty to warn should not be recognized when
the disease of the patient is a mental illness
that may pose a potentally greater and more
immediate risk of severe harm or death to
others. See, Peck, 499 A 24 at 495.

The precise issue before us has been ad-
dressed by our lower courts on two previous
occasions. In Dunkle v. Food Service East.
Inc, 400 Pa.Super. 58, 582 A 2d 1342 (1990),
2 patient was diagnosed as having schizo-
phreniform disorder and was taking medi-
cation to treat the disorder. The patient’s
treating psychiatrist eventually discontinued
the medication and discharged the patient.
Several months later, the patient strangled
his live-in girlfriend to death. The Superior
Court was faced with the similar issue of
whether the doctors and hospital owed a duty
o the plaintiff's decedent The Superior
Court held, while acknowledging the validity
of a Tarasoff type duty, “that a psychologist
(or psychiatrist) owes no duty to warn or
otherwise protect a non-patient where the
Patient has not threatened to inflict harm on
a particular individual.” Dunkle. 400 Pa.Su-
per. at 68, 382 A 2d at 147. Thus, the court
declined to recognize a duty to protect a
“non-identifiable (in advance of her death)
and arguably non-foreseeable third party vic-
8m.” Dunkle, 400 Pa.Super. at 6+, 582 A2
at 1345.

Three years later in Leonard . Latrobe
Area Hospital 425 Pa.Super. 340, 625 A2d
1228 (1993), the Superior Court reaffirmed
s holding in Dunkle. and determined that
the specific identity of an intended \ictim

must be brought to a doctor's attention be-
fore a duty to warn arises. Thus, the lower
courts in this Commonwealth which have ad-
dressed this issue have at least implicidy
recognized, in some limited circumstances,
the validity of a duty to warn,

Finally, sound principies of public palicy
Support a duty to warn. It has been stated
by this court that “[ijn determining the exis-
tence of a duty of care, it must be remem-
bered that the concept of duty amounts to no
more than ‘the sum total of those consider-
ations of policy which led the law to say that
the particular plaintiff is entitled to protee-
ton’ from the harm suffered.” Mazzagaiti v
Everingham By Everingham, 512 Pa. 266.
278, 516 A2d 672, 678 (1986} quoting Sinn
Burd 436 Pa 146, 164, 404 A 24 672, 681
(1979)).  Thus, recognition of a duty is in
essence one of policy considerations,

[t is adomade that important policy con-
siderations exist regarding the public’s inter-
est in safety from immediate and serious, if
not deadly, harm Countervailing policies
regarding the treatment of mental health
patients, specifically recognition of the diff-
culty in predicting violent behavior, the im-
portance of confidentdal communications be- -
tween therapist and patient, and the policy
that patients be placed in the least restrictive
environment must be acknowledged. We be-
lieve, however, that the sodietal interests in
the protection of this Commonwealth's citi-
zens from harm mandates the finding of a
duty to warn. Simply stated, it is reasonable
to impose a duty on a mental health profes-
sional to warn a third party of an immediate,
known and serious risk of potentially lethal
harm. This is especially so considering the
very circumscribed instances in which we
find such a duty to warn arises, which are
more fully discussed below.

Perhaps as best stated in Tarasoff:

Qur current crowded and computerized so-

ciety compels the interdependence of its

members. In this risk-infested society we
can hardly tolerate the further exposure to
danger that would result from a concealed
knowledge of the therapist that his patient
was lethal. If the exercise of reasonable
care w0 protect the threatened vieum re-
quires the therupist 10 warn the endan-

»H ¥
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gered party or those who can reasonably
be expected to notify him, we see no suffi-
cient societal interest that would protect

" and justify concealment. The containment
of such a risk lies in the public interest.

Tarasoff; 17 Cal.3d at 442, 131 Cal.Rptr. at
27-28, 551 P.2d at 3478,

After consideration of the above, we find
that the special relationship between a men-
tal health professional and his patient may, in
certain circumstances, give rise to an affir-
mative duty to warn for the benefit of an
intended vietim. We find, in accord with
Tarasoff, that a mental health proiessional
who determines, or under the standards of
the mental health profession, should have
determined, that his patient presents a serij-
ous danger of violence to another, bears a
duty to exercise reasonable care to protect
by warning the intended victim against such
danger®

Mindful that the treatment of mental ill-
ness is not an exact science, we emphasize
that we hold a mental health professional
only to the standard of care of his profession,
which takes into account the uncertainty of
such treatment. Thus, we will not require a
mental health professional to be liable for a
patient’s violent behavior because he fails to
predict such behavior accurately.

\T!
0

(6] Moreover, recognizing the importance
of the therapist-patient relationship, the
warning to the intended victim should be the
least expansive based upon the circum-
stances.

As stated by the court in Tarascf,

We realize that the open and confidential

character of psychotherapeutic dialogue

encourages patients to express threats of
violence, few of which are ever exscuted.

Certainly a therapist should not be encour-

aged routinely to reveal such threats; such

disclosures couid seriously disrupt the pa-
tient's relationship with his therapist and
with the person threatened. To the con-
trary, the therapist's obligations to his pa-
8. Again, because of the facts before us, and in
. light of our limited grant, we are not required to
address the related issue of whether this duty 10

warn may be discharged by notifying relatives of
the victim, other individuals close to the victim,

NTIC REPORTER, 2d SERIES
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tient require that he not disciose a confi-
dence unless such disciosure is necessary
to avert danger to others, and even then
that he do so discreetly, and in a fashion
that would preserve the privacy of his
patient to the fullest extent compatible
with the prevention of the threatened dan.
ger. %

Tareseff; 17 Cal.3d at 441, 131 Cal.Rptr. at
27, 551 P.2d at 347. ’
Having determined that a mental health :
professional has & duty to protect by warning
a third party of potential harm, we must
further consider under what circumstances -
such a duty arises. We are extremely sensi-
tive to the conundrum a mental health care -
professional faces regarding the competing
concerns of productive therapy, confidentiali- -
ty and other aspects of the patient's  well
being, as well as an interest in public sifety. =
In light of these valid concerns and the'fact =
that the duty being recognized .is an excep- 28
ton to the general rule that there is no.duty
o warn those endangered by another, -we &
find that the circumstances in which a.duty =
towamathirdpmtyaﬁsesaree;h‘emdyﬁ

AT T R T

bk b e

AN

Fad

¥
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First, the predicate for a duty to warfi is 3
the existence of a specific and immediate =
threat of serious bodily injury that has béen =
communicated to the professional. We be-$
lieve that in light of the relationship between 3

Wifony

‘it

0

a mental health professional and patient,a
relztonship in which often vague and impr&:
cise threats are made by an agitated pétiegﬁ;;
as 2 routine part of the relationship, that £
only in those situations in which a specificy
and immediate threat is communicated cif
duty to warn be recognized. g

5
¥;

=
3

Moreover, the duty to warn will onl}'ﬁa‘ﬁlsg___
where the threat is made against a specific
ly identfied or readily idendfiable vieagl
Strong reasons support the def.ermingﬁl'qﬂi
that the duty to warn must have some limi
We are cognizant of the fact that the nature;
of therapy encourages patients to profess;
threats of violence, few of which are 3‘5'?‘?93-

-
or the police. Also, we do not address the S
lar issue of whether 2 broader duty to IZH"?“\.,.':.t

cuists, other than in the context of a duty 19

N

warn, and what aciions would discharge 33
i e

such duty of it did exist. a+s
=

=

2

. 3 9




EMERICH v. PHILA. CENTER FOR HUMAN DEYV. Pa. 1041
Clte as 720 A2d 1032 (Pa. 1998)

upon. Public disclosure of every generalized
threat would vitiate the therapist's efforts to
build a trusting relationship necessary for
progress. Tarasoffi Thompson v. County of
Alameda, 27 Cal3d 741, 167 CalRptr. 70.
514 P.2d 728 (1980)(limiting Tarasoff to spe-
cifically foreseeable and identifiable victims).
Moreover, as a practical matter, a mental
health care professional would have great
difficulty in warning the public at large of 2
threat against an unidentified person. Even
if possible, warnings to the general public
would “produce a cacophony of warnings that
by reason of their sheer volume would add
little to the effective protection of the public.”
Thompsen. 27 Cal3d at 75455, 167 Cal.
Rptr. at 81, 614 P.2d at 733. ’

This limitation, in the mental health arena.
is consistent with treatment of this consider-
ation by the Pennsylvania decisions in Dun-
kle and Leonard and a number of other
courts. See eg, Brudy . u Hopper, 570
F.Supp. 1333 (D.Colo.1983); affd 751 Fad
329 (10th Cir.1984); Fraser v. United States,
236 Conn. 625, 674 A2d 811 (1996); Davis v
Yong-Oh Lhim, 124 MichApp. 291, 335
N.W2d 481 (1983); Cairl v Minnesota, 323
N.W.2d 20 (Minn1982); Leedy v. Harinetd
510 F Supp. 1125 (M.DPa.1981). However. 3
few courts have held the duty is owed to all
foreseeable victims. Hamman v County of
Maricopa, 161 Ariz. 58, 775 P2d 1122 (1989);
Lipari v. Sears, Roebuck & Ca., 497 F.Supp.
185 (D.Neb.1980); Mclntosh v. Milano, 168
N.J.Super. 466, 403 A2d 300 (1979); Peter-
sen v. Washington, 100 Wash2d 421, 671
Pod 230 (1983); Schuster v. Altenberg, 14
Wis.2d 223, 424 N.W.2d 159 (1988).

Thus, drawing on the wisdom of prior anal-
ysis, and common sense, we believe that a
duty to warn arises only where a specific and
immediate threat of serious bodily injury has
been conveyed by the patient to the profes-
sional regarding a specifically identified or

readily identifiable victim.

[7] Appellees offer two primary argu-
ments as to why this court should not recog-
nize any duty to warn a third party of a
patient's threats of harm. First. Appellees
argue that a duty to warn should not be
imposed on a mental health professional De-
cause such a professional is no better able

34

than anyone else to predict violent behavior.
Appellees offer various studies in support of
its argument that purport to prove that dan-
gerousness cannat be predicted.

While this court is cognizant of the difficul-
ties predicting whether a patient may truly
pose a danger to others, this argument rings
hollow for a number of reasons. First, as
noted above, the legislature has determined.
and this court has already found, that liabili-
ty may attach for negligently discharging a
dangerous patient. GCoryeb. Subsumed in
finding such Liability is a failure to recognize
that the patient was dangerous.

Related thereto, determinations of “dan-
gerousress” consistent with the MHPA must
be undertaken by mental health professionals
every day to involuntarily commit a patient.
Specifically, the MHPA in its procedures for
involuntary mental health treatment man-
dates a determination of whether an individu-
al poses z clear and present danger of harm
to others or to himself. 50 P.S. §7301. Obwi-
ously, some understanding and prediction of
dangerousness is required in making this
determination. To find that a determination
o(da.ngerwsnessiss-ouncﬂ‘tainwbeno
better than a coin toss, and thus, preclude
liability, would raise “serious questions ...
as to the entire present basis for commit-
ment procedures.” Mclntosh, 168 NJ.Su-
per. at 493, 403 A2d at 514.

Moreover, we are unpersuaded that diffi-
culty in predicting violent conduct alone
should justify barring recovery in all situa-
tions. The standard of care for mental
health professionals adequately takes into ac-
count the difficuit nature of the problem
facing them. Tarssoff, 17 Cal.3d at 436-37.
351 P2d at 3+4~45, 131 Cal.Rpr. at 24-25:
Lipari, 497 F.Supp. 185, 192 (D.Neb.1980):
Melntosh, 168 N.J Super. at 481-82, 403 A2d
at 507-08; Peck. 146 Vi 6L, 499 A2d {422
425 (Vi.1983).

Finally, while there may not be one hun-
dred percent accuracy in predictions of dan-
gerousness, a therapist “does have a hasis for
giving an opinion and a prognosis based on
the historv of the patient and the course of
treatment.” Mcintosh. 168 N.J.Super. at
482, 403 A2d at 308, We take note that

-y IO
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mental heaith professionals are trained to tions, promulgated under the code of ethics,
detect, identify, evaluate and deal with are entirely consistent with our opinion to-
threats and violent behavior, thus, setting day. Set forth in toto:

themselves apart from others who are faced
with the knowledge of threats of violence
against a third party.

Thus, we reject Appellees’ argument that a
duty to warn should not be recognized be-
cause of some difficulty in determining vio-
lent behavior,

* Appellees also argue that the strong poli-
cies underlying the protection of the thera-
pist-patient privilege prohibit disclosure of
confidential information, and. thus, preclude
the finding of a duty to warn. This court is
aware of the critical role that confidentiality
plays in the relationship between therapist
and padent, constituting, as one author has
described, the “sine qua non of successful
psychiatric treatment” Commonwealth ez
rel Platt v. Platt, 266 Pa Super. 276, 304, 404
A2d 410, 425 (1979)(concurring and dissent-
ing opinion by Judge Spaeth). Nevertheless,
we believe that the protection against disclo-
sure of confidential information gained in the
therapist-patient relationship does not bar
the finding of a duty to warn.

[8] This Commonwealth'’s statute regard-
ing the psychiatrist or psychologist-patient
privilege does not explicitly recognize an ex-
ception where immediate harm to a member
of the public is involved.?

However, and simply stated, regulations
promulgated by the State Board of Psycholo-
gy. which include, inter alia, 2 majority of
members with license to practice psychology,
recognize an exception in the case of a seri-
ous threat of harm to an identified or readiiy
identifiable person. The relevant regula-

9. No psychiatrist or person who has been li-
censed under the Act of March 23, 1972 (P.L.
136, No.52), to practicc psychology shall be.
without the written consent of his client, exam-
ined in any civil or c¢riminal matter as w0 any
information acquired in the course of his profes-
sional services in behalf of such client. The
confidential relations and communications be-
tween a psychelogist or psychiatrist and his
client shall be on the same basis as those provid-
ed or prescribed by law between an auorncy and
client.

42 Pa.C.S.A. §5944,

35

A psychologist may reveal the following
information about a client:

(1) Information received in confidence is
revealed only after most careful delibera-
tion and when there is a clear and immi-
nent danger to an individual or to society,
and then only to appropriate professional
warkers or public authorities. This Code
of Ethics does not prohibit a psychologist
from taking reasonable measures to pre-
vent harm when a client has expressed a
serious threat or intent to kill or serjously
injure an identified or readily identifiable
person or group of people and when the
psychologist determines that the client is
likely to carry out the threat or intent
Reasonable measures may include directly
advising the potential victim of the threat
or intent of the client Because these mea-
sures should not be taken without careful
consideration of clients and their szmauoﬁ,
consultation with other mental health pro-
fessionals should be sought v.-he.uever
there is time to do so to validate Lhe
clinical impression that the threat or intent
of harm is likely to be carried out. '7";!

49 Pa.Code §41.61.10 ¥ |

R

Thus, 2 duty to warn would not require’a;
mental health professional to violate thera}
pist-patient confidentality.  Rather, ~thé;
therapist-patient privilege, as interpreted hf‘
the State Board of Psychology, embraces t.he:
concept. Therefore, the privilege: deﬂﬂ 2K
does not prohibit a duty to warn. ;

[9] Likewise, while under the MHPA I.:lé

&\L’;ﬁ‘:@

ited exceptions exist regarding the disclosure

10. S:mllaﬂy the law regarding the Coﬂfidﬂuab‘,:l
tv of information between an attorney 2nd. _j
client. referred to in the statute, permits”
disclosurc of confidential information Wﬂ-h‘“ﬁ"
consent in the situation of a likeiihood of dﬂ-%
or substantial bodily harm. A lawyer may 5%
vea! such information to the extent that the li".’g

yer 'cucnablv believes nucessary ... o P”""ﬂ

the client from committing 2 criminal act B35

the lawver believes is likely to result in de.atf{t
substantial bodily harm or substantial inj

the financial interests or property of ano

Pennsvivania  Rule ol Professional COﬂd"‘

I.6lc)i).

T
e
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of privileged communications, none addresses
a threat of serious harm to a third party."

Again however, the MHPA's implementing
regulations provide for nonconsensual release
of confidential records “{iln response to an
emergency medical situation when release of
information is necessary to prevent serious
risk of bodily injury or death.” 55 Pa.Code
§5100.32(aX9). While somewhat vague, these
regulations have been interpreted to apply to
threats of bodily injury or death to a third
© party. Ms B. v. Montgomery County Emer-
gency Service, Inc., 799 F.Supp. 534 (E.D.Pa
1992), aff'd 989 F .24 488 (3d Cir.1993).

Indeed. the existence of a duty to warm is
in accord with the limits on patient-therapist
confidentality recognized by the American
Psychiatric Association and the American
Medical Association. “When in the clinical
judgment of the treating psychiatrist the risk
of danger is deemed to be significant,the
psychiatrist may reveal confidential informa-
tion disclosed by the patient” American
Psychiatric Association. The Principles of
Medical Ethics With Annotations Especially
Applicable to Psychiatry, (1995 ed.). “The
obligation to safeguard patient confidences is
subject to certain exceptions which are ethi-
cally and legally justified because of over-
riding social considerations. Where a patient
threatens to inflict serious bodily harm to
another person or to himself or herself and
there is a reasonable probability that the
patient may carry out the threat, the physi-
dian should take reasonable precautions for
the protectdon of the intended vicdm, includ-
ing notification of law enforcement authori-
ties.” American Medical Association Prin-
tiples of Medical Ethics P 5.05, reprinted in
Council on Ethical and Judicial Affairs of the
American Medical Association, Code of Medi-
cal Ethies, Current Opinions with Annota-
tons, at p. 72 (1994).

1. Scction 111 of the MHPA provides in relevant
paru
All documents concerning persons in lreat
ment shail be kept confidential and. withoul
the person’s written comseni. may not be re-
leased or their contents disclosed to anyonc
except:
(1) those cngaged in providing treatment for
the person:

(2) the county administrator. pursuant 1o sec-
tion 110:

Based upon the above, it is clear that the
law regarding privileged communications be-
tween patient and mental health care profes-
sional is not violated by, and does not prohib-
it, a finding of a duty on the part of a mental
health professional to warn an intended vie-
tim of a patient’s threats of serious bedily
harm. As succinetly stated by the court in
Tarasof, “The protective privilege ends
where the public peril begins.” Tarasoff, 17
Cal.3d at 441, 131 Cal.Rptr. at 27, 551 P.2d at
HI

In summary, we find that in Pennsylvania.
based upon the special relationship between
2 mental health professional and his patient.-
when the patient has communicated to the
professional a specific and immediate threat
of serious bodily injury against a specifically
identified or readily identifiable third party
and when the professional, determines, or
should determine under the standards of the
mental health profession, that his patient
presents a serious danger of violence to the
third party, then the professional bears a
duty to exercise reasonable care to protect
by warning the third party against such dan-
ger.

(10] Finally we must decide whether
judgment on the pleadings was proper in this
case. Viewing the facts as averred in the
complaint, with all- reasonable inferences
therefrom, it is clear that Joseph was 2 pa-
tent of Appellees and was being treated by
Appellees for mental ilness. Further, Jo-
seph had a definite, established, long term
and ongoing relationship with the Center.
and with Mr. Scuderi in particular. Thus.
sufficient facts were pled to support the exis-
tence of a special relationship between Ap-
pellees and Joseph, while Joseph was being
treated as an outpatient, which is necessary

{3) a court in the course of legal proceedings
authorized by this acty and .
(+) pursuant to Federal rules, siatuies and reg-
uiations governing disclosure of patient infor-
mation where treatment is undertaken in 2
Federal agency.

Ia no event. however, shall privileged commu-
nications. whether written of oral. be disclosed
to anvone wilhoul SUCh wrnllen consent

s 13
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for the finding of a duty to warn.'? Accord,
Tarasoffi Mcintash: Peck Restatement
(Second) of Torts §§ 315, 319.1

(11] Moreover, the complaint alleges that
in the course of his treatment, Joseph stated
to Mr. Scuderi that if Ms. Hausler came to
his apartment that day, he was going to Kll
her. Thus, Joseph communicated a specific
and immediate threat of serious bodily harm
against a specifically identified vieim." The
complaint alleges that Mr. Scuderi kmew or
should have known that Joseph was a clear
and present danger of harm to Ms. Hausler.
Consistent with the decision rendered by the
court today, and specifically, consistent with
the limitations regarding when a duty to
warn arises, the facts as stated in the com-
plaint are sufficient to support a finding of
the existence of a duty to warn.

Having determined that the {acts set forth
in the complaint are suffident to support a
finding of the existence of a duty to warm, we
turn to consider whether the instructions
given by Mr. Scuderi to Ms. Hausler dis-
charged any such duty. Both lower courts in
this matter found, and Appellees argue, that
Mr. Scuderi discharged any duty to warn as
a matter of law.

[12,13] While the exstence of a duty is a
question of law, whether there has been a

12.  Appellant offers that Appeilees provided care
to Ms. Hausler as well as Joseph; however, he
fails to explain the significance of his assertion.
Because the facts as to Ms. Hausler's treatment
by Appellees are not clearly set forth by Appel-
lant and because we find that a2 special refadon-
ship existed between Appellecs and Joseph which
gave rise to a duty to wam. we do not address
the issue of whether there existed a special rela-
tionship betwecen Appeilees and Ms. Hausler
which would also serve as the foundation for a
durty to warm.

13. We arc cognizant that some courts have found
that mental health professionals lack sufficient
control over outpatients to give risc to this spe-
cial relationship. See e.g.. Nasser v. Parker. 249
Va. 172, 455 S.E.2d 502 (1995); Bovnion w.
Burglass, 590 So.2d 446 (Fla.App.1991); Haserne:
v. United States. 541 F.Supp. 999 (D.Md.1982).
While a mental health professional may have less
of an ability to “take charge” of a patient in an
outpatient setting, this lesser degree of supervi-
sion does not justify a wholesale rejection cf a
duty to warn. The facts as pieaded in this casc
support the finding of a special relauonship
which serves as a foundation for the existence of

720 ATLANTIC REPORTER, 2d SERIES

neglect of such duty is generally for the jury.
However, the issue of whether an act or
failure to act constitutes negligence may be
removed from consideration by a jury ang
decided as a matter of law when the cuse ig
free from doubt and there is no Possibility
that a reasonable jury could find negligence,
Sec Beck v. Stanley Co. of America, 355 Py°
608, 50 A2d 306 (1947); Bloom v. DuBoig
Regional Medical Center, 409 Pa.Super, 83,
597 A.2d 671 (1991); Johuson by Johnson y :
Walker, 376 PaSuper. 302, 345 A2 9.47
(1988).

[14] Our determination as to whethor A_p—.
pellees breached any duty as a matter of law
is really an inquiry as to whether the i msu-uc-
ton given by Mr. Scuderi was adequate, | to
discharge a duty to warn. A mental health;
care professional’'s warning must be reason:;
able under the particular circumstances, Seg
Tarasoff;, 17 Cal.3d at 439, 131 Cal.Rptr; aq
25, 551 P2d at 345. This consideration Qf
the reasonableness of the warning under the.
dreumstances is eminently sound as dlﬂ'u-gug )
warnings, depending upon the attendunt CII'{‘-
cumstances in each case, may be given to'
maintain patient confidentiality, and, at iy
same time, to prevent serious bodily h’m!z

(15] Here, the facts as alleged in the
complaint disclose that Joseph had phynicalljt’
and verbally abused Ms. Hausler in the past].

. aus”
a duty to warn. Restatement (Second) of To;-},uf
§ 315, 319. Again, as we only address a dury
warn, we do not address the issue of whether ﬂu'[
mental health professional/cutpatient rr[auon‘-'!
ship would translate into a relationship wh;ch
would support a broader duty to protect ur “‘“’u
mit to inpatient reatment. 'jdi

14. Even though Appellant has pled in hig .;onr'ﬂ
piaint that Joseph was permitted 10 leuve .-_ha
Center based solely upon his assurances rthat
would not harm Ms. Hausler, we do not b-h:v: El
that this fact would defeat his assertion «of 4 du'ﬂ;.
to warn as a matter of law. The recantanan of £4
threat would certainly be relevant to the asye nr;
whether the mental health professional kpew grg
should have known, pursuant to the standurds o{'f
his profession, that the patient presented 4 .cn-
ous danger of violence to a third party. Hurxn‘-ﬁ
er. we cannot say, in light of the standurd for'
judgment on the pleadings. that an ..l..-u:ancc
that the patient would not harm a third jarty, %
2 matter of law, precludes the finding «f 4 dlﬁ‘]
to waen. "
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and had often threatened to murder her.
Thus, Ms. Hausler knew of Joseph's history
of violent propensities. It was Ms. Hausler
who telephoned Mr. Scuderi on the date in
question. She informed Mr. Scuderi that she
was en route to pick up her clothing at their
apartment and inquired as to the where-
abouts of Joseph. A reasonable inference
from her telephone call and inquiry as to the
whereabouts of Joseph is that Ms. Hausler
was concerned for her safety. Mr. Scuderi
informed Ms. Hausler not to-go to Joseph's
residence and instructed her to return to her
lodgment in Reading.

After consideration of the facts as pled
regarding the dreumstances surrounding the
events of June 27, 1991, and after consider-
ation of Mr. Scuderi’s spedfic instructions
designed to prevent the threatened harm.
including the reasonable inferences that Ms.
Hausler knew of Joseph's violent propensi-
ties and that she telephoned Mr. Scuderi in
concern for her safety, we find that Mr.
Scuderi's warning was reasonable as a mat-
ter of law. The warning was discreet and in
accord with preserving the privacy of his
patient to the maximum extent possible con-
sistent with preventing the threatened harm
to Ms. Hausler. Thus, Mr. Scuderi dis-
charged any duty to warn.”

While this matter evokes great sympathy,
we agree with the lower courts that after
examining the complaint in this case. it is
clear that on the facts averred, as a matter of
law, recovery by Appellant is not possible.
Thus, judgment on the pleadings was proper.

For the foregoing reasons, we affirm the
judgment of the Superior Court.

Chief Jusdce FLAHERTY files a
concwrring opinion.

Justice ZAPPALA files a concurring
opinion in which Justice CASTILLE joins.

Justices NIGRO and NEWMAN file
toncurring and dissenting opinions.

15. In his bricf, Appellant makes the vague asscr-
tion that because of Ms. Hausler's mental illness
she was somchow limited in her ability 10 com-
prehend Mr. Scuderi's instructions. However,
Appeilant fails to set forth in his complaint the
fequired material [acts regarding the nature or

Textent of Ms. Hausler's alleged illness or any

FLAHERTY. Chief Justice, concurring.

Mr. Justice Cappy, on behalf of the court,
has authored an excellent opinion, and 1 join
it. [ write to express my concern that this is
yet another extension of liability in an al-
ready too litigious society. Here, in my view,
the extension is justified by the circum-
stances presented, but I would go no further.
Yes, one can reason in so many instances
that an extension of liability is merely a small
step flowing naturally and logically from the
existing case law. Yet each seemingly small
step, over time, leads to an ever proliferating
number of small steps that add up to huge
leaps in terms of extensions of lability. At
some point it must stop and I would draw the
line in this area of the law with what is
expressed by the court in this case—no fur-
ther.

ZAPPALA, Justice, concurring.

I agree that judgment on the pleadings in
favor of these defendants was appropriate,
and thus I concur in the result. However, I
do not agree that we should impose a legal
duty on mental health care professionals to
warn 2 third party of a patent’s threat of
harm.

At the outset, | would suggest that the
Opinion of the Court, notwithstanding its
scholarly survey of cases from our own
courts and other jurisdictions, might well be
viewed as an extensive exercvise in obiter
dictum.  Contrary to the assertion that “we
must determine” this issue. Slip Opinion at 6,
the uldmate resolution indicates that we need
not decide the issue at all in order to resolve
this case. The result is the same whether we
recognize a duty or not; thus this case is
simply a vehicle for expounding on what the
law should be without necessity of referring
to the facts at hand.

Even if it were necessary to decide the
issue of a mental health professional’s duty to

facts which support the belief that Ms. Hausler
lacked the capacity o appreciate the waming
given by Mr. Scuden. Pa.R.C.P. 1019(a). Thus,
it is only appropriate for this court 1o determine
the propricty of judgment on the pleadings on
the basis of the facts actually pieaded in Appel-

lant's complaint.
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warn a third party of threats by a patient in
order to resolve this case, I would not join in
recognizing such a duty. [ disagree with the
assertion that doing so is analogous to or
consistent with cases such as DiMarco 1w
Lynch Homes—Chester County, Inc, 525 Pa.
558, 583 A2d 422 (Pa.1990). There, physi-
cians advised a patient who had been ex-
posed to hepatitis that if she had shown no
symptoms within six weeks, she had not con-
tracted the disease. The patient refrained
from sexual relations for eight weeks. Ap-
proximately one month later, she was diag-
nosed with hepatitis B and a few months
later her sexual partner was similarly diag-
nosed. The partner sued the physicians, al-
leging that they were negligent in not advis-
ing the patient to refrain from having sexual
relations for six months. Although our
Court held that the physidans in that case
could be subject to lability to persons other
than their patient, the duty, properly speak-
ing, remained a duty regarding their treat-
ment of the patient, ie., to exercise reason-
able care in the giving of medical advice to
the patient. Harm to the third party was
determined to be *“within the foreseeable or-
bit of risk” of giving the patient erroneous

advice, and thus the physicians were subject.

to liability for that harm. We did not held
that the physicians had a duty directly to the
third party, which would be the more precise
analogy to the holding here.

Likewise, I do not agree that finding a
duty to protect by warning is consistent with
cases such as Goryeb v. Commonuwedlth, De-
partment of Public Welfare, 525 Pa. G, 575
A2d 545 (Pa.1990). In that case, a person
who had been subjected to involuntary com-
mitment at a state hospital was discharged
within 120 hours, as reguired by the Mental
Health Procedures Act where no certfication
for extended involuntary emergency reat-
ment has been filed with the common pleas
court. See 50 P.S. §§ 7302 and T303. A
week after his release, he shot his former
girifriend, her boyfriend, and another mar,
seriously wounding the first two and killing
the last. He then shot and killed himself

1. I would also note that both the dury and the
willful misconduct or gross negligence standard
involved in Gorveb, represented a legislative
judgment made law as part of the Mental Health

In an action against the hospital and one of
the doctors brought by or on behalf of the
victims, we held that those involved in the
decision could be liable for harm to a third
party resulting from a decision to dischurge a
mental patient which was made through will-:
ful misconduct or gross negligence. Again,
the duty involved a treatment decision with
respect to the patient and the foreseeable
consequences if that decision were made with-
less than due care.! It did not involve a.
direct duty to act with respect to third par-;
ties, only a duty to treat the patient in such a.
way as nat to subject third parties to harm.;

Finally, [ fail to see the logical connection
between the “speciai reladonship” the mental.
health professional has with the patient and,
the duty to warn. Although such a relation-
ship might make it more likely that a mental,
health professional would become aware .ofi
threats of harm than would other citizens)
mere knowledge of the threats does not seemit
to be the basis for the impesition of the duty..
What of other “special relationships” within’
which a person might feel free enough tos.
reveal an intenton to do harm? And hows’
can the duty be limited to mental healthy
patients and mental health professionals? :If:
threats are specific and immediate and the:
person to whom the threats are revealed)
knows or reasonabiy should know that there
is a serious risk of harm, why would not the,
duty extend to them as well? To be surg,y
what would be considered reasonable for 3,
mental health professional to know might|
differ from what would be considered reasony
able for someone without specialized training
o know. but a difference in what is reason-,
able for particular parties does not impact 0f;
the question of whether a duty should ‘be:

recognized in the first instance. 53
The majority, in essence, imposes 2 legaiE
duty on mental health professionals to Us&;
their specialized training to intercede for the;
benefit of third parties and subjects them {0,
liability for failing to do so. This represents’
a greal leap from our common law u-aditchgl
that legal liability does not attach for 2 fail:
41

Procedures Aci. 30 P.S. § 7101 et seq. ral.hf;:
4

than an extension of the comman law of neg
gence. ]

.—'-:fl:.'.i.
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ure to render aid. I regret that the majority
has seemingly overlooked the possible conse-
quences before making that leap.

Justice CASTILLE joins this Concurring
Opinion.

NIGRO, Justice. concurring and
dissenting.

I join the majority’s decision that a mental
health care professional owes a duty to warn
a third party of a patient's threat of harm
based upon the professional's special rela-
tionship with his patient. I further join the
scope of the duty to warn as set forth by the
majority to the extent the duty arises when a
patient communicates a specific and immedi-
ate threat of serious bodily injury against a
specifically identified or readily identifiable
third party or third parties, and the profes-
sional determines or should determine that
the patient presents a serious danger of
harm.

| dissent, however, from the majority’s
conclusion that judgment on the pleadings is
proper in this case. In Bensalem Township
School Dist. v. Commomcealth, 518 Pa. 381
586-87, 544 A2d 1318, 1321 (1988), the Court
discussed the use of a motion for judgment
on the pleadings under Peansylvania Rule of
Civil Procedure 103+: .
A rule 1034 motion for judgment on the
pleadings can be used as a motion o test
whether such a cause of action as pleaded
exists at law, and in that way ‘is in the
nature of a demurrer. Bala w Cenlral
Pennsylvania [Central-Penn] National
Bank of Philudelphia, 423 Pa. 373, 338,
294 A 24 174, 178 (1966). 'It [the motion]
is limited to the pleadings themselves and
no factual material outside the pleadings
may be considered. Goodrich Amran
[sic], 2d ? 1035:1, p. 423(sic}. The issue in
such a case is not whether the facts sup-
port, the action, but whether there is such
an action under the law.

Appeliant's complaint states a cause of ac-
Hon for negligence. As the majority recog-
hizes, the complaint alleges facts establishing
a special relationship between Appellees and
their patient. Gad Joseph. Appeilant further
allEges that Josepn communicated to his

40

therapist, Anthony Scuderd, a threat of seri-
ous bodily harm to Teresa Hausler. Appel-
lant avers that Appellees were negligent in
failing to properly explain to Hausler that
Joseph presented a clear and present danger
of harm to her. Appellant further avers that
this omission was a proximate cause of Haus-
ler's injuries. Since Appellant has pled a
cause of action that exsts at law, under
Bensalem Township. judgment on the plead-
ings is improper.

The majority acknowledges that the com-
plaint states a cause of action for negligence
but concludes.that Scuderi was not negligent
as a matter of law. In deciding that Scuderi
gave Hausler an adequate-warning, the ma-
jority draws inferences from the complaint
and improperly views them in a light unfa-
vorable to Appellant. Under the correct
standard, the pleadings and the inferences
therefrom are viewed in the light most favor-
able ta the party opposing -the motion for
judgment on the pleadings. - Karus v Tony
Vitale Firciorks Corp., 436 Pa. 181, 184, 259
A2d 687, 688 (1969). -All of the opposing
party’s well-pleaded ullegations are viewed as
true but only those facts specifically admitied
by him may be considered against him. [d:
Sejpal v. Corson. Mitchell, Tomhave &
McKindey, M.D.'s, 45 PaSuper. 427, 430,
663 A2d 1198, 1199 (1983).

Viewing the plesdings and reasonable in-
ferences therefrom ‘in the light mest favor-
able to Appellant, Appellant alleges no facts
from which the Court can find that Hausler
was warned of Joseph's immediate and spe-
dfic threat of serious bedily harm. Appel-
lant alleges only that Scuderi told Hausler
not to go to the residence. Appellant does
not allege that Scuderi explained why she
should not go there or that Hausler under-
stood that there was a risk of harm if she
went.

The majority views Hausler’s call to Scu-
deri in a light adverse to Appellant and infers
that she called in concern for her safety. In
fact. we have no idea why Hausler called
Scuderi. If we view Hausler's call in a light
favorable to Appellant as the law requires,
we may infer that she simply preferred to
pick up her belongings when Joseph was not
home to avoid a confrontation. The mujority

4% |6
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further views Joseph's prior abuse of Haus-
ler in a light adverse to Appellant and based
upon an inference that Hausler was aware of
Joseph's violent tendencies, seems to con-
clude that Hausler understood that going to
the residence presented a risk of serious
harm. Again, based upon the pleadings, we
do not know whether Hausler perceived such
a risk. If we view the complaint in a light
favorable to Appellant as the law requires,
we may infer from the allegation that Haus-
ler is a mentally ill patient that she did not
comprehend a risk of harm.

While these inferences may.be proven or
disproven as the case proceeds, having only
the pleadings before us, the Court is unable
to conclude that Scuderi’s warning was ade-
quate. Judgment on the pleadings-is thus
improper. See Pilotti v. Mobil OU Corp., 388
Pa.Super. 514, 565 A2d 1227 (1989)(judg-
ment on the pleadings is warranted only in
cases where the moving party’s right to relief
is certain). Since Appellant’s complaint
states a claim for negligence and Appellees’
right to relief is uncertain, the Court should
remand this case to the trial court for further
proceedings. I

NEWMAN, Justice, concurring and
dissenting. :

I join in the majority’s dedsion recognizing
a duty mandatory for mental health care
professionals to warn a third party of a pa-
tient's spedfic threat of immediate and seri-
ous bodily harm to that person. Additional-
ly, I agree with the majority’s determination
that such a duty arises when a patient com-
municates a serious, specific and immediate
threat of bodily harm against an identified or
identifiable third party.

- I dissent, however, because ] believe that
the majority has incorrectly determined that,
as a matter of law, the therapist, Anthony
Scuderd, discharged his duty to warn Teresa
Hausler of the danger posed to her by his
patient with the vague admonition not to visit
the apartment. Furthermore, I take excep-
tion to the qualification the majority places
on the term “reasonable under the circum-
stances” when the majority states that the
warning “should be the least expansive based
upon the circumstances.” In my view, the

720 ATLANTIC REPORTER, 2d SERIES

majority defers too greatly to the mental
health care professional's interest in main-
taining patient-psychotherapist confidentiali-
ty and, in this case, suggests too lenient a
standard for .discharging the duty to warm.

Having taken the step of establishing an
affirmative duty on mental heaith care pro-
fessionals to warn a third party of a specific
threat by a patient of serious and immediate
harm to that person, the majority stumbles
by allowing that duty to be discharged, as &’
matter of law, by the very unspecific, impre-
cise statement of the therapist alleged heré!
“Reasonable under the circumstances” as the
standard for discharge of the duty to wam
must, of necessity, take into consideradon
the circumstances that give rise to the duty:
the communication by the patient to the ther-
apist of a specific and immediate threat of
bodily harm to an identified or identifiable
third person. To-qualify this standard,-:%‘
the majority ‘does here, by sanctioning as’
“reasonable under the circumstances” 'd
warning that is the “least expansive under
the circumstances” fails to serve the purpase.
for creation -of the duty in the first places
adequate notice to the person threatened’

We need not defer, as the majority does, 3
the professional’s ‘concern for his patient’s
privacy in determining whether a warning is’
sufficient as a matter of law to discharge the
duty to warn. We have already found that
the public concern for notice of dangerous
behavior to the person imperiled outweighs
the patient’s privacy concerns when the ther-
apist, in his considered judgment based ‘6o
the standards of the mental health care pro-
fession, concludes that the patient has com”
municated a specific and immediate threat t0
do serious bodily harm to an identified oF
identifiable individual, thus triggering his
duty to warn that individual. Why, then, do
we return to discounted privacy concerns
when we permit a mental health care profes:
sional to discharge his duty to warn with:3
“warning” that does not describe the threat
involved? The duty to warn established, :d;g.
paramount concern no longer is the protess
tion of the patient’s privacy but the urge‘!.ff
need to provide the person threatened WiLX
the information necessary to take approptis
ate action. See Tarusof, 17 Caldd at é%
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5561 P2d at 347, 131 Cal.Rptr. at 27 (public
policy favoring protection of the confidential
character of patient-psychotherapist commu-
nications must yield to the extent to which
disclosure is essential to avert danger to
others).

[ cannot agree with the majority’'s determi-
nation that the “warning” alleged adequately
discharged, as a matter of law, Mr. Scuderi’s
duty to warn Ms. Hausler of the serious
danger posed by his patient. Accordingly, I
would reverse the trial court's entry of judg-
ment on the pleadings and remand fer fur-
ther proceedings.

Carole A. FRIENDY, Petitioner,
7

MACK TRUCKS, INC, CNA Insurance
Company, Respandg{tt.s.

Supreme Court of Pennsylvania.

Nov. 30, 1988.

Petition No. 201 M.D. Allocatur Docket
1998, for Allowance of Appeal from the Order
of the Superior Court.

Prior report: PaSuper., 714 A2d 1091.

ORDER
PER CURIAM:

AND NOW, this 30th day of November.
1998, the Petiticn for Allowance of Appeal is

! GRANTED. The order of the Superior
Court is hereby REVERSED. The case is

"®manded to the Court of Common Pleas of

-Lehigh County for further consideration in

light of Shick v. Shirey, 552 Pa. 380, 716 A2d
1231 (1998).

Jurisdietion relinquished.

2

Paul E. SHEARER and Jeanne Shearer,
his wife, Respondents,
V.
Charles W. NAFTZINGER and Elizabeth
Naflzinger, his wife, Petitioners.

Supreme Court of Pennsyivania

Dec. 14, 1988

Pettion No. 535 M.D. Allocatur Docket
19398, for Allowance of Appeal from the Supe-
ror Court

Richard W. Stewart, Lemoyne. for pedt-
toner.

Prior report: PaSuper.. 714 A2d 421.

ORDER
PER CURLAM:

AND NOW, this 14th day of December.
1998, the Petition for Allowance of Appeal is
hereby GRANTED, limited to the following
Issue:

Whether the statute of limitations set forth

at 42 Pa.C.S. § 5529 constitutes a defense

in a proceeding to revive and continue the
lien of a judgment?

It is further ordered that the appeal will
be considered on the briefs.

o E gy mumate STSTIN

w5y 13
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[J-88-2019]
IN THE SUPREME COURT OF PENNSYLVANIA
WESTERN DISTRICT

SAYLOR, C.J., BAER, TODD, DONOHUE, DOUGHERTY, WECHT, MUNDY, JJ.

LAURA L. MAAS, ADMINISTRATRIX OF . No.7 WAP 2018
THE ESTATE OF LISA CHRISTINE MAAS,
DECEASED, : Appeal from the Order of the
: Superior Court entered June 29,

Appellee . 2018 at No. 185 WDA 2017,
. affirming the Order of the Court of
Common Pleas of Allegheny County

V. entered November 9, 2016 at No.
1 GD-09-18900.
UPMC PRESBYTERIAN SHADYSIDE ARGUED: October 16, 2019

D/B/A WESTERN PSYCHIATRIC
INSTITUTE AND CLINIC; WESTERN
PSYCHIATRIC INSTITUTE & CLINIC;
MICHELLE BARWELL, M.D.; AND
WESTERN PSYCHIATRIC INSTITUTE &

CLINIC ADULT COMMUNITY TREATMENT
TEAM,

Appellants

OPINION

JUSTICE DOUGHERTY DECIDED: JULY 21, 2020

We consider the duty of mental health treatment providers to warn individuals who
may be the subject of their patient's threats. In the present appeal, the mental health
patient lived in a forty-unit apartment building and repeatedly told his doctors and
therapists he would kill an unnamed “neighber.” Tragically, he ultimately carried out his
threat, killing an individual who lived in his building, a few doors away from his own

apartment. In subsequent wrongful death litigation filed by the victim's mother, the
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- providers argued they had no duty to warn anyone about their patient’s threats because
he never expressly identified a specific victim. The trial court rejected this argument and
denied the providers’ motion for summary judgment, allowing the case to proceed to trial.

On appeal, the Superior Court agreed, and we now affirm.

|. Background

Prior to 2008, Terrance Andrews resided in a supported living facility under the
supervision of and while receiving ongoing mental health treatment from appellants
UPMC Presbyterian Shadyside d/b/a Western Psychiatric Institute and Clinic, Westem
Psychiatric Institute and Clinic ('WPIC"), the Western Psychiatric Institute and Clinic Adult
Community Treatment Team (“CTT"), and Michelle Barwell, M.D. In January 2008,
Andrews signed a one-year lease for an apartment on the fourth floor of Hampshire Hall
in Pittsburgh.! This move was facilitated by appellants WPIC and CTT, who paid rent on
Andrews's behalf out of his psychiatric disability benefits through a representative payee
service. Andrews did not function well in the independent environment. His treatment
notes indicate his living situation was a stressor, apparently due, in part, to his unpleasant
interactions with Hampshire Hall neighbors and/or their guests. See Maas V. UPMC

Presbyterian Shadyside, 192 A.3d 1139, 1142 (Pa. Super. 2018). Andrews repeatedly

1 Hampshire Hall consists of forty individual apartments and approximately eighty
residents in total. At all relevant times, approximately twenty persons including Andrews

resided on the fourth floor.
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complained to appellants about his housing circumstances and asked to be returmed to a
supported living environment with caregivers on-site 2

Specifically, for a period of five months after moving into Hampshire Hall, Andrews
frequently expressed to appellants suicidal and homicidal ideation, complaining about his
“neighbors” and others, including threats to kill a “neighbor” who had been knocking at
his door in the middle of the night. /d. He reportedly had several verbal run-ins with
various neighbors, one of which resulted in his next-door neighbor's boyfriend hitting him
with a baseball bat. On May 9, 2008, he again reported homicidal ideation against a
“neighbor” to staff at WPIC's Department of Emergency Care, and a plan to stab the
“neighbor” with scissors, but he was allowed to leave. Within 24 hours, Andrews returned
to the Department of Emergency Care and expressed homicidal ideation against an
unnamed “next-door” neighbor, and a brief voluntary hospitalization ensued. [d.
Following discharge, on May 15, 2008, he again described a plan “to kill the next-door
neighbor and everyone.” Id. Andrews did not identify any neighbor by name and
appellants took no measures to warn any residents of Hampshire Hall regarding these
threats.?

On May 25, 2008, Andrews again sought an in-patient admission at WPIC,

asserting he had not been taking his medication for three weeks, was hearing voices, and

2 On more than one occasion, in response to these requests, Andrews was told his return
to supported living would be arranged, but it was not.

3 Employees of both CTT and WPIC testified during discovery depositions that their
practice was to ask any patient expressing homicidal ideation whether the patient cm_ﬂd
identify their purported target by name, but that Andrews did not name any specific
person. See Deposition of William F. Brown, 1/30/15 at 71, 75; Deposition of Jonathan

Hamlin, 5/24/16 at 17-18.
A55-{e)
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was having suicidal and homicidal thoughts. A case manager at that facility dissuaded
him from seeking admission, and sent him home to his apartment with medication for
agitation and a promise to secure him placement in a personal care home within 36 hours.
Four days later, on May 29, 2008, Andrews murdered Lisa Maas, a nineteen-year-old
Pennsylvania Culinary Institute student, by stabbing her to death with scissors in her
apartment located five doors away from Andrews’s own apartment on the fourth floor of
Hampshire Hall. Andrews was arrested at the scene, telling officers, “Take me to jail. 1
did it[;]" and offered, “| told [a psychiatrist] to put me in Western Psych. | told them the
medication wasn't working. | told people | was going to kill someone.” Complaint,
8/23/12, at 12, §44-45; Police Report of Officer George Satler, 5/30/08 at 1. A jury
subsequently convicted Andrews of murder and the trial court sentenced him to life
imprisonment.
A.

Appellee Laura Mass, the victim’s mother and administratrix of her estate, filed a
wrongful death and survival action against appellants and others.* Among other things,
the complaint alleged: “At the time of his discharge from Mercy Behavioral on May 13,
2008, Mr. Andrews presented clear and present danger to all Hampshire Hall tenants;,
particularly those who resided on the same floor as Mr. Andrews.” Complaint, 3/4/11, at
6 f24. The complaint additionally alleged appellants were negligent in “failing to
recognize the likelihood that Mr. Andrews was a danger to people living in his apartment

complex, in particular, to those people living on his floor;" id. at 8 §31(j), and in failing to

4 Delta Management, the owner of Hampshire Hall, was dismissed on a demurrer, and
appellee discontinued her claims against Mercy Behavioral Health and Nadeem Ahmed,

M.D. - _%5:' % a aﬁ
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warn those residents. /d. at §31(l) (asserting negligence “in failing to warn . . . Hampshire
Hall tenants of the danger created by Mr. Andrews”).

Following discovery, appellants filed a motion for summary judgment on the basis
of Emerich v. Phila. Ctr. for Human Dev., Inc., 720 A.2d 1032 (Pa. 1998). Emerich stands
for the proposition that “under certain limited circumstances[]’ a mental health
professional “owes a duty to wam a third party of harm against that third party.” 720 A.2d
at 1036. The Emerich Court held “the circumstances in which a duty to wamn a third party
arises are extremely limited.” /d. at 1040. The patient must communicate a “specific and
immediate threat” against “a specifically identified or readily identifiable victim.” Id.
Appellants asserted, and the parties do not dispute, Andrews never specifically named
the decedent as the obiject of his homicidal ideation. Thus, appellants sought suramary
judgment because the allegedly amorphous, non-immediate threat against an
unidentifiable “neighbor” or “neighbors” did not create a duty to warn. The trial court
denied summary judgment, concluding there was “evidence in this case from which a jury
could reasonably conclude the tenants residing on Andrews'[s] floor in Hampshire Hall
were a readily identifiable group of people to whom [appellants] owed a duty to warn.”
Trial Court Op., 5/23/17 at 10-11. The trial court certified its order as involving a
'controlling question of law upon which there is a substantial difference of opinion pursuant
to 42 Pa.C.S. §702, and the Superior Court granted an interlocutory appeal.

B.

The Superior Court determined appellee’s complaint “made the requisite prima

facie showing of a duty under Emerich.” Maas, 192 A.3d at 1149. The panel recognized

Emerich involved a threat to a specifically identified individual, and acknowledged “Mr.

~%;—§-5=(-ﬁ 33
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Andrews expressly communicated threats to kill his ‘neighbor’ but did not identify, by
name or description, the specific neighbor.” /d. at 1148. Nevertheless, the panel
recognized Andrews “threatened to kill an unidentified individual who was a member of
an identifiable group of approximately twenty people.” [d. Thus, the Superior Court
framed the controlling question as whether appellants “had a duty to wam the potential
targets, i.e., the fourth floor tenants of Hampshire Hall who were Mr. Andrews's
neighbors.” /d.

Next, the panel noted Emerich relied on the seminal case of Tarasoff v. Regents
of Univ. of California, 551 P.2d 334 (Cal. 1978). In Tarasoff, the patient did not expressly
identify his threatened victim, but his therapist could “readily” identify who she was from
the context of the threat; in litigation following her murder, the California Supreme Court
held the therapist's failure to warn her breached a duty to use reasonable care to protect
a third party from harm. 551 P.2d at 341. The Superior Court acknowledged the Tarasoff
duty was subsequently limited in Thompson v. County of Alameda, 614 P.2d 728 (Cal.
1980), where the California Supreme Court determined there was no duty towam a “large
amorphous public group” in a particular neighborhood. Maas, 192 A.3d at 1145, citing

Thompson, 614 P.2d at 738.° Nevertheless, the panel concluded, “[u]nlike the threat to

5 In Thompson, the plaintiffs, husband and wife and their minor son, lived a few doors
from the residence of the mother of an incarcerated juvenile offender (James) who had
“axtremely dangerous and violent propensities” toward young children. Thompson, 614
P.2d at 730. James told staff at the juvenile facility "he would, if released, take the life of
a young child residing in the neighborhood[,]” although he gave no indication of which
young child he intended to victimize. [d. Within 24 hours of his release on temporary
jeave to his mother's home, he murdered plaintif’s son. The California Supreme Court
declined to find a duty to warn, in part because “nlaintiffs decedent was not a known,
identifiable victim, but rather a member of a large amorphous public group of potential

targets.” /d. at 738.
XIS
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all of the ‘young children in the neighborhood' in Thompson, which we agree was a large
and amorphous public group, the threat herein was directed at a member of a small,
distinct, and identifiable group.” Maas, 192 A.3d at 1148.

Noting the victim in Tarasoff was not named, but was readily identifiable, the panel
reasoned “the duty to wam exists where the target is identifiable, not just identified by
name, and that mental health professionals must use reasonable efforts to identify the
victim. To give any other interpretation to our Supreme Court's holding in Emerich would
negate the meaning of the ‘readily identifiable’ language entirely.” /d. at 1147. The
Superior Court further reasoned “[tlhe duty to warn recognized in Emerich may extend to
individuals who are readily identifiable because they are members of a group.” Id. at
1147-48. The panel found support for this position ‘in the Code of Ethics of
Pénnsyivania's State Board of Psychology, section 41.61, which was relied upon by the
Emerich Court in defining the duty. That provision states that psychologists should take
‘reasonable measures to prevent harm when a client has expressed a serious threat or
intent to kill or seriously injure an identified or readily identifiable person or group of
people and when the psychologist determines that the client is likely to carry out the
threat or intent.”” Maas, 192 A.3d at 1146, guoting 49 Pa.Code §41.61 (emphasis
supplied by Superior Court).

The Superior Court further explained:

We are persuaded by the analysis of then-Judge, now-Justice Wecht,
when he overruled Mercy Behavioral Health's preliminary objection in
the nature of a demurrer at an earlier stage of this litigation. He
acknowledged that he found “no case law stating that the ‘readily
identifiable’ third party can be a group, but also none to say it cannot
be.” Memorandum, 7/19/11, at 3. He went on to hypothesize that if a
patient threatened to kill people in his workplace, “[tlhat would be a
readily identifiable group whose members would be in serious dangerf,]’
and [M[a]rguably, a mental health provider would have a duty to wam.”

[J-88-2019] - 7
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ig In his view, the facts alleged herein did not present a “bigger leap.”

Maas, 192 A.3d at 1148.°

The Superior Court determined the identities of Andrews’s fourth-floor neighbors
could be easily identified and the group was small enough that advising them about his
threats would not “produce a cacophony of warnings” by their volume, unlike the
prospect of warning an entire “amorphous’™ neighborhood. /d., quoting Thompson, 614
P.2d at 735. Thus, the panel found “the facts herein to be more akin to Emerich and
Tarasoff, where a duty to warn was imposed.” /d. The Superior Court determined, in
essence, appellants had a duty to warn the residents of the fourth floor of the apartment
building, including the victim, about the threats. The panel affirmed the trial court’s order
denying appellants’ motion for summary judgment, concluding appellee made a “prima
facie showing of a duty under Emerich,” and that whether appellants breached that duty
was a question of fact for the jury. /d. at 1148.

C.
Appellants filed a petition for allowance of appeal and we granted discretionary

review of the following issue:

Can an “identifiable third party” for purposes of a mental health
professional’s duty to wam third parties consist of a group of unnamed
neighbors under Emerich [, which limits a mental health professional’s
duty to warn to specific, imminent threats of serious bodily injury made
against specifically identified or readily identifiable third parties?

Maas v. UPMC Presbyterian Shadyside, 202 A.3d 46 (Pa. 2019) (per curiam).

6 Justice Wecht, as an Allegheny County Court of Common Pleas jurist, overruled the
preliminary objections to the complaint of Mercy Behavioral Health, concluding although
the question of the scope of duty was a close one, it was a question to be decided by a
jury, and not by the court as a matter of law. As noted supra at 4 n.4, Mercy Behavioral
Health is no longer a party to this action.

¥55-{n}
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Il. Arguments

Appellants maintain the Emerich Court determined mental health professionals
may be liable for violent acts of their patients only in the narrowest of circumstances where
there is a specific and immediate threat against an identified or readily identifiable third
party. They argue the Superior Court in this case expanded a mental health
professional's duty to require a warning to a merely foreseeable victim. Appellants argue
such expansion is unwarranted because a mental health provider's duty to warn under
Emerich expressly requires the existence of a specific victim. See Emerich, 720 A.2d at
1037 n.5 (“we will only address the issue of protection in the context of a duty to warn the
intended victim of danger”). Appellants concede that to be “readily identifiable," the victim
need not be identified by name, and it is possible for a group of individuals to be readily
identifiable. In appellants’ view, however, the patient making threats must describe the
victim(s) of his or her homicidal ideations with sufficient specificity to allow for
identification and practical dissemination of a warning. They emphasize the victim must
be easily ascertainable from the context of the patient’s threat, and the threat must not be
capable of multiple interpretations. See Brief for Appellants at 36 (providing that “[blased
on commonly-accepted definitions, the term ‘identifiable’ connotes that the individual is
capable of being determined and distinguished from other individuals who may fit the
same description™).

Applying that construct to this case, Appellants maintain that while Andrews
episodically voiced threats of violence against his “neighbor,” he never made any specific,
imminent threat against Lisa Maas by name or personal description, and did not reveal
homicidal ideations specifically relating to the collective group of tenants residing on the

fourth floor of Hampshire Hall. According to appellants, when the Superior Court panel
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recognized a duty here it improperly engaged in an analysis based on hindsight,
reasoning that because Andrews made threats against his neighbor and Lisa Maas was
his neighbor, she was a member of the class to whom a duty to wam was owed. They
argue this reasoning is overly simplistic, and follows a “zone of danger” and “foreseeable
victim” approach recognized only in a minority of jurisdictions, which the Emerich Court
expressly rejected in favor of the “readily identifiable victim” construct. Brief for Appellants
at 34-35.

Appellants posit that absent post hoc knowledge Andrews murdered Lisa Maas in
her apartment down the hall from his residence, there was no way for a mental health
professional to deduce prospectively that his homicidal ideations against his “neighbors”
denoted only those individuals who resided on the fourth floor of Hampshire Hall.
Appeliants claim “neighbors” could have included any number of persons, including
residents of the fourth floor, residents of other floors in the building, individuals who lived
in apartment buildings adjacent to Hampshire Hall, or persons living on the same block in
South Oakland.” Accordingly, Appellants conclude no practical method existed to
discharge the duty to warn, as the mental health professional would have had to
disseminate the warning to the public at large residing in close proximity to Hampshire
Hall in the South Oaklaﬁd area of Pittsburgh for if to be effective.

Appellants further maintain that Andrews's threat of viclence against his “neighbor’
is akin to the threat against “young children residing in the neighborhood” in Thompson,
and, likewise, does not reveal a known, identifiable victim to whom a duty to warn is owed.
See Thompson, 614 P.2d at 737 (threat of violence against “young children residing in

the neighborhood” did not reveal a known, identifiable victim, but rather a member of a

7 Appellants acknowledge Andrews expressed a desire to kill his “next-door” neighbor,
arguably a readily identifiable individual, but note that Lisa Maas did not fit that
description, as her apartment was five doors away.
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large amorphous public group of potential targets to whom no duty to wam was owed).
Appellants posit, “a member or members of a large amorphous public group, which is
capable of multiple interpretations, is not an identifiable victim.” Brief for Appellants at 42.
Appellants additionally argue, “[tlo be identifiable, an individual must be capable of being
identified by description, location or context — when a ‘moment’s reflection will reveal the
victim's identity.” Id., quoting Tarasoff, 551 P.2d at 345 n.11. Thus, appellants insist,
“Ibly imposing a rule that requires a warning issued to all members of a larger class of

individuals, the Superior Court has rendered Emerich’s readily identifiable limitation
meaningless.” Id.®

Appellants additionally highlight public policy considerations that militate againsta
broad interpretation of Emerich's “readily identifiable” terminology. They contend
confidentiality is the sine qua non of effective psychotherapy and public disclosure of
every generalized threat would jeopardize the patient-therapist relationship. Appellants
claim a broad duty to warn may fundamentally alter the nature of therapy as the therapist
may focus more on the patient's dangerousness than on the treatment of his mental
health needs. Additionally, appellants assert expanding the duty to warn to encompass

vague threats of violence would result in the issuance of false warnings to a larger group

8 Appellants further cite pre-Emerich Superior Court decisions, which declined to impose
a duty to warn absent the specification of an identifiable victim. See Brief for Appellants
at 27-30 (citing Dunkie v. Food Service East, 582 A.2d 1342, 1347 (Pa. Super. 1990) ("a
psychologist (or psychiatrist) owes no duty to warn or otherwise protect a non-patient
where the patient has not threatened to inflict harm upon a particular individual); Leonard
v. Latrobe Area Hospital, 625 A.2d 1228, 1232 (Pa. Super. 1993) (“the specific identity of
an intended victim[ ] must be brought to the attention of the physician before it can be
held that a physician has a duty to warn the intended victim”). Although the Superior
Court's decisions in Dunkle and Leonard predated this Court’s decision in Emerich, those
intermediate appellate court decisions relied on Tarasoff, as did this Court in Emerich.
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than necessary in the hopes that the right individual is apprised of the purported danger.
This is in conflict, they contend, with this Court's pronouncement in Emerich that, “[e]ven
if possible, warnings to the general public would produce a cacophony of warnings that
by reason of their sheer volume would add litfle to the effective protection of the public.”
Emerich, 720 A.2d at 1041 (internal citation and quotation omitted). Appellants submit
the additional exposure to liability will force mental health professionals to practice
defensive medicine through the over-commitment of patients into institutions in
contravention of Emerich’s requirement that “patients be placed in the least restrictive
environment[.]” Brief for Appellants at 51 (citing Emerich, 720 A.2d at 1039; 50 P.S.
§7102 (“in every case, the least restrictions consistent with adequate treatment shall be
employed”)).®

In response, appellee maintains the Superior Court's decision fits squarely within

the Emerich test, and, therefore, the denial of appellants’ motion for summary judgment

% The American Medical Association, Pennsylvania Medical Society, and Pennsylvania
Psychiatric Society have filed a Brief of Amicus Curie in support of appellants. Therein,
they contend the legal framework for treating patients with mental ilinesses has developed
over decades to balance carefully the rights of the mentally ill with the need to protect the
public. In the view of amici, the Superior Court's decision to lower liability standards would
interfere with the General Assembly’s well-crafted regulatory scheme, which seeks the
least restrictive means for treating mentally ill patients, ensures patient confidentiality, and
insulates from liability mental health providers’ determinations as to whether a patient
should be integrated into society or admitted to a mental health facility. See 50 P.S. 88§
7107, 7111, and 7114. They further contend that any legal duty to interrogate a patient
to determine who the patient's threatened victim is and whether the patient has the intent
and plan to carry out his homicidal ideations, is contrary to this Court's pronouncement in
Emerich and would prove unworkable. Finally, amici assert, incentivizing mental health
professionals to put liability concemns over patient care would reduce overall safety by
increasing costs and causing some mental health professionals to relocate to jurisdictions
with more favorable medical negligence laws.

ATS{Y
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was proper. Appellee refutes appellants’ contention the Superior Court impropery
expanded Emerich’s duty to warn to include “foreseeable victims” in addition to readily
identifiable ones. In defining “readily identifiable,” appellee submits the Superior Court
propery held “the duty to warn exists where the target is identifiable, not just identified by
name[.]” Maas, 192 A.3d at 1147. She maintains a “readily identifiable” third party is a
party the mental health professional can identify, name, or recognize.

Applying that construct here, appellee contends the twenty individuals who resided
on the same floor as Andrews were readily identifiable as a small and distinct group who
were targeted by his repeated threats. She emphasizes the history of the extensive
relationship between Andrews and appellants, including his repeatedly expressed desire
to be removed from Hampshire Hall and the nature of the threats he communicated, which
included specific threats to “his neighbor,” his “next-door neighbor,” “the neighbor who
knocks on [his] door in the middle of the night,” the “next-door neighbor with whom he
had a physical altercation,” and the “next-door neighbor’s boyfriend.” Brief for Appellee
at 32. Appellee argues these threats were sufficiently clear to identify the subject of
Andrews's homicidal ideations as the Hampshire Hall neighbors who lived in close
proximity to him and with whom he interacted, rather than a general threat to the public
at large. Appellee argues the Superior Court’s holding is limited to the facts of this case

and did not expand the duties imposed upon mental health professionals under

Emerich.10

10 Appellee recognizes that while the evidence of record arguably would “support a finding
that all residents of Hampshire Hall should have been warned,” the Superior Court's
decision extending the duty to wam the fourth-floor neighbors only refutes appellants’
“position that the Superior Court has effectively abandoned Emerich's restrictive
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Appellee further asserts the feasibility of issuing @ warning under a particular
factual scenario has no bearing on the determination of whether the target of the patient’s
threat was readily identifiable, and this Court's allowance of appeal was limited to the
latter inquiry not the former. Moreover, appellee submits the Superior Court expressly
discerned from the record that a mental health professional could, as a practical matter,
have disseminated a warning here. Brief for Appellee at 31-32 (citing Maas, 192 A.3d at
1148) (finding that “[p]ractically speaking, the identities of Mr. Andrews's fourth floor
neighbors could be readily ascertained from the building management in order o
communicate a reasonable warning” and that “the proximity of their apartments to Mr.
Andrews's apartment made it possible to warn these individuals even without knowing
their names”). Thus, she concludes, there would be no “cacophony of wamings”, as
suggested by appellants. Appellee submits the Superior Court correctly held “mental
health professionals must use reasonable efforts to identify the victim.” Maas, 192 A.3d
at 1147. Appellee explains, “[tlhere is no dispute that, by their own admissions,
[appellants] were obligated and had a duty to conduct a proper homicidal ideation
assessment of every threat Andrews made against a potential third party victim, including
threats he was making against his neighbors, and propery inquire about the identity of
these intended victims.” Brief for Appellee at 33.

In their reply brief, appellants reiterate, inter alia, that to recognize a duty to wam
based upon homicidal ideations against a “neighbor” would fracture the mental health

professional’s therapeutic relationship with the patient, nullify the patient's right to privacy,

approach and adapted a new duty to wam all foreseeable victims.” Brief for Appellee at

25 n.5.
355-{)
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and invite retributive ligation. Appellants assert that, in an urban setting, the term
“neighbor” is so vague, indefinite, and imprecise that it conflicts directly with the precision
and specificity demanded by Emerich. Appellants strongly contest what they view as
appellees’ suggestion that a mental health professional has a legal duty to “interrogate”
a patient to determine the subject of his homicidal ideations. They characterize such a
duty as “so at odds with Emerich as to be preposterous.” Reply Brief for Appellants at
1.1 Finally, appellants maintain, contrary to appellee’s assertions, it would be absurd for
this Court to recognize a duty, in any coniext, without consideration of whether it is
feasible for the defendant to discharge the duty.
Iil. Analysis

We begin by noting our standard of review. Summary judgment is appropriate in
cases “where there are no genuine issues of material fact and the moving party is entitled
to judgment as a matter of law." Nicolaou v. Martin, 195 A.3d 880, 891 (Pa. 2018) (citing
Pa.R.Civ.P. 1035.2(1)). When considering a motion for summary judgment, the trial court
must take all facts of record and reasonable inferences therefromin a light most favorable
to the non-moving party and must resolve all doubts as to the existence of a genuine
issue of material fact against the moving party. /d. Moreover, the existence of a duty is
a question of law, while the issue of whether the defendant breached that duty is generally
for the fact-finder. Emerich, 720 A.2d at 1044. We are presently concerned with the

nature of the duty owed to Lisa Maas, if any, which is a legal question over which our

11 As discussed infra, we reject appellants’ contention the Superior_Court creatgd a “du@y
to interrogate” mental heaith patients who express homicidal ideation, a question that is
nat directly implicated in this appeal in any event.
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standard of review is de novo, and our scope of review is plenary. Seebold v. Prison
Health Services, Inc., 57 A.3d 1232, 1243 (Pa. 2012).

As an initial matter, we reject appellants’ assertion the Superior Court improperly
held, where a potential victim is not identified by name, the mental health professional
has a duty to “interrogate” the patient in an effort to discover the victim's identity. See
Brief for Appellants at 23, 41 n.8. Appellants’ assertion is apparently grounded in an
expansive reading of a single sentence in the Superior Court’s opinion: “{w]e find that the
duty to warn exists where the target is identifiable, not just identified by name, and that
mental health professionals must use reasonable efforts to identify the victim." Maas,
192 A.3d at 1147. The panel never opined “interrogation” is required, only that reasonable
efforts at identification be made. Moreéver. the sole legal issue before the Superior Court
was whether the trial court misapplied the law when it refused to dismiss appellee’s
wrongful death action on summary judgment, and “improperly imposed on mental health
care providers a duty to warn about vague, non-specific, and non-imminent expressions
of homicidal ideations[.]’ /d. at 1144 (internal quotation omitted).

Notably, the ancillary factual question regarding the nature of any effort appellants
employed (or did not employ) to identify whom Andrews was threatening is not before this
Court. Instead, for purposes of determining if appellants had a duty to warn Lisa Maas,
we consider whether a “moment's reflection” by appellants would have sufficed to readily
identify Andrews's unnamed neighbor-victim as a Hampshire Hall resident, and whether

imposing a duty to warn under such circumstances is warranted. See, e.g., Tarasoff, 551
P.2d at 345 n.11 (“[Therapists and their amicus] also argue that warnings must be given

only in those cases in which the therapist knows the identity of the victim. We recognize
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that in some cases it would be unreasonable to require the therapist to interrogate his
patient to discover the victim's identity, or to conduct an independent investigation. But
there may also be cases in which a moment's reflection will reveal the victim's identity.
The matter thus is one which depends upon the circumstances of each case, and should
not be governed by any hard and fast rule.”).

Emerich is this Court's seminal case setting forth a mental health professional’s
duty to warn third parties. The facts underlying Emerich were that, in the space of thirty
minutes, a psychiatric patient (Joseph) told his therapist he was going to kill his former
girlfriend, identified by Joseph and known to the therapist as Teresa Hausler. The
therapist immediately advised Hausler to stay away from Joseph, without specifically
telling her he planned to kill her. Hausler ignored the therapist's warning to stay away
and Joseph shot her to death. Ultimately, the Emerich Court determined the therapist
had a duty to wamn Hausler, satisfied the duty by telling her to stay away, and affirmed the
dismissal of the case on summary judgment. Emerich, 720 A.2d at 1045. The Court
summarized its holding as follows:

[1]n Pennsylvania, based upon the special relationship between a rpental
health professional and his patient, when the patient has commumcatgd
to the professional a specific and immediate threat of serious bodily
injury against a specifically identified or readily identifiable third party
and when the professional, determines, or should determine under the
standards of the mental health profession, that his patient presents a
serious danger of violence to the third party, then the professional bears

a duty to exercise reasonable care to protect by warning the third party
against such danger.

Id. at 1043.
The Emerich Court began its legal analysis by observing the general common-law

rule stating there is no duty to control the conduct of a third party to protect ancther from
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harm. Emerich, 720 A.2d at 1036. Emerich recognized an exception to that rule: "where
a defendant stands in some special relationship with either the person whose conduct
needs to be controlled or in a relationship with the intended victim of the conduct, which
gives to the intended victim a right to protection.” /d. (citing Restatement (Second) of
Torts § 315 (1965)). Relying in part on Tarasoff, the Emerich Court concluded the special
relationship between a patient and mental health professional may, in limited
circumstances, give rise to an affirmative duty to wamn a third party of potential harm
caused by his patient. /d. at 1037.

In Tarasoff, as we have noted, the patient did not expressly identify his threatened
victim by name, but from the context of the threat, the therapist could “readily identify”
who she was. Emerich, 720 A.2d at 1036.'2 The Emerich Court explained Tarasoff
recognized a duty to “protect” a readily identifiable third party from the violent acts of a
patient, and that “a duty to warn is subsumed in this broader concept of a duty to protect.”
Emerich, 720 A.2d at 1037 n.5. “The discharge of this duty may require the therapist to
take one or more of various steps, depending on the nature of the case. Thus, it may call
for him to warn the intended victim or others likely to apprise the victim of the danger, to
notify the police, or to take whatever other steps are reasonably necessary under the
circumstances.” Id., quoting Tarasoff, 5561 P.2d at 340. The Emerich Court addressed
the issue of duty only “in the context of a duty to warn[,]" and left for another day whether
“some broader duty to protect” should be recognized. /d. Specifically regarding the duty

to warn, the Emerich Court stated: “We find, in accord with Tarasoff, that a mental health

professional who determines, or under the standards of the mental health profession,

12 The opinion did not specify how or why the unnamed victim was readily identifiable.
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should have determined, that his patient presents a serious danger of violence to another,
bears a duty to exercise reasonable care to protect by warming the intended victim against
such danger." Emerich, 720 A.2d at 1040.

Notably, the Emerich Court further held “the circumstances in which a duty to warn
a third party arises are extremely limited.” /d. at 1040. Before the therapist's duty is
triggered, the patient must communicate a “specific and immediate threat” against “a
specifically identified or readily identifiable victim." /d. The Court did not define what
factors might coalesce to ascertain, or aid in determining, whether or when an unnamed
victim is readily identifiable, but the Court offered parenthetically that Thompson
subsequently “limited” the holding in Tarasoff to “identifiable victims[.]” /d. at 1041, citing
Thompson, 614 P.2d 728. As we have summarized, in Thompson, the California
Supreme Court held there was no duty to warn the “public at large” of threats o
unidentified persons in a particular neighborhood. The Thompson court declined to
recognize a duty to warn, in part because “plaintiffs’ decedent was not a known,
identifiable victim, but rather a member of [a] large amorphous public group of potential
targets.” Thompsorn, 614 P.2d at 738. The Emerich Court noted, “as a practical matter,
a mental health care professional would have great difficulty in warning the public at large
of a threat against an unidentified person. Even if possible, warnings to the general public
would ‘produce a cacophony of warnings that by reason of their sheer volume would add
little to the effective protection of the public.” Id. at 1041, quoting Thompson, 614 p.2d
at 735.

In the present case, appellants concede there is a duty to warmn “readily identifiable”

potential victims. Appellants also allow that a victim need not be identified by name fo be
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“readily identifiable,” and victims might be readily identifiable by membership in an
enumerated and identifiable “group” of individuals. Appellants’ core contention, then, is
that the “neighbors” against whom Andrews articulated murderous threats were not an
enumerated and readily identifiable group of Hampshire Hall residents, but instead,
consisted of a large, amorphous, unidentifiable group of the public at large. The
plausibility of this argument is strained as it entirely disregards the undisputed factual
context in which the threats were made.

The record easily supports the trial court’s conclusion that living in Hampshire Hall
was a “stressor” for Andrews. See Trial Court Op., 5/23/17 at 9 (“There is evidence that
Andrews'[s] primary stressor was [appeliants’] removing him from an assisted living
arrangement in a personal care home and relocating him to Hampshire Hall in early
January of 2008.%). Itis also undisputed that, during the period when Andrews repeatedly
sought transfer out of Hampshire Hall and back to a supported living facility, he repeatedly
told appellants he would kil his “neighbors.” Moreover, viewing the summary judgment
record in the light most favorable to appellee as the non-moving party, see Nicolaou, 185
A.3d at 891, it is clear that appellants might have surmised, on “a moment's reflection,”
see Tarasoff, 551 P.2d at 345 n.11, that Andrews was targeting residents of his apartment
building specifically, and particularly those on his floor with whom he interacted or had
greater opportunity to interact. Indeed, Andrews referred on multiple occasions 10 “next-
door neighbors,” and a “neighbor” who knocked on his door in the “middle of the night.”

Under the undisputed facts of the current record, it cannot reasonably be said that when

Andrews threatened to kill a “neighbor,” he was uttering an ambiguous threat against an

3R A%

[J-88-2019] - 20



“amorphous group” of the public at large, residing in the urban South Oakland section of
Pittsburgh generally, rather than one of his neighbors residing in Hampshire Hall.

The Emerich Court, when defining the duty to warn, relied in part upon Section
41.61 of the Code of Ethics of Penhsylvania's State Board of Psychology, which provides
that psychologists should take “reasonable measures to prevent harm when a client has
expressed a serious threat or intent to kill or seriously injure an identified or readily
identifiable person or group of people[.]” Emerich, 720 A.2d at 1042, quoting 49 Pa.Code
§41.61 (emphasis added). The trial court and the Superior Court thus properly
determined the duty to warn applies not only when a specific threat is made against a
single readily identifiable individual, but also when the potential targets are readily
identifiable because they are members of a specific and identified group — in this case,
“neighbors” residing in the patient's apartment building. In these circumstances, the
potential targets are not a large amarphaous group of the public in general, but a smaller,
finite, and relatively homogenous group united by a common circumstance. Surely, Lisa
Maas was a member of such a group relative to Andrews, and described in the complaint
as “all Hampshire Hall tenants, particularly those who resided on the same floor as Mr.
Andrews.” Complaint, 3/4/11, at 6 24.

IV. Conclusion

Accordingly, we conclude the trial court did not err when it denied appellants’
motion for summary judgment. Moreover, the Superior Court correctly determined that

the legal principles set forth in Emerich indicate appellants had a duty to warn “readily

identifiable” victims, and the present record supports a finding that Lisa Maas, who was

39 )
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a neighbor who resided on the same floor of Hampshire Hall as Andrews, was just such
a “readily identifiable” victim. We therefore affirm the order of the Superior Court.
Justices Todd and Mundy join the opinion.
Justice Baer files a dissenting opinion in which Chief Justice Saylor joins.

Justice Donohue and Wecht did not participate in the consideration or decision of

this case.
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national debate has existed regard-
ing whether, and under what cir-
cumstances, a therapist owes a duty of
care to a third party victim. Over the

E ;ince the 1976 Tarasoff decision, a

. years, alarge number of courts have held

that such a duty of care does not exist.
Recently, pursuant to Emerich v. Phila-
delphia Center for Human Development, the
Pennsylvania Supreme Court held that
a mental health professional who de-
termines, or under the standards of the
mental health profession should have
determined, that the patient presents a
serious danger of violence to another,
has a duty to exercise reasonable care to
protectby warning the intended victim
againstsuch danger. An analysis of this
affirmative obligation will be presented
in the following paragraphs.

Factual Background

In Emerich, the Pennsylvania Su-
preme Court outlined the legal under-
pinnings and parameters of a mental
health professional’s affirmative duty
to warn an intended victim. In this re-
spect, the Emerich decision contains lim-
ited historical and clinical information
regarding the particular facts and cir-
cumstances surrounding this particu-
lar case.

Gad Joseph and his girlfriend,
Theresa Hausler, were outpatients at the
same mental health treatment center.
Joseph suffered from past drug, alcohol,
personality, and affective disorders, had
a history of physical and verbal abuse
directed against his former wife and
Hausler, and had voiced homicidal ide-
ation directed toward Hausler and oth-
ers.

In May or June of 1991, Hausler ter-
minated her relationship with Joseph.
Following this breakup, Joseph stated
on a number of occasions to his non-
psychologist mental health counselor
that he wanted to harm Hausler,

Pennsylvania Recognizes an

Affirmative Duty to Warn
Third Party Victims

By Allan M. Tepper, J.D., Psy.D., I’PA Legal Consultation Plan

and

Samuel Knapp, Ed.D., Professional Affairs Officer. -

On June 27, 1991, at approximately
9:25 a.m., Joseph telephoned his coun-
selorand advised his counselor that he
was going to kill Hausler. The counse-
lor immediately scheduled and con-
ducted an 11:00 a.m. therapy session
with Joseph. During this session, Jo-
seph told his counselor that he was
under great stress, and his anger was
escalating on that day because Flausler
was returning to their apartment to col-
lect her clothing. Joseph told his coun-
selor that he was going to kill Hausler
ifhe found her removing clothin g from
their residence.

The counselor recommended that Jo-
seph undergoa voluntary civil commit-
ment. Joseph refused. Juseph assured
the counselor that he would not harm
Hausler. At 12:00 noon, Joseph left the
counselor’s office.

At 12:15 p.m., Hausler telephoned the
counselor, stating that she was en route
to theapartment and inquiring as to the
whereabouts of Joseph. Hausler was
instructed by the counselor not to go to
the apartment and, instead, to return to
her new residence in Reading, Pennsyl-
vania. Following this conversation,
Hausler went lo the apartment. Atap-
proximately 12:30 p.m., Joseph killed
Hausler by shooting her six imes in the
head and abdomen. Following this kill-
ing, Hausler’s estate brought a civil ac-
tion alleging, in part, that Joseph’s men-
tal health counselor had a duty to warmn
Hausler of the threat of harm, and that
the counselor inadequately had dis-
charged this duty of care.

Duty to Warn Third Party Viclims

Following a discussion of Tarasoff v.
Regents of the Untiversity of California, et
al. and its progeny, the Pennsylvania
Supreme Court held in Emerich that a
mental health professional has a duty
to warn a third party of potential harm
by the professional’s patient. In reach-

“ sy )

ing this decision, the Court compared
and contrasted a Tarasoff “duty to pro-
tect” standard with a “duty to warn”
standard. Under this analysis, the
Court staled thata duty to protect stan-
dard is a broader concept in which a
warning is one of several alternative
means by which the therapist can dis-
charge his duty to protect. Undera duty
to warn standard, however, some type
of warning is required to discharge the
therapist’s duty of care. '

It is important to note that through-
out the Court’s review and analysis of
this issue, there is an extremely strong
suggestion that the promulgated “duty
to protect by warning” standard re-
quires that the victim himself or herself
be notified by the treating professional,
of the intended harm. Nonetheless, a
footnote to the majority opinion leaves
open this issue by stating “[a] gain, be-
cause of the facts before us, and in light
of our limited grant, we are not required
to address the related issue of whether
this duty to warn may be discharged by
notifying relatives of the victim, other
individuals close to the victim, or the
police. Also, we do notaddress the simi-
lar issue of whether a broader duty to
protect exists, other than in the context
of a duty to warn, and what actions
would discharge any such duty if it did
exist.”

Circumstances Giving Rise to a
Duty to Protect by Warning

Having determined that a mental
health professional may have a duty to
warn a third party of a palent’s threat
to harm the third party, the Court next
considered the circumstances giving rise
to this affirmalive duty of care.

In addressing this issue, the Court
stated that the first predicate for a duty
to warn is the existence of a specificand
immediate threat of serious bodily in-
jury that has been communicated to the

continued on page 29
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(continued from page 8)

treating professional. Second, the duty
to warn will arise only when the threat
is made against a specifically identified
or readily identifiable victim. Ifeither of
these two conditions is absent, no affir-
mative duty to warn exists.

Timing and Discharge of the Duty
to Warn

Having decided that a mental health
professional has a duty to protect by
warning in situations where the patient
has communicated to the therapist a
specific and immediate threat of serious
bodily injury against an identified or
readily identifiable victim, the Court
next turned to the manner and means
by which the mental health professional
is required to discharge this duty of care.
Unfortunately, this analysis by the Court
provides little concrete guidance for the

racticing psychologists.

P Ung:::g Emerich, aogsental health pro-
fessional is required to exercise reason-
able care to protect by wamning when
the professional determines, or should
determine under the standards of the
mental health profession, that the pa-
tient presents a serious danger of vio-
lence to a third party. Although the
Court re«:ug-mzec:jJ the difficulties asso-
ciated with the prediction of future dan-
gerous behavior, the Court stated some-
what vaguely that the standard of care
for mental health professionals ad-
equately takes into account the difficult
nature of the problem facing them. The
Court did cite the history of the patient
and the course of treatment as two vari-
ables underlying the prediction of fu-
ture dangerous behavior. Nonetheless,
little additional guidance is provided
to define the standards by which men-
tal health professionals are to determine
that a patient presents a serious danger
of violence to a third party. :

The Court was equally vague as to
what ﬁeof warning is required. Basi-
cally, the Court stated that the warning
must be reasonable under the particu-
lar circumstances. This requirement is
douded further by the Court’s confiden-
tiality admonition that the warning to
the intended victim should be the least
expansive based upon the circum-
stances. Thus, the exact type and con-
tent of the required waming remains
unclear.

In Emerich, the Court held that the
warning given by Joseph’s counselor
was reasonable as a matter of law. Itis
recommended that all psychologists
read and retain the Emerich decision for
future reference.
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However, extreme caution must be ex-
ercised in relying upon the limited fac-
tual pattern outlined in Emerich. In
Emerich, the Court inferred that the vic-
tim knew of Joseph's violent propensi-
ties, and that the victim telephoned
Joseph's counselor in concern for her
own safety. In this respect, the Court
held that the instruction by the counse-
lor to the victim for the victim not to go
to the apartment and for the victim to
return to her own residence was reason-
able under the circumstances. In other
situations, however, such a narrow
warning might not be deemed adequate
to have discharged the required duty of
care.

Summary

In Emerich v. Philadelphia Center for
Human Development, the Pennsylvania
Supreme Court held that based upon the
special relationship between a mental
health professional and his or her pa-
tient, when the patient has communi-
cated to the professional a specific and
immediate threat of serious bodily in-
jury against a specifically identified or
readily identifiable third party, and
when the professional determines, or
should determine under the standards
of the mental health profession, that his
or her patient presents a serious danger
of violence to the third party, then the
professional bears a duty to exercise rea-

k! a\ 103

sonable care to protect by warning the
third party against such a danger. In
this decision, the Court strongly implies
that the victim himself or herself must
receive the warning directly from the
treating professional. Although other

' protective measures may be necessary

or helpful to avert danger, a warning to
the intended victim is required. The ex-
act circumstances under which this
duty arises, and the exact means by
which this duty is to be discharged, will
be determined on a case-by-case basis.
Thus, although future case law may pro-
vide clearer legal guidelines, practicing
psychologists today must continue to
handle these matters in a reasoned,
common-sense fashion. As in many
other gray areas of the law, a well-rea-
soned, well-documented, objective, and
logical approach to a problem often will
help deflect future claims of negligence
or wrongdoing.
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United They Stand
(continued from page9)

our behalf on legislative matters in six
states, and gained access to a major
ERISA plan that previously prohibited
our members from participation. Addi-
tionally, we are in the midst of collect-
ing outcome data, the life blood for
change in the system.

Our aim in this effort is to change the
way in which managed care operates.
To do this, we must edycate the AFL-
CIO about its power in this arena. His-
torically, unions have brought compa-
nies to bankruptcy over an increase in
wages, but they have passed through
increases in medical coverage. The
power of the union to bargain for wages
is the same power with which it can
negotiate medical coverage. We are ask-
ing the AFL-CIO to refuse to purchase
medical coverage that does not utilize
union physicians, or prevents our mem-
bers from rendering quality care. This is
one way the largest private purchaser
of medical coverage in the country can
apply market forces. We believe man-
aged care organizations cannot afford
to lose the premium dollar paid by or-
ganized labor.

Let me close with a reference to my
opening conclusion. Doctors will union-
ize. In the beginning, I thought the prob-
lems I was seeing were specifically re-
lated to podiatry. They are not.
Physidans in virtually every specialty
are experiencing the same problems,
and managed care is using our licenses
to make money and avoid responsibil-
ity for its own role within the health care
system.

There are 650,000 providers in this
country who deliver medical services. If
we can join together and exert our pres-
ence through an alliance with the pur-
chasers of the coverage, we can effect a
change. The more members we have, the
more effective the movement can be.
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Duty to Protect by Warning:
When Does the Duty Arise?

The Pennsylvania Psycholbgist Quarterly August 1999 Page

By Allan M. Tepper, J.D., Psy.D., PPA Legal Consultation Plan

and
Samuel Knapp, Ed.D., Professional Affairs Officer

the Pennsylvania Supreme Court held that under certain
circumstances, a mental health professional has a duty fo protect
by. warning a potential third-party victim (see Tepper and Knapp,
1999). This article will focus upon the facts and circumstances giving

In Emerich v. the Philadelphia Center for Human Development,

. rise to this affirmative obligation,

In Emerich, The Pennsylvania Supreme Court attempted 10
balance the needs of a patient with the protection of potential third-
party victims. In this regard, the Court stated that a balance must be
struck between a mental health professional’s obligation to provide
confidential treatment to one’s patient and the professional’s
responsibility to thwart future violence.

: In attempting to strike a balance between these sometimes
‘competing responsibilities, the Court held that under limited
circumstances, a duty of care may arise between a mental healih
professional and an outside third party. More specifically, the Coun
found that when the patient has communicated to the professional
a specific and immediate threat of serious bodily injury against a
specifically identified or readily identifiable third party and when
the professional determines or should determine under the standards
of the mental health profession that his paticnt presents a serious
danger of violence 10 the third party then the professional bears a
duty to exercise reasonable care to protect by warning the third
party against such danger (Emerich v, Philadelphia Center for
Human Development, page 1043; emphasis ours).

Professional obligations

The first requirement giving rise o this duty by warning is the
existence of a specific and immediate threat of serious bodily injury
made against an identified or readily identifiable victim.
Unfortunately, what constitutes “a specific and immediate threat™
of serious bodily injury is not weil defined in the body of the Count’s
decision. That is, the element involves a temporal component which
can be affected by internal and external factors. “| feel like killing
my spause,” “If my spouse leaves me, I will kill her* and *I have 1o
end this abuse from by boss” are examples of situations in which
the mental health professional must render a judgment as to whether
the verbalized threat is of an immediate nature,

If the mental health professional concludes that the patient
has communicated a specific and immediate threat, the mental health
professional then is obligated to assess whether the patient presents
a serious danger of violence to the third party. Once again, what
constitutes a “serious danger of violence™ is nat well defined in the
body of the Court’s decision. This assessmenlt, in essence, involves
the prediction of dangerous hehavior.

“There is no simple or failsafe method of predicting future
dangerous behavior, Overall, past violent behavior is correlated
highly with future violent behavior. In this regard, a detailed history
may be required to help determine whether the palient presents a
serious danger of violence. Often, in traditional therapy sitations,
the therapist allows the clinical material to unfold, rather than
spending the initial contact hours gathering a detailed personal

history. Nonetheless, if a patient voices a specific and immedia
threat of serious bodily injury directed toward another, this typ
of detailed history may be necessary to assess whether the patien
presents a serious danger of violence.

A review of prior treatment records and interviews witl
outside individuals who are familiar with the patient are additiona
means of obtaining clinical data to help determine whether the
patient presents a serious danger of violence (McNiel, D., Binder
R., and Fulton, E, 1998; Monahan, J. 1993). Once again, suct
adjunct sources of information often are not utilized immediately
in more traditional psychotherapy situations. In addition,
depending upon the immediacy of the threat of serious bodily
injury, the mental health professional may not have ‘adequate
time to gather and review such outside materials prior to having
to decide whether or not to warn the intended victim. Nonetheless,
such background records and third-party interviews traditionally
are additional sources of information upon which mental heaith
professionals rely when determining whether a patient presents a
serious danger of violence 1o a third party.

The Pennsyltvania Supreme Court in Emerich acknowledged
the difficulty inherent in predicting future violent behavior.
Nonctheless, when addressing this topic, the Court stated “We
are unpersuaded that difficulty in predicting violent conduct alone
should justify barring recovery in all situations.” (p.1041) The
Court stated further that *“The standard of care for mental health
professionals adequatcly takes into account the difficult naturc
of the problem facing them.” {p.1041) In this regard, a careful,
thoughtful, and clinically sound assessment must be conducted
in the appropriate cases 1o determine whether the patient presents
a serious danger of violence to a third party. Future liability may
attach if such an assessment is not conducted in an adequate
manner.
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PART VI
CHILDREN AND MINORS

Chapter
51. General Provisions
52. Uniform Child Abduction Prevention
53. Child Custody
'54. Uniform Child Custody Jurisdiction and Enforcement
55. Liability for Tortious Acts of Children
56. Standby and Temporary Guardianship
57. Sex Trafficking and Missing and Abducted Children

Enactment. Unless otherwise noted, Part VI was added October
30, 1985, P.L.264, No.66, effective in 90 days.

CHAPTER 51
GENERAL PROVISIONS

Sec.

5101. Attainment of full age.

5102. Children declared to be legitimate.
5103. Acknowledgment and claim of paternity.
5104. Blood tests to determine paternity.
5105. Fingerprinting of children.

Enactment. Chapter 51 was added December 19, 1990, P.L.1240,
No.206, effective in 90 days.

§ 5101. Attainment of full age.

(@) Age for entering into contracts.--Any individual 18 years
of age and older shall have the right to enter into binding and
legally enforceable contracts and the defense of minority shall
not be available to such individuals. ‘

(b) Age for suing and being sued.--Except where otherwise
provided or prescribed by law, an individual 18 years of age and
older shall be deemed an adult and may sue and be sued as such.

_1‘5._5_4‘1
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CHAPTER 53
CHILD CUSTODY

Sec.

5321. Scope of chapter.
5322. Definitions.
5323. Award of custody.

5324. Standing for any form of physical custody or legal custody.

5325.. Standing for partial physical custody and supervised
physical custody.

5326. Effect of adoption.

5327. Presumption in cases concerning primary physical custody.

5328. Factors to consider when awarding custody.

5329. Consideration of criminal conviction.

5329.1. Consideration of child abuse and involvement with
protective services.

5330. Consideration of criminal charge.

5331. Parenting plan.

5332. Informational programs.

5333. Counseling as part of order.

5334. Guardian ad litem for child.

5335. Counsel for child.

5336. Access to records and information.

5337. Relocation.

5338. Modification of existing order.

5339. Award of counsel fees, costs and expenses.

5340. Court-appointed child custody health care or behavioral
health practitioners.

Enactment. Chapter 53 was added November 23, 2010, P.L.1106,
No.112, effective in 60 days. _

Prior Provisions. Former Chapter 53, which related to custody,
was added October 30, 1985, P.L.264, No.66, and repealed November
23, 2010, P.L.1106, No.l1l1l2, effective in 60 days.

Proceedings under Former Chapter 53. Section 4 of Act 112 of
2010 provided that a proceeding under the provisions of former
Chapter 53 which was commenced before the effective date gf
section 4 shall be governed by the law in effect at the time the
proceeding was initiated. )

Cross References. Chapter 53 is referred to in sections 3901,
5429, 5603, 5612, 5613, 5622, 6108 of this title; section 9121 of
Title 18 (Crimes and Offenses).

§.5321. Scope of chapter. '

This chapter applies to disputes relating to child custody
matters.

§ 5322, Definitions.

(a) This chapter.--The following words and phrases when used
in this chapter shall have the meanings given to them in this

subsection unless the context clearly indicates otherwise:

"Abuse." As defined in section 6102 (relating to definitions).
"Adult." An individual 18 years of age or older.
"Agency." Any organization, society, institution, court

facility or other entity which provides for the care of a.child.
The term does not include a county children and youth social

service agency. _ o
"Child." An unemancipated individual under 18 years of age.

"Legal custoedy.” The right to make major dec;sions on‘bghalf
of The ch:ild, 1including, but not limited to, medical, religious
and educational decisions.

118
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"Parental duties." 1Includes meeting the physical, emotional
and social needs of the child.

"Partial physical custody." The right to assume physical
custody of the child for less than a majority of the time.

. "Physical custody." The actual physical possession and control
of a child.

- "Primary physical custody." The right to assume physical
custody of the child for the majority of time.

_ "Relocation." A change in a residence of the child which
significantly impairs the ability of a nonrelocating party to
exercise custodial rights.

«Shared legal custody." The right of more than one individual
to legal custody o e child.

. "Shared physical custody." The right of more than one
lgd1v1dual to assume physical custody of the child, each having
significant periods of physical custodial time with the child.

"Sole legal custody." The right of one individual to exclusive
legal custody o e child.

"Sole physical custody." The right of one individual to
exclusive physical custody of the child.

"Supervised physical custody." Custodial time during which an
agency or an adult designated by the court or agreed upon by the
parties monitors the interaction between the child and the
individual with those rights.

(b) Other law.--In a statutory provision other than in this
chapter, when the term "visitation™ is used in reference to child
custody, the term may be construed to mean:

(1) partial physical custody:
(2) shared physical custody; or
(3) supervised physical custody.

§ . 5323. Award of custody, .
a Types of award.--After considering the factors set forth

in section 5328 (relating to factors to consider when awarding
custody), the court may award any of the following types of
custody if it is in the best interest of the child:

(1) Shared physical custody.

(2) Primary physical custody.

(3) Partial physical custody.

(4) Sole physical custody.

(5) Supervised physical custody.

wemese(6) Shared legal custody.

em(7) Sole legal custody.

(b) Interim award.--The court may issue an interim award of
custody to a party who has standing under section 5324 (relating
to standing for any form of physical custody or legal custody) or
5325 (relating to standing for partial physical custody and
supervised physical custody) in the manner prescribed by the )
Pennsylvania Rules of Civil Procedure governing special relief in
custody matters. _

(e¢) Notice.--Any custody order shall include notice of a
party's obligations under section 5337 (relating to relocation).

(d) Reasons for award.--The court shall delineate the reasons
for its decision on the record in open court or in a written
opinion or order.

(e) Safety conditions.--After considering the factors under
section 5328(a) (2), if the court finds that there is an ongoing
risk of harm to the child or an abused party and awards any form
of custody to a party who committed the abuse or who has a,
household member who committed the abuse, the court shall include
in the custody order safety conditions designed to protect the
child or the abused party. .

- (£) Enforcement.--In awarding custody, the court shall specify
the terms and conditions of the award in sufficient detail to

hitps/www.legis.state.pa.us/WUO1/LILVCT/HTM/23/00.053..HTM % % lﬂ@ 2/18
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ALLOWING MINORS TO CONSENT TO MEDICAL CARE - MENTAL HEALTH
TREATMENT AND RELEASE OF MEDICAL RECORDS

Act of Jul. 23, 2020, P.L. 647, No. 65 €l. 35

Session of 2020
No. 2020-65

HB 672

Amending the act of February 13, 1970 (P.L.19, No.10), entitled
"An act enabling certain minors to consent to medical, dental
and health services, declaring consent unnecessary under

certain circumstances, " further providing for mental health
treatment and for release of medical records.

The General Assembly of the Commonwealth of Pennsylvania hereby
enacts as follows:

Section 1. Sections 1.1 and 1.2 of the act of February 13,
1970 (P.L.19, No.10), entitled "An act enabling certain minors to
consent to medical, dental and health services, declaring consent
unnecessary under certain circumstances," are amended to read:

Section 1.1. Mental Health Treatment.--(a) [The following
shall apply to consent for outpatient treatment:

(1) Any minor who is fourteen years of age or older may
consent on his or her own behalf to outpatient mental health
examination and treatment, and the minor's parent's or legal
guardian's consent shall not be necessary.

(2) A parent or legal guardian of a minor less than eighteen
years of age may consent to voluntary outpatient mental health
examination or treatment on behalf of the minor, and the minor's
consent shall not be necessary.

(3) A minor may not abrogate consent provided by a parent or
legal guardian on the minor's behalf, nor may a parent or legal
guardian abrogate consent given by the minor on his or her own

behalf.

(b) The following shall apply to consent for inpatient
treatment:

(1) A minor's parent or legal guardian may consent to

voluntary inpatient treatment pursuant to Article II of the act of
July 9, 1976 (P.L.817, No.l43), known as the "Mental Health
Procedures Act," on behalf of a minor less than eighteen years of
age on the recommendation of a physician who has examined the
minor. The minor's consent shall not be necessary.

(2) Nothing in this section shall be construed as restricting
or altering a minor's existing rights, including, but not limited
to, theose enumerated under the "Mental Health Procedures Act," to
consent to voluntary inpatient mental health treatment on his or
her own behalf at fourteen years of age or older.

(3) Nothing in this section shall be construed as restricting
or altering a parent or legal guardian's existing rights to object

BE 53T N7
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to a minor's voluntary treatment provided pursuant to the minor's

consent on his or her own behalf.

(4) A minor may not abrogate consent provided by a parent or
legal guardian on the minor's behalf, nor may a parent 5r legal
guardian abrogate consent given by the minor on his or her own
behalf.
| (5) A parent or legal guardian who has provided consent to
inpatient treatment under paragraph (1) may revoke that consent,
which revocation shall be effective unless the minor who is
fourteen to eighteen years of age has provided consent for
continued inpatient treatment.

(6) A minor who is fourteen to eighteen years of age who has
provided consent to inpatient treatment may revoke that consent,
which revocation shall be effective unless the parent or legal
guardian to the minor has provided for continued treatment under
paragraph (1).

(7) At the time of admission, the director of the admitting
facility or his designee shall provide the minor with an

explanation of the nature of the mental health treatment in which

be may be involved together with a statement of his rights,
1gclud1ng the right to object to treatment by filing a petition
with the court. If the minor wishes to exercise this right, the

director of the facility or his designee shall provide a form for

the minor to provide notice of the request for modification or
withdrawal from treatment. The director of the facility or his
designee shall file the signed petition with the court.

(8) "Any minor fourteen years of age or older and under
eighteen years of age who has been confined for inpatient
treatment on the consent of a parent or legal guardian and who
objects to continued inpatient treatment may file a petition in
the court of common pleas requesting a withdrawal from or
modification of treatment. The court shall promptly appoint an
attorney for such minor person and schedule a hearing to be held
within seventy-two hours following the filing of the petition,
unless continued upon the reguest of the attorney for the minor,
by a judge or mental health review officer who shall determine
whether or not the voluntary mental health treatment is in the
best interest of the minor. For inpatient treatment to continue
against the minor's wishes, the court must find all of the
following by clear and convincing evidence:

(i) that the minor has a diagnosed mental disorder;
(ii) that the disorder is treatable;
(iii) that the disorder can be treated in the particular \15?

facility where the treatment is taking place; and

(iv) that the proposed inpatient treatment setting represents

the least restrictive alternative that is medically appropriate.

(3) A minor ordered to undergo treatment due to a :}TSET-
determination under paragraph (8) shall remain and receive

inpatient treatment at the treatment setting designated by the
court for a period of up to twenty days. The minor shall be
discharged whenever the attending physician determines that the

minor no longer is in need of treatment, consent TO treatment has
been revoked under paragraph (5) or at the end of the time period

of the order, whichever occurs first. If the attending physician

https:I!www.legis.state.pa.uslcfdocsiLegis/lJ/uconsCheck.cfm?txtType:HTM&yr=2020&sesslnd=0&smthLwlnd=0&act=55
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determines continued inpatient treatment will be necessary at the
end of the time period of the order and the minor does not consent
to continued inpatient treatment prior to the end of the time
period of the order, the court shall conduct a review hearing in
accordance with this subsection to determine whether to:

(1) release the minor; or

(ii) make a subsequent order for inpatient mental health
treatment for a period not to exceed sixty days subject to
discharge of the minor whenever the attending physician determines
that the minor no longer is in need of treatment, or if consent
has been revoked under paragraph (5).

(10) The procedure for a sixty-day period of treatment under
paragraph (9) (ii) shall be repeated until the court determines to
release the minor or the minor is discharged in accordance with
paragraph (9).

(11l) Nothing in this subsection shall prevent a nonconsenting
parent who has legal custody rights of a minor child to object to
the consent given by the other parent to inpatient treatment under
paragraph (1) by filing a petition in a court of common pleas in
the county where the child resides. The court shall hold a hearing
on the objection within seventy-two hours of the filing of the
petition.

(c) Nothing in subsections (a) and (b) is intended to restrict
the rights of a minor who satisfies the conditions of section 1.

(d) As used in this section, the following words and phrases
shall have the meanings given to them in this subsection:

"Court of common pleas" means the court of common pleas in the
county where the subject of the proceeding is being treated.

"Facility" means any mental health establishment, hospital,
clinic, institution, center, day-care center, base service unit,
community mental health center, or part thereof, that provides for
the diagnosis, treatment, care or rehabilitation of mentally ill
persons.

"Inpatient treatment™ means all mental health treatment that
requires full-time or part-time residence in a facility that
provides mental health treatment.

"Mental health treatment" means a course of treatment,
including evaluation, diagnosis, therapy and rehabilitation,
designed and administered to alleviate an individual's pain and
distress and to maximize the probability of recovery from mental
illness. The term also includes care and other services which
supplement treatment and aid or promote recovery.] The following
shall apply to consent for voluntary inpatient and outpatient
mental health treatment:

(1) A parent or legal guardian of a minor less than eighteen
years of age may consent to voluntary inpatient mental health l"q
treatment under Article II of the act of July 9, 1976 (P.L.817,
No.143) , known as the "Mental Health Procedures Act," if inpatient
mental health treatment is determined to be necessary by a
physician, licensed clinical psychologist or other mental health
professional or outpatient mental health treatment on behalf of jSf;
the minor, and the minor's consent shall not be necessary. An
initial determination that inpatient mental health treatment of a
minor is necessary under this paragraph shall be independent of
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the requirements of section 205 of the "Mental Health Procedures
Act."

(2) A minor who is fourteen years of age or older may consent
on the minor's own behalf to voluntary inpatient mental health
treatment as provided under Article II of the "Mental Health
Procedures Act" or outpatient mental health treatment, and the
minor's parent's or legal guardian's consent shall not be
necessary.

(3) A minor or another parent or legal guardian may not
abrogate consent provided by a parent or legal guardian on the
minor's behalf to voluntary inpatient or outpatient mental health
treatment under paragraph (1), nor may a parent or legal guardian
abrogate consent given by the minor on the minor's own behalf.

- (4) A parent or legal guardian who has provided consent to
voluntary inpatient or outpatient mental health treatment under
paragraph (1) may revoke that consent, which revocation shall be
effective unless the minor who is fourteen to eighteen years of
age has provided consent for continued voluntary inpatient or
cutpatient mental health treatment.

(5) A minor who is fourteen to eighteen years of age who has
provided consent to voluntary inpatient or outpatient mental
health treatment may revoke that consent, which revocation shall
be effective unless the parent or legal guardian to the minor has
provided for continued treatment under paragraph (1).

(6) At the time of admission, the director of the admitting
facility or a designee of the director shall provide the minor
with an explanation of the nature of the mental health treatment
in which the minor may be involved together with a statement of
the minor's rights, including the right to object to treatment by
filing a petition with the court. If the minor wishes to exercise
this right at any time, the director of the facility or a designee
of the director shall provide a form for the minor to provide
notice of the request for modification or withdrawal from
treatment. The director of the facility or a designee of the
director shall file the signed petition with the court.

(7) When a petition is filed on behalf of a minor fourteen
years of age or older and under eighteen years of age who has been
confined for inpatient treatment on the consent of a parent or
legal guardian and who objects to continued inpatient treatment by
requesting a withdrawal from or modification of treatment, the
court shall promptly appoint an attorney for the minor and
schedule a hearing to be held within seventy-two hours following
the filing of the petition, unless continued upon the request of
the attorney for the minor, by a judge or mental health review

officer who shall determine whether or not the voluntary mental
health treatment is in the best interest of the minor. For

inpatient treatment to continue against the minor's wishes, the -SE>
court must find all of the following by clear and convincing
evidence:
(i) that the minor has a diagnosed mental disorder; kaﬁﬁiiﬂbn
(ii) that the disorder is treatable; v g
(iii) that the disorder can be treated in the particular
facility where the treatment is taking place; and

https:/fwww.legis.state.pa.us/cfdocs/Legis/LI/uconsCheck.cfm?txtType=HTM&yr=2020&sessIind=0&smthLwind=0&act=65

4/7



10/27/2020 Act of Jul. 23, 2020,P.L. 847, No. 65 Cl. 35 - ALLOWING MINORS TO CONSENT TO MEDICAL CARE - MENTAL HEALTH TREATME...

(iv) that the proposed inpatient treatment setting represents
the least restrictive alternative that is medically appropriate.

(8) A minor ordered to undergo treatment due to a
determination under paragraph (7) shall remain and receive
inpatient treatment at the treatment setting designated by the
court for a period of up to twenty days. The minor shall be
discharged whenever the attending physician determines that the
minor no longer is in need of treatment, consent to treatment has
been revoked under Paragraph (4) or at the end of the time period
of the order, whichever occurs first. If the attending physician
determines continued inpatient treatment will be necessary at the
end of the time period of the order and the minor does not consent
to continued inpatient treatment prior to the end of the time
period of the order, the court shall conduct a review hearing in
accordance with this subsection to determine whether to:

(i) release the minor; or

(ii) make a subsequent order for inpatient mental health
treatment for a period not to exceed sixty days subject to
discharge of the minor whenever the attending physician determines
that the minor no longer is in need of treatment, or if consent
has been revoked under paragraph (4).

(9) The procedure for a sixty-day period of treatment under
paragraph (8) (ii) shall be repeated until the court determines to
release the minor or the minor is discharged in accordance with
paragraph (8). )

(10) Nothing in this subsection shall prevent a nonconsenting
parent who has legal custody rights of a minor child to cobject to
the consent given by the other parent to inpatient treatment ugder
paragraph (1) by filing a petition in a court of common pleas in
the county where the minor resides. The court shall hold a hearing
on the objection within seventy-two hours of the filing of the
petition.

(b) As used in this section, the following words ?nd phrases
shall have the meanings given to them in this subsectlon:.

"Facility" means any mental health establishment, ho§p:.talf
clinic, institution, center, day-care center, base serv;ce.unlt,
community mental health center, or part thereof, that provzdeg for
the diagnosis, treatment, care or rehabilitation of persons with
mental illness.

"Inpatient treatment" means all mental health tFegtment that
requires full-time or part-time residence in a facility that
provides mental health treatment.

"Mental health treatment"” means a course of treatmentf
including evaluation, diagnosis, therapy and rehabilitation,

designed and administered to alleviate an individual's pain andl
distress and to maximize the probability of recovery from menta

illness. The term also includes care and other services which S.
supplement treatment and aid or promote recovery. o

Section 1.2. Release of Medical Records.--(a) FWnen a parent
or legal guardian has consented to treatment of a @ln?r fourteen
years of age or older under secticn 1l.1(a) (2) or (o}(x), the
following shall apply to release of the minor's medical records
and information: vik

i
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| (1) The parent or legal guardian may consent to release of the
minor's medical records and information, including records of
prior mental health treatment for which the parent or legal

guardian had provided consent, to the minor's current mental
health treatment provider.

(2) If deemed pertinent by the minor's current mental health
treatment provider, the release of information under this
Subsection may include a minor's mental health records and

information from prior mental health treatment for which the minor
had provided consent to treatment.

(3} The parent or legal guardian may consent to the release of
the minor's mental health records and information to the primary
care provider if, in the judgment of the minor's current mental
health treatment provider, such release would not be detrimental
to the minor.

(b) Release of mental health records and information under
subsection (a) shall be limited to release directly from one
provider of mental health treatment to another or from the
provider of mental health treatment to the primary care provider.

(c) The parent or legal guardian who is providing consent to
mental health treatment of a minor fourteen years of age or older
under section 1.1 (a) (2) or (b) (1) shall have the right to
information necessary for providing consent to the minor's mental
health treatment, including symptoms and conditions to be treated,
medications and other treatments to be provided, risks and
benefits and expected results.

(d) Except to the extent set forth in subsection (a), (b) or
(c), the minor shall control the release of the minor's mental
health treatment records and information to the extent allowed by
law. When a minor has provided consent to outpatient mental health
treatment under section 1.1(a) (1), subject to subsection (a) (2),
the minor shall control the records of treatment to the same
extent as the minor would control the records of inpatient care or
involuntary outpatient care under the act of July 9, 1976
(P.L.817, No.143), known as the "Mental Health Procedures Act,"
and its regulations.

(e) Consent to release of mental health records for all
purposes and in all circumstances other than those provided for in
this section shall be subject to the provisions of the "Mental
Health Procedures Act" and other applicable Federal and State
statutes and regulations.] When a parent or legal guardian has
consented to voluntary inpatient or outpatient mental health
treatment of a minor under section 1.1, the following shall apply
to release of the minor's medical records and information:

(1) The parent or legal guardian may consent to release of the
minor's medical records and information, including records of
prior mental health treatment for which the parent or legal
guardian had provided consent, to the minor's current mental
health treatment provider. S;:H

(2) If deemed pertinent by the minor's current mental health
treatment provider, the release of information under this
subsection may include a minor's mental health records and
information from prior mental health treatment for which the minor
had provided consent to treatment. Vhde b

% ; q 3
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(3) The parent or legal guardian may consent to the release of
the minor's mental health records and information to the primary
care provider if, in the judgment of the minor's current mental
health treatment provider, the release would not be detrimental to
the minor.

(b) Release of mental health records and information under
subsection (a) shall be limited to release directly from one
provider of mental health treatment to another or from the
provider of mental health treatment to the pPrimary care provider.

(¢) The parent or legal guardian who is providing consent to
voluntary inpatient or outpatient mental health treatment of a
minor under section 1.1 shall have the right to information
necessary for providing consent to the minor's mental health
treatment, including symptoms and conditions to be treated,
medications and other treatments to be provided, risks and
benefits and expected results.

(d) Except to the extent provided under subsection (a), (b) or
(c) , the minor shall control the release of the minor's mental
health treatment records and information to the extent allowed by
law. When a minor has provided consent to outpatient mental health
treatment under section 1.1, subject to subsection (a) (2), the
minor shall control the records of treatment to the same extent as
the minor would control the records of inpatient care or
involuntary outpatient care under the act of July 9, 1976
(P.L.817, No.143), known as the "Mental Health Procedures Act,"
and its regulations.

(e) Consent to release of mental health records for all _
Purposes and in all circumstances other than those provided for in
this section shall be subject to the provisions of the "Mental
Health Procedures Act" and other applicable Federal and State
statutes and regulations.

Section 2, This act shall take effect in 60 days.

APPROVED--The 23rd day of July, A.D. 2020.

TOM WOLF
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