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DEFENDER

Last month’s article, Cognitive Bias and the
Law, covered the effects of cognitive bias on legal
decision making under risk.! In legal decision
making, lawyers regularly rely on conventional
wisdom. They use instinct and intuition to
make decisions, but conventional wisdoms are
based on an extremely small set of experiences.
The most seasoned lawyers may have what
seems like a large body of experience, but in
reality it is too small a sample upon which to
rely.? This type of thinking is what behaviorists
label as cognitive bias. Reliance on answers that
feel right are based on heuristics, or System 1
thinking, which is an innate and instinctive
response to inputs of information that require
a decision. This instinctive response is made
quickly and without thought. This method
may be appropriate for simple decisions, but
decisions involving more complex information
require a more systematic thought process.

The existence of the cognitive biases, as
described in the Prospect Theory, means that

reliance on conventional wisdom is not the

*This is the second of three articles on cognitive bias and
the law. The third article will cover the use of technology
for better decision making under risk.
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Cognitive Bias and
Conventional Wisdom

Is It Time to Rethink How Lawyers Think?*
By Oren Tasini, Killgore, Pearlman, Semanie, Denius & Squires, RA.

optimal way for lawyers to make decisions
under risk. The Prospect Theory?® provides that
in making decisions under risk, parties weigh
the relative merits of each specific decision on
a case by case basis. This method contrasts with
the rational actor, or expected utility theory,
that all individual decisions are made based on
the improvement of the actor’s total state of
wealth.? Under the Prospect Theory, decisions
are made in relation to a reference point. When
presented with decisions under risk, if the
decision involves preserving a gain, the actor
is risk adverse.” Conversely, if the decision will
result in a loss, the actor is risk-taking.®

Legal decision-making is constantly subjected
to these opposite states of thoughts and the
difficulties they cause. In a transaction or a
legal dispute, one side is seeking a gain. One
side is seeking to avoid a loss. Given these
states, each party sets the “frame” differently
and becomes anchored on the outcome choice
that satisfies their frame.” In addition, parties
have an inflated value of things they possess,
as opposed to those they wish to acquire.® This
“endowment effect” makes rational transactions
difficult to complete.

Adding to the impasse, as a legal matter

and analyzed before use.

Disclaimer: The Defender articles do not constitute legal advice and are not independently verified. Any opinions
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continues, the parties’ reference points change. A seller, or a plaintiff,
may begin to view the outcome as avoiding a loss, and the buyer or
a defendant may begin to view the outcome as a gain. Even more
difficult, is the litigation or transaction in which both parties” frame
is a loss. The contentious and bitter nature of divorce litigation is an
example. Rather than seeing the equitable distribution of property as
a gain, if both parties perceive it as a loss, the case becomes intractable.
Understanding each party’s reference points and how they may change
is critical to a successful outcome.

Alook at some common conventional wisdoms illustrates the strong

influence of cognitive bias on legal decision making,.

Conventional Wisdom: “Don’t Negotiate Aggressively; Don’t Blow
the Deal”

Every lawyer has heard the admonition from a client during a
contract negotiation not to “blow the deal” through hard bargaining.
Clients view lawyers as a necessary evil, but they do not trust them
to get the deal done. Implicit in this concern is the client’s belief that
lawyers increase fees through lengthy and over complicated documents,
which extends the time period for negotiation and jeopardizes reaching
agreement. The client often insists that that the lawyer draft a short
and simple agreement or, to reduce legal fees, the client insists that the
other party’s lawyer prepare the first draft of the agreement.

The conventional wisdom that lawyers who aggressively negotiate
a deal risk a failed negotiation is wrong. It is the first draft of the
agreement and the economic terms offered in that draft, which set the
final price and terms of the deal.” An aggressive offer sets the frame,
and a more aggressive offer presents a more advantageous frame for
the offeror. Once the terms and a purchase price are presented, the
offeree anchors on the terms from the receiving party and will not
deviate significantly from them.' Moreover, once the anchor is set,
confirmation bias causes the party to seck out information to support
the anchor." In addition to anchoring, the status quo effect and risk
aversion cause the parties to be reluctant to change the existing state of
affairs—the proposed contract is treated as the baseline and is negotiated
rather than discarded and a new contract prepared.'?

At the same time, opposing counsel is receiving the same instruction
from the client—"Don’t blow the deal.” Desiring to meet the client’s
expectations, the lawyer is unlikely to negotiate aggressively. Indeed,
the lawyer is prohibited from doing so under ethics rules, as the lawyer
must follow the client’s instructions, even if the lawyer thinks the course
of action will be harmful to the client.”® In addition to aggressive terms,
presenting a lengthy and complex agreement makes it difficult for
opposing counsel to process the information and make an aggressive
counter offer—cognitive bias causes the lawyer to default to System 1
thinking.'* ' Finally, by including extensive and complicated terms
in an agreement, the drafting party can then concede terms that are
unimportant. This is because the cognitive bias of reciprocation makes
people desire to return a favor given—opposing counsel will be inclined

to reciprocate and concede terms that are materially important.'®
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In contract negotiations the best strategy is to make the most extreme
opening offer and take advantage of the opposing party’s cognitive
biases to obtain a favorable deal."” Failure to follow this strategy is very
costly. Each one dollar increase in an opening offer results in close to

a fifty-cent increase in the final price.'

Conventional Wisdom: “All Cases Settle. This Case Will Never
Go To Trial.”

Lawyers often advise clients that 99 percent of cases settle. Implicit
in this statement is the idea that pursuing litigation is a sound strategy
to force resolution of a dispute—the bludgeon of litigation will bring the
parties to the negotiating table and the case will never reach a judge or
jury. This is a faulty assumption. As with contract negotiations, even
the most experienced lawyer has not handled enough to cases to assess
the probability of settlement based on her own experiences— once again
the Rule of Small Numbers rears its ugly head.

A review of the actual data shows the 99 percent settlement figure
is wrong." Although it is true that only about only 1 precent of cases
go to trial, this does not mean that the remainder settle or that they
settle on favorable terms. Statistics from the United States federal court
system show that in the federal district courts, 20 percent of cases are
terminated by one of the parties, while 79 percent are terminated by
court action.? This analysis does not equate to a 99 percent settlement
rate, because the coding for these dispositions are not indicative of a
successful settlement. A disposition by a judge, or the parties, ranges
from a default judgment to a final order approving a settlement by
the parties.”!

The real settlement rate is 65-70 percent.”” This statistic means
that 30-35 percent of filed cases result in an unfavorable outcome.
Additionally, using a broad percentage does not consider that the
settlement rate varies widely by case type. Employment discrimination
cases have a settlement rate of 55 percent while contract cases have a
settlement rate of 70-75 percent.

As in contract negotiations, settlement negotiations are subject to
cognitive biases. The cognitive biases of plaintiffs, defendants, and
their lawyers are easily established and harden quickly, even with test

subjects who have little stake in the outcome.” As one study noted:

A study of law students who were randomly assigned to act
as either plaindiff or defendant counsel quickly adapted the
position of the party they were assigned to advise, given the
same set of facts to each side. The law students did not engage
in any nuanced analysis of the facts presented to the. Rather,
they immediately found a way to justify the position that best

suited their fictional client.?

The lawyer representing the client in settlement negotiations is also
subject to cognitive bias. Lawyers are overconfident in their assessment
of cases, and this overconfidence is not warranted.” While being

overconfident, lawyers are also risk averse like anyone else.?®
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These opposite mindsets cause irrational risk aversion and risk-
taking, as well as failure to reach settlement, even when it is the optimal
outcome. Studies of actual cases where settlements were attempted but
failed, and were subsequently adjudicated show that both plaintiffs and
defendants have a high error rate.”” That is, the settlement which was
rejected would have been a better result than the litigated outcome.
The plaindiff’s error rate was 61 percent, at an average loss of $44,000.%
The defendant’s error rate, while only 24 percent, resulted in an average
loss of $1,140,000, showing the risk-taking nature of a party facing a
perceived loss.”” An error rate of 61 percent on an overall settlement
rate of 70 percent means that 40 percent of cases that should be settled
are not, resulting in a worse outcome. This is almost no better than
the 50/50 odds of a coin toss.

The influence of cognitive bias in litigation and settlement
negotiations makes it extremely difficult to reach a settlement. Without
understanding the impact of cognitive bias, a lawyer cannot make a

meaningful assessment of whether to settle or litigate a case.

Conventional Wisdom: “We Have a Favorable Judge, Arbitrator,
or Jury.”

Lawyers are trained in the case method. In law school and beyond,
lawyers are taught that judges decide cases by applying the facts to
prior legal precedent.’ The reality is that judges decide cases based on
their own personal views and the influence of cognitive bias. Political
ideology and other personal preferences are predictive of Supreme
Court case outcomes.’® The same is true of United States Circuit
judges. **

Judges are also subject to cognitive biases, which leads to faulty
decision making, and decisions which are inconsistent. The cognitive
bias of anchoring is reflected in damage amounts.?® Judges will award
higher damage amounts based solely on the amounts mentioned,
suggested, or offered by one of the parties in various parts of the
proceeding. The amount of damages that anchor the judgment amount
can range to those raised at motion to dismiss hearings, in settlement
conferences, and in pretrial conferences.** In studies conducted to
assess anchoring in judges, judges in the control group where damages
were not discussed or were discussed generally with no specific damage
amount, awarded much lower damages.”

Judges also make significant errors by relying on intuition instead
of relying on empirical data and basic science. For example, although
the likelihood of liability based on the mathematical probabilities of
an event being caused by one of the parties is small, a judge will rely
on the higher number framed within the problem, ignoring basic
math. When a 90 percent probability is mentioned, but other events
that occurred reduce the 90 percent probability, the judge ignores
the mitigating factor. In one study, the actual probability was slightly
more than 8 percent, but 75 percent of the judges found liability
because one of the facts mentioned a 90 percent chance of an event
occurring and ignored the other facts which reduced this probability

to less than 8 percent.®
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Knowing who a judge is, and the history of her decision-making
in specific cases, is just as important as understanding the effect of
cognitive biases. Consider that judges who are graduates of Louisiana
State University impose harsher sentences on defendants in the week
following an unexpected loss by the LSU football team.>” These
sentences also fall disproportionately on minority defendants, regardless
of the race of the judge.”® Another finding is judges will avoid making
hard decisions before a meal, and defer those make decisions until
after a meal.*” Additionally, a judge will consider prior judgments in
assessing the next judgment—if three consecutive defendants are found
guilty, the judge is prone to the Gambler’s Fallacy and finds the next
defendant innocent.”’ Judges subject to re-election are more likely to
rule for plaintiffs.*!

Surprisingly, given the large number of disputes which are resolved
through arbitration, there has been little research on the effect of
cognitive bias on arbitrators. The available research shows that
arbitrators are no better than judges at resisting cognitive bias in
decision making.”> One simple test of the influence of cognitive bias
is the Cogpnitive Reflection Test (“CRT”). It asks three simple questions,

each with an intuitive incorrect answer:

1. A batand aball cost $1.10 in total. The bat costs $1.00 more
than the ball. How much does the ball cost?

2. If it takes five machines five minutes to make five widgets,

how long would it take 100 machines to make 100 widgets?

3. In a lake, there is a patch of lily pads. Every day, the patch
doubles in size. If it takes forty-eight days for the patch to
cover the entire lake, how long would it take for the patch
to cover half of the lake?

The intuitive answers are: ten cents, one hundred minutes, and
twenty-four days. These answers are wrong.*

Arbitrators taking the CRT score similarly to judges, with a mean
score of 1.47 correct answers—no better than half.* And the decision
making of arbitrators reflects this. Arbitrators are subject to framing,
anchoring, and other cognitive biases.”

Juries are no better than arbitrators and judges. Asking for a higher
damage award, even where not justified, increases a jury’s award.*
Statutory damage caps intended to limit damages, particularly punitive
damages, have the effect of increasing damage awards. The higher the
cap, the higher the punitive damage award.?’

These examples and others cognitive biases mean that taking a case
to trial is a risky proposition, regardless of the forum and the decision
maker.

In conclusion, cognitive biases are deeply imbedded in human
nature. Convincing a client of the influence of cognitive bias and the
need to re-examine her decision-making is extremely difficult. Even

when people are advised of the true facts, their behavior is unchanged.
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This occurs because people are overconfident. Consider three simple

examples. When presented with evidence that people are generally poor

NADC Member Announcements

are different—they are superior drivers.® When couples are separately Do you have an announcement or accomplishment that you would

asked what percentage of the household duties they perform, the total like to share with the NADC community? Please send any news
that you would like to share to: jpolo-sherk@dealercounsel.com.

drivers and have a high rate of accidents, respondents will insist they

percentage is well over a 100 percent—each partner has an overinflated
view of his contributions.”” And, finally, when advised that 50 percent
of all marriages end in divorce, almost all respondents who are asked
about the likelihood of their marriage ending in divorce insist they are
sure they will not get divorced.”

Overcoming cognitive bias would require it to be rectified in
numerous actors—the clients, the lawyers, and in the instances
where a client is a corporate entity, the employees advocating for the
corporation. This is a tall order and unlikely to be achieved. Moreover,
there is no consensus on successful ways to combat cognitive bias.
The most prominent techniques are considering the opposite, group
decision-making, and allowing time and reflection before making
decisions under risk. Some studies suggest that these overcome the
biases, while others find the techniques ineffective.’!

One way to combat these biases is to seeck out and rely upon
empirical data when making decisions under risk. The availability
of new technologies provides this data and the means to analyze it in

way that the human brain cannot. Next month’s article will focus on

“Kerrigan Advisors’
team was invaluable
to our once-in-a-life-
time sale.”

In the last five years, Kerrigan Advisors has represented on auto retail's
largest transactions, including five of the Top 100 Dealership Groups, more

than any other firm in the industry.

KERRIGAN ADVISORS

If you would like to learn more about Kerrigan Advisors, contact Erin Kerrigan ———
or Ryan Kerrigan at 949.202.2200 or visit KerriganAdvisors.com.

ociates, Inc., Member FINRA, SIPC

Securities offered through
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these technologies and the promise they hold for better legal decision

making under risk. ®
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e Reconcile floor plan with the incoming bank

* Prepare closing statement

* Prepare opening entry for buyer and/or the
sale entry for the seller

e Assist with dealer applications and other

filings needed for starting a new dealership

ROSENFIELD YeieAN

TRADITIGNAL VALUES | Ex ESULTE

: My Rights. &
49 My Portfolias

As the national leader in dealer rein-
surance programs, only Portfolio offers
automotive dealers all the rights of .
ownership, and the maximum prof- §
itability that true ownership generates. A%

, DON'T LET YOUR DEALERS

WORK WITH AMATEURS

= Exclusive for NADC Members

To better help you serve your dealer
clients, we can provide an unbiased

- ﬁ ~

WITH OVER 20 YEARS IN THE AUTOMOTIVE ig;;';{;gggghpf;;;;émOr PIoREsiE
INDUSTRY, WE ARE MORE THAN YOUR Weoilretisneos gt
uation covering ris K, Pro It, cas ow,

AVERAGE ACCOUNTING FIRM. it strategies snd i

29 years in the business.

Contact Mark Barnes, Senior VP
949.789.6200

y ACTA A
/’( {2 e
X It’s Your Portfolio™
WWW.ROSENFIELDANDCO.COM 1-888-556-1154 EER
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Program Manager’s Message

Jennifer Polo-Sherk
NADC Program Manager

The NADC Fall Conference, held October 27-29 in Chicago, was
a great success! Attendees of the Fall Conference enjoyed a change in
agenda format. Our “two-track” format consisted of two additional
sessions on Monday afternoon to allow members to choose the sessions
that were most relevant and important to them. As a result, Monday’s
schedule offered a total of ten timely and educational sessions as well
as one in-house counsel breakout session. Additionally, this was the
fourth year the NADC conference piggybacked the ATAE Conference
to accommodate folks attending both meetings; it continues to be of
great value to our members involved with both organizations. There
were an outstanding 238 members in attendance!

All NADC members can benefit from the conference materials that
have been uploaded to our website at www.dealercounsel.com. Please
look under the “Discussions and Publications” section of the website
under “Documents and Discussions” and please search “Conference
Presentations”. If you have questions, please contact Jennifer Polo-
Sherk at jpolo-sherk@dealercounsel.com.

Many thanks to all our event sponsors for their contributions to

the Fall Conference:

e Anderson Economic Group

*  Armatus Dealer Uplift

¢ Bank of America

¢ BMO Harris Bank

e (CNA National

e CounselorLibrary.com LLC

e Crowe LLP

e Dave Cantin Group

* Dealer Management Group

e DealerLaw/Retail Warranty Reimbursement
e The Fontana Group, Inc.

*  GW Marketing Services

*  Haig Partners

¢ HBK CPAs & Consultants

e Kerrigan Advisors

*  Moss Adams

¢ Portfolio

* Rosenfield & Company, PLLC

NADC DEFENDER

Updated Member Contact Information

Please make sure to notify NADC Staff
(info@dealercounsel.com) if your contact
information has changed so that your
records can be updated accordingly.

We list updated contact information

in The Defender so all members

can be aware of the change.

The support from our long-standing and new sponsors ensures
that we can elevate the quality of the conference while keeping the
cost low for members.

I would also like to thank the Program Planning Committee for

putting together an excellent line up of sessions. Thank you to:

¢ Eric Baker, Boardman & Clark LLP

e Johnnie E. Brown, Pullin, Fowler, Flanagan, Brown & Poe PLLC
¢ Rob Cohen, Arent Fox, LLP

e Donald W. Gould, II, Johnson DeLuca Kurisky & Gould, P.C.
e Kevin Hochman, Keyes Motors, Inc.

e Alisa Reinhardt, California New Car Dealers Association

e Jim Sewell, Jr., Smith Law Firm, P.C.

e Scott Silverman, Prime Automotive Group

* Kyle Sipples, Autosaver Group

* Ronald Smith, Stoll Keenon Ogden PLLC

¢ Robert Weller II, Abbott Nicholson, P.C.

We hope to see you at the 2020 NADC 16" Annual Member
Conference, which will be held April 26-28, 2020 at The Ritz-
Carlton, Amelia Island, Florida. Please join us for our highly regarded
spring program designed to provide you with updates, best practices,
lessons learned and other useful information. If you are interested
in submitting a session proposal for the conference, please send the

following information to Erin Murphy at:

emurphy@dealercounsel.com:

O Session Topic*
O Odutline and/or short description of session*
O Names, bios and headshots of presenters*

O Requested length of time

*As you would like it to appear on NADC’s marketing materials if chosen

Please check the website www.dealercounsel.com for more
information and hotel reservation instructions in the “Upcoming

Events” section. H
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2019 NADC Fall Conference

October 27-29, 2019

The Ritz-Carlton, Chicago
Chicago, IL

Thank You to our Sponsors

NADC would like to thank the following event sponsors:

ANDERSON
ECONOMIC
GCGROUP

DEALERLAW.COM

RETAIL WARRANTY REIMBURSEMENT

@CounselorLibrary“’

HUDSON
COO0OK

‘ POWERED BY:

MANAGEMENT GROUP

DEALER <

ﬁHAIG

PARTNERS

@ MOSSADAMS

NADC DEFENDER

/ x Bankof America %

ARMATUS. Merrill Lynch

== DEALERURPLIFT =

CRA,

NATIONAL,

BMO 2 Harris Bank

/. Crowe DCG'I"’*‘*"MW‘J

THE

FONTANA

GROUP, INC

KERRIGAN ADVISORS

Y¥HBK

CPAs & Consultants

————

@@W% ROSENFIELD Y&Ie18

Bﬂilding Wealth f()l.' Americﬂ'ﬁ Aut(} Dealers TRADITIONAL VALUES | EXTRAORDINARY RESULTS
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A unique c-zl-term;t.l:\_/e s D E A L E R %é%ij

to the traditional | MANAGEMENT GROUP '+
insurance marketplace.

Designed for Dealerships who outperform the industry.
Superior Coverage = Member Owned/Approval Required  Lower Costs
DMG provides you with Choice of Counsel.

When it’s your money, you deserve your attorney beside you.

Visit DealerManagementGroup.net Program Manager: mmr  Risk Services

SAFETY RECALL LIABILITY
RECALL CHECKE

Q / ARE YOUR CLIENTS COVERED?

!

Help your clients: Get the Book.

“This is a game-changer!”
Brad Preble / Carr Auto Group

“Makes it simple for any dealer
to solve the recall problem.”
Brad Sowers / Jim Butler Auto Group

“We’re in good hands.”
Ron Fornaca / Frank Subaru

“This is a must read.”
David S. Nathanson / motormindz
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2020 NADC Attorney Directory

Time to Review and Update!

All members receive one basic listing in their
firm's state unless otherwise indicated.
All Materials and Profile Updates Due:

Wednesday, December 4, 2019

The 2020 NADC Attorney
Directory will be handed out at
the NADC booth during the
2020 NADA Show Expo

in Las Vegas, NV, February
15-17, and mailed to all NADC
members after the event. Visit
us at Booth #3545C near the
NADA Pavilion!

National Assoclation of Deafer Counsal

2019 Attorney Directory

NADC

OF DEALER COUNSEL

NATIONAL ASSOCIATION

— HERE'S HOW IT WORKS:

O ‘1 Login & Update Profile. Your contact and practice area
information is listed in the directory as it appears on the
NADC website.

NADC Profile Information Included in the Directory:
Name, Organization/Firm, Address, Phone No., Fax No.,
Email Address, Website, Practice Areas.

If we do not hear from you by December 4, 2019, you
will receive the basic listing with the information on file.

"My Profiles". Use the check boxes to select the special
interest areas relevant to your practice.

O (3 Purchase Upgrades and Ads.
The NADC Attorney Directory lists all members

the submission form on the next page .

[0 (2 Update Practice Areas. Update your practice areas on the
NADC website, go to "My Account" and select "Edit" under

alphabetically by their firm’s state. To purchase an upgrade
or ad visit: http://tiny.cc/2019NADCAD or fill out and mail in

Contact Jennifer Polo-Sherk at: jpolo-sherk@dealercounsel.com if you need assistance with your online account.

Basic Profile Info:

FreeforNADC ~ ——Jp|

Members

Basic Profile Info
and Up to 65 words,
with headshot:

$29

Basic Profile Info
and Up to 125 words,
with headshot:

$59

*Please do not go over the
approximate word count.

NADC DEFENDER

Charapp, Michael, Charapp & Weiss, LLP, 8300 Greensboro Drive, Suite 200, McLean, VA 22102, Voice:
877-7-CARLAW, FAX: 703-564-0221, mike.charapp@cwattorneys.com, www.cwattorneys.com. Practice Areas:
Advertising, after market issues, buy/sell agreements, employment issues, finance and regulatory complexities,
franchise issues, government regulation, insurance laws, manufacturer franchise issues, rights of first refusal.

Charapp, Michael, Charapp & Weiss, LLP, 8300 Greensboro Drive, Suite 200, McLean, VA 22102,
Voice: 877-7-CARLAW or 703-564-0220, FAX: 703-564-0221, mike.charapp@cwattorneys.com,
www.cwattorneys.com. Practice Areas: Advertising, after market issues, buy/sell agreements,
employment issues, employment law, financing documentation, finance and regulatory complexities,
franchise issues, government regulation, insurance laws, manufacturer franchise issues, rights of first refusal.
Michael G. Charapp is a graduate of the University of Pittsburgh (B.A. 1971) and of the Georgetown University
Law Center (J.D. Degree 1974). After ten years with a Washington, DC law firm, Mr. Charapp spent twelve years
as Executive Vice President and General Counsel at a large dealer group before forming his law firm in 1996.

Charapp, Michael, Charapp & Weiss, LLP, 8300 Greensboro Drive, Suite 200, McLean, VA 22102,
Voice: 877-7-CARLAW or 703-564-0220, FAX: 703-564-0221, mike.charapp@cwattorneys.com,
www.cwattorneys.com. Practice Areas: Advertising, after market issues, buy/sell agreements,
employment issues, employment law, financing documentation, finance and regulatory
complexities, franchise issues, government regulation, insurance laws, manufacturer franchise issues, rights of
first refusal. Michael G. Charapp is a graduate of the University of Pittsburgh (B.A. 1971) and of the Georgetown
University Law Center (J.D. Degree 1974). After ten years with a Washington, DC law firm, Mr. Charapp spent
twelve years as Executive Vice President and General Counsel at a large dealer group before forming his law
firm in 1996. Today, he specializes in representing automobile dealers and automobile dealer trade associations.
Mike is a founding director of the NADC and served as its president from 2007 to 2009.
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2020 NADC Attorney Directory

SUBMISSION FORM

All members receive one basic listing in their
firm's state unless otherwise indicated.

All Materials and Profile Updates Due:

Friday, December 4, 2019
LISTING OPTIONS

Member is responsible for providing copy and HEADSHOT in high
resolution .EPS, .JPG or .PDF format to
jpolo-sherk@dealercounsel.com by December 4, 2019.

Basic Listing in Firm’s State - FREE
Contact information, practice areas

Basic Listing in Multiple States - $10.00 per additional state
Basic listing information in multiple states

65 Word Upgrade - $29.00 per state
Includes headshot adjacent to listing and up to 65 words to be
used to describe attorney/practice

125 Word Upgrade - $59.00 per state
Includes headshot adjacent to listing and up to 125 words to be
used to describe attorney/practice

Multiple State Upgrade Discounts

If you purchase an upgrade and would like to be listed in
another state where you are licensed to practice the following
discounts apply: 20% for 2 states; 30% for 3-5 states; 40% for
6+ states.

ADVERTISEMENT OPTIONS

Member is responsible for providing ART in high
resolution .EPS, .JPG or .PDF format by December 4, 2019.

Half Page Ad - $165
5x4” color ad listed by your organization's state

Full Page Ad - $295
5x8” color ad listed by your organization’s state

NADC

NATIONAL ASSOCIATION
OF DEALER COUNSEL

Send Completed Form With Payment To:

National Association of Dealer Counsel
1800 M Street, NW, Suite 400 South
Washington, DC 20036

Phone: 202-293-1454

Email: jpolo-sherk@dealercounsel.com
Fax to: 202-530-0659

Payment Options
Check enclosed for $

Please make checks payable to NADC.

Funds must be in U.S. currency drawn on a U.S. bank or credit cards
only.

To pay by credit card call 202-293-1454 or visit:
http://tiny.cc/2019NADCAD

Upgrades

If purchasing an upgrade or ad, email materials (language,
headshots, and ads) to jpolo-sherk@dealercounsel.com.

Multiple State
Member and Firm Name Item Cost Quantity Discount* Total
Basic Listing Free N/A
Multi-State Basic Listing* $10.00 N/A
65 Word Upgrade $29.00 - %
125 Word Upgrade $59.00 - %
Half Page Ad $165.00 N/A
Full Page Ad $295.00 N/A
GRAND TOTAL

*List additional states and corresponding Bar IDs here:

You must be licensed to practice in state where listing appears.

NADC DEFENDER
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By Brady Schmidt

National Business Brokers

A_‘L

A monster wave can crush you or give you the ride of your life.
Surfers will tell you that the difference often comes down to timing.

There is a monster wave coming for the auto industry, and the
media is calling it the “Silver Tsunami.” It is a wave of Baby Boomers
hitting retirement age at a rate of 10,000 a day. Baby Boomers
own almost half of all privately-held businesses in America, so that
retirement wave will trigger the biggest sell-off of family-owned
businesses this country has ever seen.

A dealership owner can effectively give a dealership a facelift with
factory imaging, but there is no way to turn back the clock on an
owner’s age. The average car dealership owner in America is seventy-
two years old—the front edge of the Baby Boomer generation—which
means we are rising on an inevitable wave of dealership sales.

With proper planning, you can help your clients to be ready to
ride the front edge of that wave. If they wait too long, they risk being

Are You Ready for the Silver Tsunami?

caught in a flood of sellers. We have been helping dealers buy and sell
stores for decades. Based on that experience, these are our top three
tips for dealers who want the highest possible value for the store when

it comes time to sell.
Top 3 Tips to Get the Highest Value from a Dealership:

1. Clean up the books.

This will benefit the business now, and when it is time to
sell. When you can see everything clearly, you know where to
focus your efforts. You can easily outsource this project to a
professional bookkeeper as a one-off project, then get the team
on board to maintain the system. This gives owners a clear look
at revenue, expenses, inventory—everything they need to raise

their game and increase their profits.

NATIONAL BUSINESS BROKERS

PROTECT THE DEAL

With Brokers You Can Trust

Connecting buyers and sellers for the right deal,
at the right price, at the right time for 40 years.

800-576-9875
NationalBusinessBrokers.com ¢ info@NationalBusinessBrokers.com

NADC DEFENDER
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Nothing gives a buyer more confidence in a potential purchase
than seeing clean and clear books. Your client’s store can stand

out in a crowded buyer’s market by doing this one thing.

2. Invest in the team.

Building a strong team is another way to increase profits now
and later. When owners give their key people professional training
(through conferences or certification courses, for instance), the
employees know they are valued for their contribution to the
business. They put forth more effort and feel more ownership
over the store’s success.

As more and more big groups shop for stores to add to their
portfolios, they need strong teams in place to continue the
success of the store after the current owner leaves. (They are also
more likely to keep the current team in place if the owner can
show he has invested in their development over time. Protecting

employee jobs is often a sticking point in buy/sell negotiations.)

3. Create an exit plan.

Many people would think that with so many dealerships
being family-owned, these businesses will just pass down to the
next generation. You, no doubt, know better because of the work

you do with these clients on a regular basis. The rate of family-

owned businesses that made it to the second generation dropped
by half-from thirty percent to fifteen percent—in the twenty
years from 1984-2004. The number continues to drop, leaving
many dealership owners without an exit plan.

In fact, according to Price Waterhouse Cooper’s 2019 US
Family Business Survey, only twenty-three percent of family
businesses have a formal succession plan in place. This trend is
consistent with what we have seen serving family-businesses for
the past forty years at National Business Brokers.

Does your client think his children might want the store? If
that is his exit plan, do not let him assume—be sure he asks the
children. 1f the owner finds out the children are not interested
or, in your honest assessment, the children are not capable of
running the store, you will still have time to make a new plan.
If the children are interested, you can help your client make a
transition plan that includes the training and experience the
children will need for a successful handover.

If family succession is not part of your clients plan, help her
think through her priorities for the future. Does she need a
certain dollar amount from a sale in order to reach her retirement
goals? Would she rather transition out slowly and keep part
ownership as an advisor to the new owner for a few years, or just

sell outright and retire?

DAVE CANTIN GROUP
OUR BUSINESS IS YOUR LEGACY

lll DCG
ACQUISITIONS

IRIDCG
CAPITAL

A full-service M&A firm.

Capital resources and
services. Coming soon.

lll DCG
NEWS

DCG
CONSULTING

Supporting dealers in acheiving
organizational excellence.

Get mission-critical
information about
the automotive
industry and beyond.

@www.davecantingroup.com %800-722-8621

California - Dallas - Chicago - Florida - New York

NADC DEFENDER
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Timing Is Everything

There are plenty of eager buyers for auto dealerships—we have a
database of hundreds of qualified buyers, ready to jump on the right
opportunity. A glut in the market, however, always means the same
thing for sellers: higher competition and lower prices. It is a simple
question of supply and demand. When the number of sellers is low,
they can ride the wave while the buyers compete for the available
stores. This situation is when sellers get the highest value for their
stores. When the number of sellers is high, the wave crashes and they
flood the market. Buyers have lots of stores to choose from. Often
the most desperate owner “wins” the deal, because they are willing to
sacrifice significant value to snag a buyer.

As an attorney representing a dealership owner, it is not hard to
see where you want to be on that wave. That means it is time to start
paddling out into the ocean now, even if you think your client is

several years away from surfing the retirement wave.

Catch the Wave

It is not uncommon for an owner to avoid thinking about retiring
and selling the dealership she built. It is understandable. It can feel
like an overwhelming number of questions to answer and decisions to
make. It can be frightening not knowing what will happen.

As a trusted legal advisor to dealers, you are in a unique position
to help guide your clients toward their best interest. They might not
want to talk about retirement, but maybe they would be open to a
hypothetical conversation about “surfing lessons.” When the “Silver

Tsunami” hits, they will be grateful they listened to you. ®

Brady Schmidk is the President and CEO of National Business Brokers, the
largest new car dealership brokerage in the country. Schmidt has personally
handled more than 400 sales, mergers and acquisitions of new franchised
dealerships in his 25+ years in the industry. NBB has transacted more than
$10B in value for dealership sales and more than 750 deals.

Welcomes New Members

Full Members:
Lori Church

Holman Automotive Group, Inc.

Mt Laurel, N
Fellow Members:

Sara Baugh
McAllister, DeTar, Showalter & Walker, LLC
Easton, MD

Tyler Bewley
North Coast Auto
Independence, OH

Henry Lowe
Holland & Knight LLP
Denver, CO

Daniel Mullin
Holman Automotive Group, Inc.
Mzt. Laurel, NJ

Michael Tucci
North Coast Auto
Independence, OH

Associate Members:

James Mitchell
Cushman & Wakefield
Washington D.C.

Jason Lumpkin
Live Oak Bank
Wilmington, NC

KERRIGAN ADVISORS
J

The Leading Sell-Side Advisor and
Thought Partner to Auto Dealers

Professional. Confidential. Proven.

www.KerriganAdvisors.com (949) 202-2200

Securities offered through Bridge Capital Associates, Inc. Member FINRA, SIPC

NADC DEFENDER

IN THE AUTOMOTIVE SERVICE INDUSTRY

Dedicated to providing world-class service,
innovative solutions and industry expertise,
specializing in dealership valuations, due
diligence and forensic/fraud services and
much more to the automotive industry.

BE IN APOSITION OF STRENGTH*"

Bob Brown, CPA, Partner (732) 572 3900 withum.com
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SAFETY RECALL LIABILITY

ARE YOUR CLIENTS COVERED?

Would you like to protect them?

Schedule a demo
NADCdemo@autoap.com

E‘:{
PROTECT THE DEAL

With Brokers You Can Trust

NationalBusinessBrokers.com

info@NationalBusinessBrokers.com 800-576-9875

ECONOMIC CONSULTING ¢ LITIGATION SUPPORT

7 X
— [

THE

FONTANA

GROUP, INC.
WWW.FONTANAGROUP.COM

— = Reynolds
&Reynolds

Integration that Powers Performance®

Find the solution for your automotive needs:
www.reyrey.com

BROKERAGE SERVICES

We pledge to do it right, one client at a time.
OVER 25 YEARS AND 600 SOLD

949.461.1372 www.performancebrokerageservices.com

[Retall Warmanty Reimbursement

$168,000 Per Store Annually
4 4,500+ Dealers Nationwide
y 4 Industry's Only Turn-Key

Provider
/\ R AM —/|\pT U S Exclusively Endorsed by 14
State Dealer Associations

888-477-2228
info@dealeruplift.com | www.dealeruplift.com

DEALERS NEED HELP

Increasing fees and contracts have created a war of attrition.

Isnt it time innovation and technology
was used to help dealers do business?
That's what we're here for.

844-363-2001 drxio

VISIT US ONLINE AT:

NADC DEFENDER

.-h

RICHARDS, WITT & CHARLES, LLP
RWC ¢

CERTIFIED PUBLIC ACCOUNTANTS

Discover why so many successful automobile
dealers have put their trust in us for over

From Auditing & Accounting Solutions to
Tax Planning & Compliance

100 Ring Road West, Garden City, New York 11530
www.autocpa.net/trust
info@autocpa.net 516.741.0515
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DCG

DAVE CANTIN GROUP

The Automotive Acquisition Specialists

Sign up to receive dealership listing alerts:
www.DaveCantinGroup.com

800-722-8621

CALIFORNIA | DALLAS | CHICAGO | FLORIDA | NEW YORK

‘ﬁmlmketing Services

New England’s Most Experienced Auto Dealership Broker
X

OVER 34 YEARS OF DEAL MAKING
WITH MORE THAN 400 STORES SOLD

Brokering Appraisals Litigation
Market Consolidation Solutions
We Are The Deal\Wizards

Office 857-404-0226 Mobile 508-395-2500
E-mail gordon@gwmarketingservices.com Web gwmarketingservices.com

'\'1' THE Industry leaders
since 1997

Focus on your business.

Let Presidio help maximize the
value you have created and
monitize it for you.

Contact James Taylor: jtaylor@thepresidiogroup.com
(415) 449-2520 | www.thepresidiogroup.com

Presidio Merchant Partners, LLC Member FINRA/SIPC

~ AndersonEconomicGroup.com/expertise/automotive G R O U P

Don’t get run over.

Anderson Economic Group has the
industry expertise, connections, and
clout to stand up to the big guys.

Rely on our expert testimony to
protect your interests.

517.333.6984

ANDERSON

ECONOMIC

driving relationships forward

2,500+ 140+ 6 50
Rooftops Dedicated Of The Top 10 States With
Served Dealership Dealership Groups Dealership
Nationwide Professionals Are DHG Clients Clients

877.DLR.CPAs | dealerships@dhglip.com
Assurance | Tax | Advisory | dhgllp.com/dealerships

@CounselorLibrarycom, uce

ways we make your job easier...

@ARLAW@ &
Spot

Delivery

Visit us at www.counselorlibrary.com

NADC DEFENDER

ADD PERSPECTIVE

Maximize your service to dealers with strong

Jri
i

I11AA000

W ~00

ADVISORY | OUTSOURCING | AUDIT AND TAX

CliftonLarsonAllen

CLAconnect.com/dealerships

©2016 CliftonLarsonAllen LLP

MOSSADAMS

INSIGHT RISES IN THE WEST

Discovear how our industry-smart sanvicas
can halp you thrive.
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I
@ Delivering innovative financial

CAPITAL AUTOMOTIVE solutions to dealerships

Helping Auto Dealers Leverage
Real Estate Equity 100%

More than 540 dealerships across the country rely on our dealer
services team fo strategically solve complex business challenges,

Expanding Existing Operations - M&A Support and to meet their assurance, tax and operational needs.

Tax-Deferred Options - Estate & Succession Planning
Connect with us:

Over 21 Years Serving Dealers dealetopRsibaestil:cai @ ba kerti l ly

www.CapitalAutomotive.com - (703) 288-3075 bakertlly.com/dealerships

\
ry:
- e \ndUS
mpa"
- BT s (,Oﬂtl'a(t Co
Visit www.compli.com/nadc to take Sef\ﬂce CNA NAT’ONA L
our free dealership compliance comp i L WARRANTY CORPORATION
appraisal or call 1-866-294-5545. Your Road o Complioce www.cnanational.com | 800.345.0191

Consulting Services for Dealerships

B

pooee  and their Attorneys
ECONOMIC
GROUP

We are experts on:

Struggling to source great techs?

- Lost profits & damages
- Valuation & transaction due diligence
- Market & sales performance analysis
- Add point & termination studies

B % E

Cet 2x more qualified candidates with

Hireology's new sourcing suite

Learn more at Case studies and more information available at www.AndersonEconomicGroup.com

hireology.com/sourcing East Lansing | Chicago | Istanbul

W E I N E R I | ' Cartified Public Accountants & Consultants

Providing Automotive Litigation Support,

Valuations, and Mergers & Acquisitions Assistance BE A CO N TRI B U TO Rl
From a Unique Perspective . . ..

We are always looking for submissions to

publish in the Defender. Please send your

For More Information Contact:

Larry Weiner, CPA, CrFA, Managing Partner
201.746.9700 Ext:305 or Iweir weinerllc.com
85 Chestnut Ridge Rd, Suite 114

Montvale, NJ 07645

www.weinerllc.com

COMMITTED TO YOUR SUCCESS

contributions or proposals for articles to:
Jamifarris@parkerpoe.com
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NADC

NATIONAL ASSOCIATION
OF DEALER COUNSEL"

2019 DEFENDER
Advertising Opportunities

O % page ad $150.% O % page ad $100.22
5” high x 7.5” wide, no bleeds 5” high 3.75” wide, no bleeds

Volume XV, Number 9
OCTOBER 2019

Jami Farris, Editor
jamifarris@parkerpoe.com

Months:
O November/December 2019

Michael Charapp, Assistant Editor
mike.charapp@cwattorneys.com

Contact:
Jennifer Polo-Sherk

jpolo-sherk@dealercounsel.com

Defender, The NADC Newsletter is published by the

NADC

1800 M Street, NW, Suite 400 South, Washington, DC 20036
Phone: 202-293-1454 FAX: 202-530-0659

National Association of Dealer Counsel
1800 M Street, NW, Suite 400 South, Washington, DC 20036

Phone: 202-293-1454 « Fax: 202-530-0659 * www.dedlercounsel.com

Johnnie Brown

Pullin, Fowler, Flanagan, Brown & Poe PLLC

Charleston, WV
President

Jami Farris

Parker Poe Adams & Bernstein LLP
Charlotte, NC

Vice President

Scott Silverman

Prime Motor Group & Capstone Automotive

Group
Westwood, MA
Treasurer

Eric Baker

Boardman & Clark LLP
Madison, WI

Secretary

Andrew J. Weill
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