
NADC DEFENDER	 OCTOBER 2018  •  PAGE 1

®

The National Association of Dealer Counsel Newsletter	 OCTOBER 2018

In this Issue:

Feature Articles ......................1, 9

Executive Director’s Message...5

New Members.............................7

Advertising Opportunity...........16

Board of Directors......................17

DEFE  DER

Contact Us:

NADC
1800 M Street, NW
Suite 400 South
Washington, DC 20036
Phone: 202-293-1454
Fax: 202-530-0659
info@dealercounsel.com
www.dealercounsel.com

Disclaimer: The Defender articles do not constitute legal advice and are not independently verified. Any opinions 
or statements contained in articles do not reflect the views of NADC. Cases cited in articles should be researched 
and analyzed before use.

  Most auto dealers have become accustomed 
to the annual ritual of sequestering the controller 
or service manager to perform the daunting 
task of submitting a warranty reimbursement 
rate increase request to the manufacturer. This 
is often a difficult and contentious process that 
has given rise to a cottage industry of consultants 
and law firms promising to help dealers prevail 
in warranty reimbursement rate disputes with 
the manufacturer. Dealer gains on rights to 
receive rate increases for parts in addition to 
the labor rate have resulted in litigation and 
legislation on manufacturer attempts to recoup 
the increased warranty expenses with surcharges 
on new vehicle invoices. This article will 
examine the development of reimbursement 
rights for parts and how courts and legislatures 
have responded to manufacturers’ attempts to 

recoup the extra costs through surcharges on 
new vehicle invoices.
  Since the 1970s, a number of states’ franchise 
laws have been amended to regulate the rates 
manufacturers reimburse dealers for warranty 
work to ensure that dealers are not forced to 
do warranty work for manufacturers at deeply 
discounted rates. Questions over whether these 
laws covered the markup for parts in addition 
to the labor rate have caused a strong majority 
of jurisdictions to amend their franchise laws 
to expressly require manufacturers to reimburse 
dealers for parts at a comparable retail rate. This 
has been a significant victory for auto dealers, 
because most manufacturers arbitrarily set their 
parts markup rate at 40% when the comparable 

retail rate is frequently twice as much or more. 
But, manufacturers have responded by charging 
warranty recovery surcharges on the invoice for 
new vehicles. This has resulted in a new round 
of legislation and litigation as dealers seek to 
prohibit these surcharges.
  Most of the franchise laws originally 
addressed the issue of warranty reimbursement 
rates by requiring manufacturers to pay a rate 
comparable to the market rate or retail rate for 
comparable non-warranty repairs. The problem 
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was that the statutes did not expressly state whether the reimbursement 
rate applied to both the labor rate and parts rate.
  In Kronon Motor Sales, Inc. v. Ford Motor Co., 41 F.3d 338, 339–40 
(7th Cir. 1994), the court reviewed the Illinois statute that required the 
manufacturer to “adequately and fairly compensate each of its motor 
vehicle dealers for labor and parts.” The statute further elaborated:

In the determination of what constitutes reasonable 
compensation ..., the principal factor to be given consideration 
shall be the prevailing wage rates being paid by the dealers in 
the relevant market area in which the motor vehicle dealer is 
doing business, and in no event shall such compensation of 
a motor vehicle dealer for warranty service be less than the 
rates charged by such dealer for like service to retail customers 
of nonwarranty service and repairs.”

Id. The court held that the lack of any reference to “parts” when 
defining “reasonable compensation” indicated that the legislature did 
not intend to require the manufacturer to adjust the rate for parts to 
reflect the market rate. Similarly, in Brandon Chrysler Plymouth Jeep 
Eagle, Inc. v. Chrysler Corp., 898 F. Supp. 858, 862–63 (M.D. Fla. 
1995), the court also held that the statute only applied to the labor 
rate because Florida’s statute did not specifically state that it applied to 

parts. Instead, the statute only stated that “reasonable compensation” 
shall be paid to the dealer for “warranty repairs or service,” and shall 
not be “less than the amount charged by the dealer for like work to 
retail customers for nonwarranty repairs or service”. Id.
  Fortunately, both the Illinois and Florida legislatures disagreed 
with the court’s interpretation and amended the franchise statutes to 
expressly state that the manufacturer must reimburse the dealer for 
parts at the retail or market rate.1 Twenty three jurisdictions followed 
Illinois and Florida’s lead by amending their franchise laws to make 
it explicit that parts rates must be included and include a specific 
methodology to determine the retail rate for parts.2 The total number 
of jurisdictions, including Florida and Illinois, that expressly include 
the parts rate will rise to twenty six this fall when recent legislation in 
Colorado goes into effect that will also expressly require manufacturers 
to pay the retail rate for parts.3 Fifteen jurisdictions have franchise laws 
that explicitly require the manufacturer to pay the retail rate for parts, 
but do not set forth a specific methodology for determining the retail 
rate.4 A small minority of jurisdictions leaves the issue for negotiation 
between the manufacturer and dealer, but set a statutory minimum 
markup that a manufacturer cannot go below.5 
  A few jurisdictions have not updated their statutes and stand about 
where Illinois and Florida stood in the 1990s when courts held that 
the statutes did not cover the parts rate because it was not specifically 
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addressed in the statute. Kansas requires “reasonable compensation” for 
warranty work but does not define the term and does not state whether 
parts rates are included.6 South Carolina requires manufacturers to 
“fairly and adequately” compensate dealers for parts and labor, but 
does not provide any further definition or process to determine what 
is fair and adequate. Maryland and Alaska have no specific statutes on 
warranty reimbursement rates.
  And then there is Texas. Texas would seem to be leading the nation 
in protections for dealers as the statute defines “warranty work” as 
including parts and labor and requires manufacturers to pay an amount 
at least equal to the retail rate for similar nonwarranty work.7 Texas even 
sets forth a methodology and procedure for requesting an adjustment 
of the labor rate and protesting the failure of the manufacturer to 
honor the request.8 But the statute in Texas does not set forth a 
methodology and procedure for requesting an adjustment of the parts 
rate. Manufacturers have interpreted this as a purposeful omission and 
argue that Texas dealers cannot protest their parts rate under the statute. 
Dealers argued that the statute is unambiguous in that the definition 
of warranty work includes parts and the statute expressly states that 
dealers must be compensated for parts at the retail rate. No Texas dealer 
has pursued a protest on the parts rate all the way to a ruling before the 
Texas Department of Motor Vehicles. Also, dealers have spent most 
of their time at the legislature dealing with Tesla’s efforts to repeal the 
state’s franchise laws and have not put this issue before the legislature. 
As such, this issue has not been resolved in Texas. 
  In direct response to the additional costs imposed by the requirement 
to reimburse dealers for parts at the retail rate, several manufacturers 
have introduced a warranty cost recovery surcharge as an extra line 
item on the invoice for new vehicles. Dealers have responded with 
litigation and legislation.
  In Maine and New Jersey, dealers challenged manufacturer surcharges 
as violating the franchise laws’ requirement that the manufacturer 
reimburse the dealer at the retail rate. Dealers argued that the surcharges 
violated the statutes by allowing the manufacturers to avoid paying the 
retail rate. In both cases the dealers lost on the grounds that nothing in 
the warranty reimbursement rate statute expressly regulated the charges 
a manufacturer could include on its invoices.9 In Illinois, however, the 
statute does allow the manufacturer to recover the increase warranty 
costs if it enters into an express written contract to establish a uniform 
warranty reimbursement policy with the majority of its franchisees 
in the state.10 Dealers prevailed in an action against Nissan when the 
manufacturer assessed a surcharge without entering into the required 
agreement with a majority of its franchisees.11

  Maine’s legislature responded by amending the statute to expressly bar 
manufacturers from recovering its costs for reimbursing dealers under 
the statute.12 Florida, North Carolina, Virginia, Connecticut, and 

West Virginia have also amended their franchise statutes to expressly 
bar manufactures from uses surcharges to recover any part of their 
warranty reimbursement costs.13 

  Of course, the manufacturers have tried to fight back and have 
challenged both the warranty reimbursement requirements and 
surcharge prohibitions on constitutional grounds. So far, the 
manufacturers have not prevailed.14 While it appears that manufacturers 
efforts to set aside the warranty reimbursement statutes in the courts 
has subsided, there may be future battles in the state legislatures as 
most jurisdictions do not have express prohibitions on surcharges. 
  Dealer counsel, be aware of trends in the legislatures, courts, and 
administrative proceedings as these issues are currently evolving. Due 
to Tesla’s efforts to repeal state franchise laws, there is a concerted effort 
to push back against state franchise laws that benefit car dealers that 
could potentially sweep up warranty reimbursement provisions.15 It 
is already a challenge to guide dealers through the many requirements 
of the warranty reimbursement statutes, the extra steps that many 
manufacturers require to request a rate increase and the pitfalls of 
upsetting the manufacturer/dealer relationship by pursuing a protest. 
But if dealers, their counsel, and state dealer associations are not 
vigilant, there could be significant reversals of recent gains. 
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Erin H. Murphy
NADC Executive Director

Executive Director’s Message 

  The NADC Fall Conference held October 6-8 in Chicago was 
by all accounts a great success! Attendees of the Fall Conference 
enjoyed a change in venue at the Four Seasons Hotel Chicago and 
eight informative, timely educational sessions as well as two in-house 
counsel breakout sessions. For the third time in a row, the conference 
piggybacked the ATAE Conference in an effort to accommodate folks 
attending both meetings. There were an outstanding 229 members in 
attendance . . .  record breaking numbers for an NADC Conference! 

  NADC members who were not in attendance can benefit from 
the conference materials that have been uploaded to our website 
at www.dealercounsel.com. Please look under the “Discussions 
and Publications” section of the website under “Documents and 
Discussions” and please search “Conference Presentations”. If you 
have questions, please contact Jennifer Polo-Sherk at jpolo-sherk@
dealercounsel.com. 
  I would like to thank all of our event sponsors for their contributions 
to the Fall Conference. Many thanks to:

• Anderson Economic Group
• Armatus Dealer Uplift
• Bank of America
• BMO Harris Bank
• Bellavia Blatt

• CounselorLibrary.com LLC 
• CNA
• Crowe LLP
• Dave Cantin Group
• DHG Dealerships
• The Fontana Group, Inc.
• GW Marketing Services
• Haig Partners
• Kerrigan Advisors
• Moss Adams LLP
• Portfolio
• The Presidio Group
• Rosenfield & Company, PLLC

  It is with the help of our sponsors that we are able to elevate the 
quality of the conference while keeping the cost low for members.
  I would also like to thank the Program Planning Committee for 
putting together an excellent line up of sessions. Thank you to:

Eric Baker, Boardman & Clark LLP
Johnnie Brown, Pullin, Fowler, Flanagan, Brown & Poe PLLC
Deborah Dorman, ENYCAR
Donald W. Gould, II, Johnson DeLuca Kurisky & Gould, P.C.
Kevin Hochman, Keyes Automotive Group
Russell McRory, Arent Fox LLP
Shari Patish, Hall Automotive, LLC
Todd Shadid, Klenda Austerman LLC
Tim Sparks, Sonic Automotive, Inc.
Andrew Weill, Weill & Mazer
Bob Weller, Abbott Nicholson, PC

  Please save the date for the 2019 NADC 15th 
Annual Member Conference, April 28-30, 2019 at the  
Monarch Beach Resort, Dana Point, CA. The conference will be a 
two day program designed to provide you with updates, best practices, 
lessons learned and other useful information. If you are interested 
in submitting a session proposal for the conference please send the 
following information to emurphy@dealercounsel.com:

-  Session Topic
-  Outline and/or short description of session
-  Names and bios of presenters
-  Requested length of time

  Please check the website www.dealercounsel.com for more 
information and hotel reservation instructions in the “Upcoming 
Events” section. We look forward to seeing you at the Annual Member 
Conference!  

NADC Member Announcements

Do you have an announcement or accomplishment that you would 

like to share with the NADC community? Please send any news 

that you would like to share to:  emurphy@dealercounsel.com.
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NADC
Welcomes New Members 

Full Members:

William Krueger
North Coast Auto 
Independence, Ohio

James Grant Sharp
Five Star Automotive 

Atlanta, Georgia

Aaron Thom
Thom Ellingson, PLLP 
Minneapolis, Minnesota

William Woodward
von Briesen & Roper, s.c. 

Green Bay, Wisconsin

Fellow Members:

Jonathan Awner
Akerman LLP 
Miami, Florida

Anthony Cacciatore
Mac Murray and Shuster LLP

New Albany, Ohio

Justin Goldberg
Arent Fox LLP 

Los Angeles, California

Kevin Timson
Bellavia Blatt, PC 
Mineola, New York

Associate Member:

Mercer Capital
Scott Womack 

Memphis, Tennessee
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Tax Reform: Excess Business Losses
By Jennifer Kobylarz, CPA, MST, Tax Services Team, Rosenfield & Company, PLLC

  The Tax Cuts and Jobs Act (“TCJA”), passed on December 22, 
2017, repealed the rule for excess farm losses under § 461(l) and 
replaced it with a rule for excess business losses. Whereas the previous 
rule limited the deductibility of farm losses by farmers who received 
certain subsidies, the new rule applies to all noncorporate taxpayers in 
all fields of business for tax years beginning after December 31, 2017 
and before January 1, 2026. This limitation is for both active and 
passive businesses. Any excess business losses generated by a taxpayer 
will be disallowed in the current tax year and carried forward as a Net 
Operating Loss (“NOL”) under the new NOL rules (discussed later) 
included in the TCJA.   
  The new rule appears to have been put in place as an “anti-tax-

shelter” rule to limit the amount of business losses generated by sole 
proprietorships and other pass-through entities (i.e., partnerships and 
S-corporations). Tax professionals have speculated that the motivation 
behind this new loss limitation may have been one or more of the 
following: 

1.	 To prevent taxpayers from using business losses to offset 
nonbusiness income, including wages, interest, dividends, 
and capital gains; 

2.	 To limit the tax benefit of 100% bonus depreciation; and/or
3.	 To limit the use of business losses to reduce income subject to 

the lower pass-through tax rates. 
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through Moss Adams Wealth Advisors LLC. Investment banking offered through Moss Adams Capital LLC.
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What are Excess Business Losses? 
  Prior to the passing of the TCJA, § 469 limited Excess Farm Losses 
for taxpayers who received certain subsidies. These losses were carried 
forward to the next tax year as deductions attributable to the farming 
business. Under the new law, the Excess Farm Loss Limitation no 
longer applies; rather, the law now imposes a limitation on Excess 
Business Losses (“EBL”). 
  An EBL is the excess of a taxpayer’s aggregate deductions for the 
tax year over the sum of the aggregate gross income or gain for the 
tax year plus the applicable threshold. The applicable threshold for a 
single filer is $250,000; the applicable threshold for a married filing 
joint (“MFJ”) filer is $500,000. 
  To simplify it, a taxpayer cannot offset more than $250,000 (single) 
or $500,000 (MFJ) of non-business income with business losses. 
  Although business losses cannot be used to offset nonbusiness 
income (i.e., wages, compensation, interest, dividends, etc.) in excess 
of the threshold, the wording of “aggregate deductions” and “aggregate 
gross income” indicates that the losses can be used to offset other 
profitable business ventures. 
  Thomson Reuters provided the following examples of EBL: 

1.	 In 2018, T, a single taxpayer, has deductions of $500,000 from 
a business. T’s gross income from the business is $200,000. 
T’s excess business loss is $50,000 ($500,000 deductions – 
($200,000 income + $250,000 threshold)). The $50,000 EBL 
is treated as part of the taxpayer’s NOL carryforward in later 
years. 

2.	 The facts are the same as example 1, except that T is married 
and files a joint return. T does not have an EBL because the 
aggregate business deductions do not exceed the $200,000 
aggregate income plus threshold amount ($500,000 deductions 
– ($200,000 income + $500,000 threshold)).

Net Operating Losses
  For an NOL incurred in tax years beginning before January 1, 
2018, the rules under § 172 allowed for a two (2) year carryback 
or twenty (20) year carryforward of the loss. Additionally, there was 
no limitation on the amount of taxable income that the NOL could 
offset in the carryback or carryforward period. Under the TCJA, NOL 
carryforwards can no longer be carried back two years, but they can be 
carried forward indefinitely. Further, NOL deductions are now limited 
to 80% of the taxpayer’s taxable income.
   An EBL that is disallowed in the current year will be carried forward 
to the next year as an NOL carryforward. The EBL will be subject to 
the new NOL rules under TCJA. 
  Note that the EBL must be carried forward as an NOL even if the 
taxpayer has sufficient non-business income to absorb the business 
losses. 

  Since the EBL is carried forward as an NOL, the limitation is 
deferring the loss deduction until the next year that the taxpayer has 
taxable income (not necessarily business income). For example, assume 
a taxpayer has an EBL of $700,000 in year X. In year Y, the taxpayer has 
no EBL, taxable income of $750,000, and the NOL carryforward of 
$700,000 of EBL from year X. The taxpayer will have taxable income 
of $50,000 in year Y ($750,000 taxable income - $700,000 Prior Year 
NOL from EBL). 
  Unlike passive losses (which can only offset passive income), EBLs 
carried forward as NOLs are not limited to offsetting business income 
in the next year. Since the EBL carryforward falls under the NOL 
rules, the NOL can be applied against all types of income. However, 
any additional EBL in the next tax year would also have to be carried 
forward as an NOL.

Ordering Rules
  The EBL limitation rules are applied at the shareholder or partner 
level, based on the shareholder’s ownership interest or the partner’s 
interest in the partnership. 
  Business loss limitations are applied in the following order: 

1.	 Limitations based on the taxpayer’s tax basis in the entity (i.e., 
shareholder or partner basis); 

2.	 At-risk limitations; 
3.	 Passive activity loss limitations; and
4.	 EBL limitations. 

  The language of § 461(l) does not specifically address whether 
losses that are disallowed at the passive loss level are included in 
the EBL limitation calculation; however, based on how the other 
loss limitations are applied under the code, losses which are limited 
at the passive activity level are presumably excluded from the EBL 
limitation calculation (i.e., losses disallowed at the at-risk level do 
not then get limited again at the passive loss level). The American 
Institute of Certified Public Accountants (“AICPA”) wrote a letter 
to the IRS on August 13, 2018 requesting clarification and guidance 
on this limitation as well as how it will interact with other new code 
sections, such as the § 199A Deduction. Although there are areas of this 
limitation that need clarification, we are unlikely to see any guidance 
from the IRS on this issue this year. 

Jenn earned her Bachelor’s degree in Accounting and later her Master’s 
degree in Taxation from the University of Central Florida. She started her 
career working for a major auto dealership which showed her a deep insight 
into the industry. Her family has deep roots in the automobile industry, 
so her passion and insight was already there. Jenn joined Rosenfield & 
Company in 2012 and has truly enjoyed the small firm environment while 
providing the level of service and resources of a major firm.
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Contact James Taylor: jtaylor@thepresidiogroup.com
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Case studies and more information available at www.AndersonEconomicGroup.com
East Lansing | Chicago | Istanbul

We are experts on:

·  Lost profits & damages
·  Valuation & transaction due diligence
·  Market & sales performance analysis
·  Add point & termination studies

Consulting Services for Dealerships 
and their Attorneys

Dedicated to providing world-class service, 
innovative solutions and industry expertise, 
specializing in dealership valuations, due 
diligence and forensic/fraud services and 
much more to the automotive industry.

SM

IN THE AUTOMOTIVE SERVICE INDUSTRY

withum.comBob Brown, CPA, Partner  (732) 572 3900
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WWW.FONTANAGROUP.COM

ECONOMIC CONSULTING • LITIGATION SUPPORT

CERTIFIED BY:

From Auditing & Accounting Solutions to
Tax Planning & Compliance

100 Ring Road West, Garden City, New York 11530
www.autocpa.net/trust
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�������������� ��������������� �� ������

���������������������������������

����������������������������������
�������������������������������
���������������������������������

�����������������������
��������������������������������������
�����������������������������������

����������
����������������������������������������������������

�����������
������������������������������������������������������

������������������
���������������������������������������

DEALERS NEED HELP
Isn’t it time innovation and technology  
was used to help dealers do business? 

That’s what we’re here for. 

VISIT US ONLINE AT:
CALL US: 844-369-2001

Increasing fees and contracts have created a war of attrition.

2018 DEFENDER
Advertising Opportunities

o ½ page ad $150.00      

     5” high x 7.5” wide, no bleeds

o ¼ page ad $100.00      

     5” high 3.75” wide, no bleeds

Months:  

o	 Nov/Dec 2018

Contact:

Erin Murphy, emurphy@dealercounsel.com 

NADC

1800 M Street, NW, Suite 400 South

Washington, DC 20036

Phone: 202-293-1454  

Fax: 202-530-0659
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