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When any agency goes to a dealership to
do some kind of inspection, what procedure is
followed, if any? Most dealerships have many
entrances, from the showroom to the service
area or body shop. Someone may approach any
entrance, flash a badge or business card, and

then what?

e They are sent on their own through the
dealership to reach a particular person or
department?

* They are accompanied through the dealership
to the person or department they need, with
or without “chatter”?

e They wander aimlessly through the facility,
looking for what or whom they want?

e They are sent away rudely?

e They are stopped politely and asked to
identify themselves and their purpose before
the right individual is brought to them to
guide them appropriately?

If you think the last option is what is taking
place at most dealerships, think again. The first
four scenarios are much more prevalent. The first
four can lead to a much more involved inspec-
tion than what was originally planned, which

originally may have been limited in scope.
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Do Dealerships Need
Gatekeepers?

By Deborah Dorman, ENYCAR

Would you let a stranger wander through
your law office? You can usually control a single
entrance with a receptionist and waiting area,
but dealerships cannot. Government agency
personnel often arrive with an aura of authority,
and the random person they first encounter will
generally yield to that. Even worse, they may
offer information that leads to problems which
were not part of the original inquiry.

The best plan is to train those working near
entrances in the appropriate procedures. First,
have the “guest” sit down and fill out a form,
on company letterhead, that provides their full
identity, the purpose of the visit, and possible
outcomes (fines, criminal prosecution, research
only, etc.). The dealership has every right to
ask for this information (barring an emergency

situation with police). The frontline employee

NADC would like to wigh you
and your family a healthy and
happy holiday seagon!

and analyzed before use.

Disclaimer: The Defender articles do not constitute legal advice and are not independently verified. Any opinions
or statements contained in articles do not reflect the views of NADC. Cases cited in articles should be researched
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needs to explain politely and in a friendly manner that this is company
policy. In years of working with this system, our dealerships have
encountered only one person who resisted this process.

Using the form provides several benefits. First, it stalls the inspection,
so someone can be alerted to make some quick fixes. This provides
time to call for assistance from the dealer association or counsel or
both. Second, it psychologically turns the tables to put the dealership
in charge of the situation, instead of the inspector. You should discuss
warrants with the dealership, so that someone does not just angrily send
someone away, saying to get a warrant. This often results in a much
more extensive inspection, from an irritated inspector. On the other
hand, if the issue is serious and might lead to criminal prosecution,
the dealership might want to request a warrant. That is why it is good
to have a minute or two to place a phone call.

Depending on the purpose of the visit, certain persons of authority
at the dealership should be brought to the inspector (not the other
way around), whether it is a safety supervisor, general manager, or
someone else. This avoids the walk through the facility that might turn
up extra problems. Employees should not discuss any prior inspections
or audits by anyone of the facility. In other words, keep the cards close
to the chest. If no one of authority is immediately available, ask the
inspector if it is possible to reschedule the visit for a day or two, to
ensure the proper personnel are available. OSHA is often willing to do
this, when asked nicely. If not, be sure the inspector is escorted through
the least “dangerous” route to what they came to see, which might be
walking outside and back in another entrance, rather than through
other departments.

If the inspection proceeds, in the case of OSHA, bring someone
handy along to do immediate fixes, wherever possible. For example, it
is common to impose a fine for the guard on the bench grinder being
out of place. The fine may now be thousands of dollars. But a bench
grinder costs less than $100, so why not pick it up and throw it out,
instead of incurring a fine?

When the dust settles, and the inspector leaves with the innocuous
statement that the dealership will get a “report” (i.e., fines), that is
the time to contact counsel and/or the dealer association, and again
as soon as the “report” arrives, not the day before the deadline to
respond. The dealership should not respond without advice as to the
content, as they often go overboard in providing extra content that
could be used to establish willful violations, such as copies of e-mails
or prior inspections.

A little training on NOT having an “open door policy” can go a
long way to prevent mistakes and costly fines. Show your clients how

to take control of these situations for a much more positive outcome. B

Deborah Dorman has been the President of the Eastern New York Coalition
of Automotive Retailers for 24 years, and is licensed to practice law in NY
and DC. She is honored to be serving on the Board of Directors of NADC.
She is an active member of ATAE, and in her “spare time,” she directs,

acts, writes and designs for community theater.
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Updated Member Contact Information

Please make sure to notify NADC Staff
(info@dealercounsel.com) if your contact
information has changed so that your
records can be updated accordingly.

We will begin to list updated contact
information in The Defender so all
members can be aware of the change.

Updated Information:

Glen R. Goldsmith
Glen R. Goldsmith PA
Phone: 305.670.5500

Email: ggoldsmith@goldsmithpa.com

100% OWNERSHIP EQUALS
TRUE CONTROL.

Portfolio delivers to its clients
100% of the underwriting profits
and investment income from sell-
ing and delivering on the promises
of Vehicle Service Contracts and
any other F&l products that help
customers protect their vehicles.

Portfolio enables dealers to con-
trol their destiny - both as a deal-
ership owner, and as a human
being with personal goals. Like
taking care of their family's
future. Like creating a very
profitable asset outside
the dealership that no one
can take from them.

That's what we call control.

WE HELP THE
DEALER BUILD
PERSONAL WEALTH.

[
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Building Wealth for America’s Auto Dealers

To learn more
www.PortfolioReinsurance.com
or contact Steve Burke, CEO
(877) 949-6200
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President’s Message

Andy Weill
Weill ¢ Mazer
NADC President

A few year-end reflections:

First and foremost: Many congratulations for the arrival of Erin’s
daughter, Katherine Frances Murphy (Kate). Our newest associate
member was born November 14, weighing 9 pounds and measuring
20Y2 inches. Erin reports Kate and family are doing well. They have
our best wishes.

This also gives me an excuse to thank the AMS team for covering so
well during Erin’s maternity leave. The Fall Conference was supported
by Jennifer Polo-Sherk, Moira Skelley, and our Interim Director Justine
Coffey. All has stayed well on track, and best holiday wishes to them.

Now to turn to a more substantive, and challenging, issue: Often,
the Board needs to consider issues regarding who should or should
not be a member of the NADC. The question arises because there are
situations where a potential or current member has a representation
that in some respect is adverse to a dealer.

In wrestling with these issues, Rob Cohen made a point that I
think bears repeating. This is a professional association, made up of
lawyers who frequently have to juggle competing perspectives and make
judgment calls on what serves our clients’ interests. These judgments
are not always neat and easy. Often, reasonable people could reach
different conclusions based on the same facts. Our first and best
protection to adherence to our membership pledge is the informed,
good faith judgment of our membership. Mechanistic rules cannot
replace a sound internal ethical compass.

But this raises a challenge: we must be willing to take a close look
at our own conduct at times and be willing to engage in some critical
self-evaluation. Let me make this personal. I think of myself as a lawyer
aligned with dealers and have represented hundreds of them over the
years. At the same time, I have represented F&I providers and in
some situations in which a dispute has arisen between them and a
dealer. The situation is rare and usually involves a failing dealership
that has failed to perform on a contract obligation. I do not see this as
disqualifying me from NADC membership or violative of my pledge.
But it is important for me to at least recognize this situation, and to see
it clearly. While it has not happened yet, it is conceivable that a client
could ask me to take a position that would be of general disservice to
the dealer population. If confronted with that situation, I would be in
a pickle. By being aware of this possibility, I can hopefully steer myself

away from that unfortunate situation ever arising.

NADC DEFENDER

These will not always be easy situations. I have a great resource at
my disposal, however: my fellow members of NADC, who have seen
these issues from all angles. Discussions with my wealth of colleagues
is likely to bring clarity to any issue and practical suggestions on how
to proceed.

I invite anyone facing issues or questions about a potential ethical
question related to representation of a client and NADC membership
to reach out to me or to any NADC Board member for input and
assistance.

In that spirit, I offer a holiday statement of gratitude for the wealth of
wisdom, generosity of spirit, and character that has been my experience
as member, officer, and now President of NADC. This is a group
that engages with tough issues, talks openly and constructively, and
works toward our common goals. It has enriched my professional and
personal life immeasurably.

Happy holidays to all. ®

PLEASE NOTE: OUT OF OFFICE

Executive Director Erin Murphy is out on maternity leave from
November 10 through April 2". Please contact Justine Coffey,
Interim Executive Director, at jcoffey@dealercounsel.com or 202-
868-4423 in Erin’s absence.

NADC Member

Announcements

Do you have an announcement or
accomplishment that you would like to
share with the NADC community?

Please send any news that you would like to

share to: jcoffey@dealercounsel.com.
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Maximizing the value of your life’s work. HaigPartners.com | Alan Haig | alan@haigpartners.com | 954-646-8921

NADC 2018 Attorney Directory

UPDATES DUE: January 12, 2018

e Contact information for the directory will be obtained from your profile on the NADC website

e Login to make sure your profile is updated by January 12, 2018.
You can also purchase entry upgrades and ad space.

LISTING OPTIONS MULTIPLE STATE UPGRADE DISCOUNTS
Member is responsible for providing copy and HEADSHOT in high If you purchase an upgrade and would like to be listed in another state
resolution .EPS, .JPG or .PDF format by January 12, 2018. where you are licensed to practice the following discounts apply: 20%

for 2 states; 30% for 3-5 states; 40% for 6+ states.
Basic Listing in Organization’s State - FREE

Contact information, practice areas ADVERTISEMENT OPTIONS
Member is responsible for providing ART in high resolution .EPS, .JPG
Basic Listing in Multiple States - $10.00 per additional state or .PDF format by January 12, 2018.

Basic information listing in multiple states
Half Page Ad - $165

65 Word Upgrade - $29.00 per state 5x4” color ad listed by your organization’s state
Includes headshot adjacent to listing and up to 65 words to be used to
describe attorney/practice Full Page Ad - $295

5x8” color ad listed by your organization’s state

125 Word Upgrade - $59.00 per state
Includes headshot adjacent to listing and up to 125 words to be used Contact Jennifer Polo-Sherk at jpolo-sherk@dealercounsel.com for
to describe attorney/practice more details.
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Nagle

I have observed over the years that third party vendors in the retail
automotive industry show a great deal of ingenuity in coming up with
“new” and “innovative” products that are purportedly not subject to
regulation by the appropriate federal or state agencies. A new one
that is now making the rounds touts ringless voicemail drops that are
exempted from FTC and FCC laws and regulations. The technology
allows these vendors to directly link to a telephone company’s voicemail
server and drop a voicemail onto a customer’s cell phone without it
ringing. Messages often come with voicemail scripts, which feature lines
that have appeared in promotional mailers, such as, “I have customers
looking for a vehicle like the one you are driving.”

The provider claims that its technology is essentially computer-
to-computer communication—not a call or a contact between the
message provider and the customer. Because a call is never made,
the vendors’ promotional materials exclaim that its ringless voicemail
technology is excluded from FT'C and FCC oversight. This promotion
will undoubtedly spark interest among many of our dealer clients.
But before jumping in with both feet, it is important we caution our
clients that the current regulatory landscape is not as clear as has been

advertised.

Regulators Have Yet to Leave a Message
At best, it is unclear whether federal regulatory authorities will
consider ringless voicemail to be exempt from regulatory oversight and
the Telephone Consumer Protection Act (TCPA). This uncertainty
is because there remains no definitive regulatory interpretation on
whether a ringless voicemail would constitute a call under the TCPA.
The TCPA makes it “unlawful for any person within the United

States ... to make any call (other than a call made for emergency

Ringless Voicemail Drops:
Regulated or Not?

By Ronald C. Smith and Joel T. Nagle, Bose McKinney ¢ Evans LLP

Feature Article

using any automatic telephone dialing system or an artificial or
prerecorded voice ... to any telephone number assigned to a paging
service, cellular telephone service, specialized mobile radio service,
or other radio common carrier service, or any service for which the
called party is charged for the call.” 47 U.S.C.A. § 227(b)(1)(A)(iii).
Two separate companies that offer the technology (VoApps, Inc. and
All About the Message, LLC) filed petitions for declaratory ruling
with the FCC. Both petitions requested that the FCC declare that
the delivery of a voice message directly to a voicemail box does not
constitute a “call” that falls under the strict requirements of the TCPA.
Both companies, however, withdrew their petitions before the FCC
ruled on the matter. Neither company explained the reasons for their

withdrawal. Presumably, these pre-ruling withdrawals were likely the

Don't let another season slip by
without the right team by your side.

TAX SERVICES
ATTESTATION SERVICES
OPERATIONS
LITIGATION SUPPORT

DEALERSHIP VALUATIONS
IT & DMS CONSULTING
RISK MANAGEMENT
SUCCESSION PLANNING

<

With over twenty years in the Automotive Industry,

we are more than your average accounting firm.

000

1.888,556.1154

ROSENFIELD &1 8

TrapimioNaL Values | ExTRACRDINARY RESULTS

ROSENFIELDANDCOD.COM

purposes or made with the prior express consent of the called party)
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result of significant opposition on various fronts. For example, the

petition filed by All About the Message was strongly opposed by several

Welcomes New Members

consumer advocate groups, a few state attorneys general, and a group
of U.S. Senators. These opponents asserted that ringless voicemails
would circumvent the spirit and purpose of the TCPA to prevent
unwanted robocalls and would open the floodgates for companies to
place unlimited unwanted calls to consumers.

The petition did have its supporters though, including the
Republican National Committee and the U.S. Chamber of Commerce,
who argued that ringless technology was not intrusive and that an
adverse finding by the FCC would infringe on the First Amendment
rights of companies like All About the Message.

Without Further Clarification, Advise Caution

We wanted dealer lawyers to have this information so that they could Full Members
properly advise their clients based upon solicitations your clients might .

. . . . Sarah Feingold
receive. Our two cents: without further clarification from the FCC, Vioom, Inc.
caution your client that there remains a possibility, if not probability, New York, NY
that the FCC will consider a ringless message to constitute a call. ®

Jeremy Hebert

o ] ) Becker & Hebert, LLC
Ronald Smith is a partner at the law firm of Bose McKinney ¢ Evans in Lafayette, LA
Indianapolis, Indiana and is chair of the firm’s Automotive Law Group. He
has represented several hundred franchised vebicle dealerships throughout Karl Kerschner
. . . . Reineke Family Dealerships, Inc.
the Midwest, Southeast, and Eastern United States along with various .
Findlay, OH

vehicle trade associations for over 45 years.

Associate Members

Baker Tilly Virchow Krause, LLP

Allan Mader
Group. He represents franchised automobile dealers and vebicle trade Appleton, WI

Joel Nagle is a partner at the law firm of Bose McKinney ¢ Evans in
Indianapolis, Indiana and is a member of the firms Automotive Law

associations in various civil litigation, legislative, and regulatory matters.
Motor Vehicle Software Company
Joseph Nemelka
Agoura Hills, CA

SAVE the DATE!

Fellow Members

NADC 14" Annual e e b
Member Confer Brentwood, TN

Clay Scheitzach
DriveTime

Tempe, AZ
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Season's Greetings
from

Dealer Risk Services

Est. 1968

Insurance Expertise
for the
Automotive Industry

ECONOMIC CONSULTING ¢ LITIGATION SUPPORT ._
RW% RICHARDS, WITT & CHARLES, LLP
_/ ‘ CERTIFIED PUBLIC ACCOUNTANTS
| Discover why so many successful automobile

dealers have put their trust in us for over

THE From Auditing & Accounting Solutions to
Tax Planning & Compliance
FO N TA N A 100 Ring Road West, Garden City, New York 11530

www.autocpa.net/trust
WWW.FONTANAGROUP.COM info@autocpa.net 516.741.0515

GROUP INC.

When it comes to dealership KERRIGAN ADVISORS
valuations, we wrote the book.

Authors of NADA's A Dealer Guide to Dealership Valuation

Dealerships Are Far Too Valuable
Diane Anderson Murphy, Dealer Valuation Services

(206) 302-6523 WWW.MOSSADAMS.COM

to be Sold Any Other Way

MOSS-ADAMS o werngan | (949) 202-2200
LLP

Certified Public Accountants | Business Consultants
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IN THE AUTOMOTIVE SERVICE INDUSTRY

- JL
)
Dedicated to providing world-class service, w I t h u m

innovative solutions and industry expertise, AUDIT TAX ADVISORY

specializing in dealership valuations, due
diligence and forensic/fraud services and
much more to the automotive industry.

BE IN APOSITION OF STRENGTH*"

Bob Brown, CPA, Partner (732) 572 3900 withum.com

Consulting Services for Dealerships

oo and their Attorneys
ECONOMIC
GROUP

We are experts on:

lu, - Lost profits & damages ]
K - Valuation & transaction due diligence
- Market & sales performance analysis
A - Add point & termination studies

Case studies and more information available at www.AndersonEconomicGroup.com
East Lansing | Chicago | Istanbul

W E I N E R I I ‘ Cerified Public Accountanis & Consultanis

Providing Automotive Litigation Support,
Valuations, and Mergers & Acquisitions Assistance
From a Unique Perspective

For More Information Contact:

Larry Weiner, CPA, CrFA, Managing Partner
201.746.9700 Ext:305 or lweiner@weinerlic.com
85 Chestnut Ridge Rd, Suite 114

Montvale, NJ 07645

www.weinerllc.com

COMMITTED TO YOUR SUCCESS

T.‘I'a
cor CNA NATIONAL

WARRANTY CORPORATION
www.cnanational.com | 800.345.0191

ADD PERSPECTIVE

Maximize your service to dealers with strong

financial experience and resources.

T 1]

Ji"l‘”l"'"
1

I ILLALALL

& SO

ADVISORY | OUTSOURCING | AUDIT AND TAX

CliftonLarsonAllen

CLAconnect.com/dealerships

©2016 CliftonLarsonAllen LLP

DHG dealerships

driving relationships forward

2,500+ 140+ 6

Rooftops Dedicated Of The Top 10 States With
Served Dealership Dealership Groups Dealership
Nationwide Professionals Are DHG Clients Clients

877.DLR.CPAs | dealerships@dhgllp.com
Assurance | Tax | Advisory | dhglip.com/dealerships

Visit www.compli.com/nadc to take
our free dealership compliance moli
appraisal or call 1-866-294-5545. comp ot Gomprce

NADC DEFENDER

CAPITAL AUTOMOTIVE

100% Real Estate Finance

Serving dealersfor over 18 years

Gabe Robleto Dan Garces Willie Beck lay Ferriero
WP, Acquisitions VP, Acquisitions SVP, Director of Acquisitions  President& CEQ
394-1325 703-394-1315 703-304-1323 703-3594-1319

WwWww capitalautomotive.com
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Marketing Services

New England’s Most Experienced Auto Dealership Broker

OVER 34 YEARS OF DEAL MAKING
WITH MORE THAN 400 STORES SOLD

Brokering Appraisals Litigation
Market Consolidation Solutions

We Are The DealWizards

Office 857-404-0226 Mobile 508-395-2500
E-mail gordon@gwmarketingservices.com Web gwmarketingservices.com

DEALERS NEED HELP

Increasing fees and contracts have created a war of attrition.

Isnt it time innovation and technology
was used to help dealers do business?
That's what we're here for.

844-363-2001 dmxio

VISIT US ONLINE AT:

Retail Warranty Reimbursement

$100,000 per store annually

ﬂ 3,000 dealers nationwide

Y AN

ARMATUS

DEALERUPLIFT

Industry's only
Turn-Key provider

Exclusively endorsed by 12
State Dealer Associations

888-477-2228
info@dealeruplift.com | www.dealeruplift.com

il k.

— = Reynolds
&Reynolds

Integration that Powers Performance®

@CounselorLibrarycom, uce

ways we make your job easier...

'.\'1' THE Industry leaders
R\ PRESIDIO since 1997

/‘Il GROUP

Focus on your business.

Let Presidio help maximize the
value you have created and
monitize it for you.

Contact James Taylor: jtaylor@thepresidiogroup.com
(415) 449-2520 | www.thepresidiogroup.com

Presidio Merchant Partners, LLC

Member FINRA/SIPC

NADC DEFENDER

Find the solution for your automotive needs:

www.reyrey.com

Y page ad $150.2  5” high x 7.5” wide, no bleeds
Y. page ad $100.2  5” high 3.75” wide, no bleeds

Months:

O January 2018 O June 2018

O February 2018 O July/August 2018
O March 2018 O September 2018
O April 2018 O October 2018

O May 2018 O Nov/Dec 2018
Contact:

Erin Murphy, emurphy@dealercounsel.com.

NADC

1800 M Street, NW, Suite 400 South
Washington, DC 20036

Phone: 202-293-1454

Fax: 202-530-0659
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BE A CONTRIBUTOR!

We are always looking for submissions to

publish in the Defender. Please send your

Jami Farris, Editor
jamifarris@parkerpoe.com

Michael Charapp, Assistant Editor
mike.charapp@cwattorneys.com

Defender, The NADC Newsletter is published by the
National Association of Dealer Counsel
1800 M Street, NW, Suite 400 South, Washington, DC 20036
Phone: 202-293-1454 « Fax: 202-530-0659 * www.dedlercounsel.com

contributions or proposals for articles to:
Jamifarris@parkerpoe.com

NADC Board of Directors

Andrew J. Weill Rob Cohen Melinda Levy-Storms
Weill & Mazer Auto Advisory Services, Inc. The Niello Company
San Francisco, CA Tustin, CA Sacramento, CA
President Past President

Russell McRory
Johnnie Brown Michael Charapp Arent Fox, LLP
Pullin, Fowler, Flanagan, Brown & Poe PLLC Charapp & Weiss, LLP New York, NY
Charleston, WV McLean, VA
Vice President Past President Shari Patish

Hall Automotive, LLC
Jami Farris Jonathan P. Harvey Virginia Beach, VA

Parker Poe Adams & Bernstein LLP

Jonathan P. Harvey Law Firm

Charlotte, NC Albany, NY Jim Sewell, Jr.
Treasurer Past President Smith Law Firm, PC.
Helena, MT

Scott Silverman Eric Baker
Silverman Advisors Boardman & Clark LLP Todd Shadid
Boston, MA Madison, WI Klenda Austerman LLC
Secretary Wichita, KS

Michael Dommermuth
Stephen P. Linzer Fairfield and Woods PC Ronald Smith
Tiffany & Bosco, P.A. Denver, CO Bose McKinney & Evans LLP
Phoenix, AZ Indianapolis, IN
Immediate Past President Deborah Dorman

ENYCAR Tim Sparks
Oren Tasini Albany, NY Sonic Automotive, Inc.
Haile, Shaw & Pfaffenberger, P.A. Charlotte, NC
North Palm Beach, FL Donald W. Gould, II

Past President Johnson DeLuca Kurisky & Gould, PC.  Robert Weller II
Houston, TX Abbott Nicholson PC

Patricia E. M. Covington Detroit, MI

Hudson Cook, LLP Kevin Hochman

Richmond, VA Keyes Automotive Group Erin H. Murphy

Past President Van Nuys, CA NADC Executive Director

Washington, DC
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