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At the April Spring Conference, NADC for
the first time offered a Dealer 101 program,
focusing on dealership operations for those
new to the automotive dealership practice. As
the participants gave great reviews of Dealer
101, the purpose of this article is to provide
some additional information that may be
useful for those new to the industry. With more
than twenty-four years of experience working
with car dealers, and having started with no
automotive background at all, I can shed some
light on the differences between automotive
attorneys and their dealership clients, and how
to achieve desired results. (“Green Pea,” by the
way, is what a new car salesperson is sometimes
called.)

Attorneys are, for the most part, cautious
souls, having learned how to visualize worst
case scenarios, to follow precedent, and to base
decisions on facts, figures, and logic, to the
extent possible. Whether timid or aggressive,
attorneys believe in thorough research, expert
opinions and data, and prevention of legal
issues from arising in the first place. Of course,
attorneys can and should be creative and
sometimes even daring in zealously fighting
for their clients, so I do not mean to paint

a picture of any of us as little rabbits in the
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By Deborah Dorman, ENYCAR

background. There are many lions out there, as
it should be. The first line of defense, however, is
prevention: understanding the hazards and rules
and attempting to get clients to follow them.

I will describe several groups of new car
dealers in the industry today. The first are
the self-made millionaires (whom I will dub
the “Cowboys”). The Cowboys began with a
love of cars, perhaps in sales or even in prep
departments and worked their way up. For the
most part, they are older, because no one can
really work their way into ownership anymore,
and they are risk takers, mostly self-educated,
who have seen vast changes in the business and
may or may not be moving along with the pace
of that change. They are usually well-known and
involved in the local community, have long term
relationships with customers and vendors, and
highly value loyalty. The second group are the
better-educated sons and daughters of the first
group (whom I will call the “Successors”). These
Successors were born into the business, and
often thought they would try some other career,
only to return to the fold for the opportunity
offered and the pressure that may have come
to bear from their families. Successors tend
to be in their 30s and 40s, less interested in

social networking within the industry, and

and analyzed before use.

Disclaimer: The Defender articles do not constitute legal advice and are not independently verified. Any opinions
or statements contained in articles do not reflect the views of NADC. Cases cited in articles should be researched
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somewhat more focused on data, regulation, and education. The third
group are the “Investors,” the public companies that are looking for
stockholder return on investment (“ROI”) from the dealerships more
than community presence. The Investor dealerships are often run
from a corporate headquarters in another location, but implemented
by General Managers who are on site locally. The larger organizations
often have more “corporate” systems in place for human resources and
regulatory compliance, but they may find it more difficult to keep tabs
on the local operations.

The first two groups are shrinking in numbers as they tend to
operate “single points” (one dealership/franchise). In today’s economic
climate, it has become increasingly difficult to keep a single point
profitable, especially since the regulatory burdens are the same and the
manufacturers (OEMs) have so much control. As a result, the Investors
are the fastest growing segment of ownership, although some locally
and family-owned dealer groups are also in expansion mode.

Cowboys often make decisions “from the gut.” They earned their
status and financial position, and rely on that experience and power
to call the shots. They rarely want to retire and may have difficulty
turning over the reins to the next generation. Some have embraced
technology, but others cannot. The Successors find themselves with
instant status that may be resented by others at the dealership. They

cither disregard that negativity or work extra hard to prove themselves.

They see the need for technology, but unless they are Millennials,
they may have trouble embracing it. If Successors are Millennials, it
is second nature. Many Successors have attended either Northwood
University, the NADA Dealership Academy, or other colleges.
Decisions are based more on analysis or reliance on experts or both.
Many of these Successors are either seeking a social life or looking for
family time alongside grueling hours of work. The General Managers
of the Investor group have to answer to the corporate authority, but
they may have significant power over the particular dealership(s) they
run. However, they will not be making decisions based on gut feelings
or today’s numbers, as many Investors are publicly traded companies.

It is important to understand whichever type of client you have.
What you see as an obvious need for cautious and preventive measures
may not seem like a necessary investment to the client, and how you
get them to take your advice could be a constant struggle, as it is for
those of us who advise them at their dealer associations. The more you
can simplify the requirements and automate the processes, the better.
Dealers will always want to know (and deserve to know) what are actual
legal requirements and what are “best practices.” They do not have
the time or desire to read manuals or books on compliance topics, so
checklists and forms are key. Webinars may seem appealing, and may
be necessary in some cases, but often lose effectiveness due to other

distractions. Training and processes imposed by the manufacturers can

Dealer Risk Services
Est. 1968

Providing insurance expertise to the automotive industry

www.DealerRiskServices.com
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be overwhelming. It is dangerous to discuss laws or regulations that
have been proposed, but not passed, because dealers will remember
the content as if it had happened, when in fact, it may never come to

fruition. I try to distill all regulatory schemes into this basic framework:

1. Put someone who has some degree of authority in charge of
reviewing the regulations (for either all compliance or for
one particular program, such as Safeguarding/Red Flags,).

2. Evaluate the dealership’s current status with respect to the
regulations. This can be accomplished by onsite meetings,
interviews, and review of vendor agreements, among other
things.

3. Write up a plan.

4. Train the appropriate personnel and document the training
(as the employees often do not remember that they received
the training and often tell auditors/inspectors that they were
not trained).

5. Implement the plan.

6. Periodically review the plan and make revisions and retrain

as necessary

We try to do live, face to face, training when possible. The Cowboys
still believe in this process, but they do not want to attend themselves.
The Successors think they are too busy, but they actually like this
approach if we can get them in the room. With the Investors’ local
dealership staff, their participation is dependent on whether their

corporate offices encourage them to attend training locally, as they also

Please make sure to notify NADC Staff
(info@dealercounsel.com) if your contact
information has changed so that your
records can be updated accordingly.

We will begin to list updated contact
information in The Defender so all
members can be aware of the change.

Updated Information:
John Forehand
Kurkin Forehand Brandes LLP
Phone: 850-391-5060
Email: jforehand @kfb-law.com

tend to have more compliance support provided from their corporate
offices. Stick to the short time frame, bullet points, and the simple,
most practical solutions, and recognize that your clients are coming
from a totally different point of view and training, and maybe, just

maybe, you can lead them to water AND get them to drink. ®

Deborah Dorman has been the President of the Eastern New York Coalition

of Automotive Retailers for 24 years, and is licensed to practice law in NY
and DC. She is honored to be serving on the Board of Directors of NADC.

She is an active member of ATAE, and in her “spare time,” she directs,

acts, writes, and designs for community theater.

NADC Member
Announcements

Do you have an announcement or
accomplishment that you would like to
share with the NADC community?

Please send any news that you would like
to share to: emurphy@dealercounsel.com.

000
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With over twenty vears in the Automotive Industry, we
are more than your average accounting firm.

ROSENFIELDANDCG.COM |

Ed loved surprises... Until his tax bill came.
Don’t be like Ed... Call us today!

TAX SERVICES
ATTESTATION SERVICES
QPERATIONS

LITIGATION SUPPORT
RISK MANAGEMENT
SUCCESSION PLANNING

DEALERSHIP VALUATIONS
IT & DMS CONSULTING

<

ROSENFIELD (&)

TRADITIONAL VALUES | EXTRACRDINARY RESULTS

1,888.556,1154
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Executive Director’'s Message

» Erin H. Murphy
"k NADC Executive Director

Our Fall Conference is fast approaching. We will be meeting at the
Ritz-Carlton, Chicago on October 22-24, 2017. For the fifth year,
due to popular demand, we have extended the program by a half day,
making the total education program 1% days. There are so many
interesting, timely topics to cover, and it was clear that one day was

not enough. The conference schedule is as follows:

TUESDAY, OCTOBER 24

7:30 to 8:30 am
8:30 to 10:00 am

10:00 to 10:15 am
10:15 to 11:15 am

11:15 to 11:30 am
11:30 am to 12:30 pm

12:30 to 12:45 pm

Breakfast

Session 6: NADA Update

Andy Koblenz, NADA

Paul Metrey, NADA

Break

Session 7: Overcoming Manufacturer Obstacles
and Objections to Enhance Dealer Warranty
Repair Profitability

Len Bellavia, Bellavia Blatt ¢ Crossett, PC.

Joe Jankowski, Armatus Dealer Uplift

Christopher Koenig, Bellavia Blatt & Crossett, PC.
Break

Session 8: Dealership Compliance and Ethics
Programs

Kelly Baker, Asbury Automotive

Melanie Joo, The Scali Law Firm

Melinda Levy-Storms, The Niello Company

Chris Scali, 7he Scali Law Firm

Closing Remarks

SUNDAY, OCTOBER 22

3:00 to 5:00 pm
5:30 pm
6:00 to 7:30 pm

Board Meeting
New Member Reception
Reception

MONDAY, OCTOBER 23

7:00 to 8:00 am
8:00 to 8:15 am
8:15 to 9:45 am

9:45 to 10:15 am
10:15 to 11:15 am

11:15 to 11:45 am
11:45 am to 12:45 pm

12:45 to 2:15 pm

2:15 to 3:15 pm
3:15 to 3:30 pm

3:30 to 5:00 pm

5:00 to 6:30 pm

NADC DEFENDER

Breakfast

Opening Remarks

Session 1: The Cyborgs are Coming! The
Cyborgs are Coming! The Ethical Concerns
with the Latest Technology Disruptions
Stuart Teicher, Teicher Profeéssional Growth
Break

Session 2: Framework Agreements and this
Impact on Dealership Groups

Aaron Jacoby, Arent Fox LLP

Ken Rosenfield, Rosenfield & Company

Break

Session 3: Financial and Legal Issues Affecting
Multi-Franchise Buy/Sells

Ed Impert, Lithia Motors, Inc.

Erin Tenner, Gray Duffy LLP

Sid Tobiason, Moss Adams

Lunch and Community Service Project:
Partnering with Local Dealerships for Summer
Jobs for Under Resourced Youth

Robert Shimberg, Hill Ward Henderson
Michelle Shimberg, Treasurer, Men of Vision Inc.
Session 4: Emerging Technology Issues
Affecting Dealers

Brad Miller, NADA

Break

Session 5: Impact of Dealership Reinsurance
Mark Barnes, Portfolio

David Blum, Akerman Senterfitt

John Buelow, ClifionLarsenAllen

Ryan Kerrigan, Kerrigan Advisors

Reception

Please register now so you will not miss out on this valuable
educational opportunity and get a chance to network and make new
friends and connections. CLE Credit will be available for the 600
minutes (including 90 minutes of ethics) of educational program
pending approval in your state (10 credits for states that calculate 60
minutes per credit; 12 for states that use 50 minutes per credit). The
“Community Service Project” session will be a lunch session, and may
not be eligible for CLE credit in some states. For states that do not
approve this session, 570 minutes of educational program (totaling
9.5 credit hours for states that calculate 60 minutes per credit and
11.4 for states that use 50 minutes per credit) will be available.

Checkout the NADC website, www.dealercounsel.com for a
detailed agenda and to Register.

See you in Chicago! B

HOTEL INFORMATION

Reservations must be made directly with The Ritz-Catlton, Chicago
hotel online or by calling 1-800-542-8680. Reference the “2017
NADC Fall Conference” to receive our discounted rate of $289 plus
tax. Only a select number of rooms are available before and after the
meeting dates. Please call the number above to check the availability and
to secure additional dates if available.

The room block deadline for hotel reservations is October 2, 2017.
Make your reservation early to avoid the room block selling out.

Reserve your room now!

Deposits will be refunded for rooms cancelled more than seventy-two
(72) hours prior to arrival.

The hotel address is:

The Ritz Carlton, Chicago

Water Tower Place, 160 E Pearson Street

Chicago, IL 60611 I: | E
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2017 NADC
FALL CONFERENCE

October 22 - 24
The Ritz-Carlton, Chicago

THANK YOU TO OUR SPONSORS
NADC would like to thank the following event sponsors:

& CounselorLibrary" m
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On May 2, 2017, the California First District Court of Appeal,
decided the matter of Guarantee Forklifi, Inc., dfbla GFL, Inc. v.
Capacity of lexas, Inc., Case No. A147954, holding that dealerships
do not have to be licensed by the California DMV to have standing
to sue manufacturers for their violations of the Vehicle Code. This
ruling expanded the protections afforded to all California dealerships
by creating a new, expansive law that holds manufacturers liable for
their violations of the California Vehicle Code.

In the action, MLG Automotive Law represented GFL, a family-
owned tractor-trailer business in Alameda County. GFL had been a
long-standing dealer of Capacity, the manufacturer of tractors. When
Capacity abruptly terminated GFL as a dealer, GFL filed a protest
before the New Motor Vehicle Board.

Under California Vehicle Code § 3066, when a protest is filed,
the manufacturer’s termination notice is stayed until the Board
determines whether good cause exists to terminate the dealer. After
being served with the NMVB protest (and being informed of the
stay), Capacity proceeded with termination proceedings anyway, and
refused to recognize GFL as a dealer. Capacity refused to ship GLF
parts or vehicles during any portion of the protest proceedings.

When Capacity refused to honor the automatic stay of the
termination proceedings, GFL sued Capacity in Superior Court,
secking monetary damages for the lost profits it sustained from the
forced closure. Capacity defended the Superior Court action, claiming
that because GFL did not have an occupational dealer license by the
DMY, it was not a “licensee” under the Vehicle Code. As Capacity
argued, because GFL was not a licensee, it was not entitled to sue for
monetary damages.

On summary judgment, the Superior Court accepted Capacity’s
argument and dismissed the case. MLG filed an appeal on behalf of
its client, arguing that the legislative intent in enacting the Vehicle
Code was to hold manufacturers to a standard of performance, not to
provide a shield against dealers who failed to maintain occupational
DMV licensing.

Noting that the issue had never been decided by California’s
judiciary, and that the case was one of first impression, the First
District Court of Appeal agreed with GFLs position, and held that in
California an unlicensed dealer does have standing to bring a claim in
civil court for damages against a manufacturer for alleged violations
of the Vehicle Code.

The ruling in GFL v. Capacity is a watershed moment for the
automotive community. In situations where a dealer has lost its
license, or failed to yet obtain one, a claim may still lie against a

manufacturer for Vehicle Code violations. The situation could

NADC DEFENDER

California Court Recognizes
Unlicensed Dealers Have Rights, Too

By Jonathan Michaels, MLG Automotive Law, APLC

Feature Article

commonly arise in dealer termination proceedings if, for instance,
the dealer failed to maintain its licensing throughout the proceedings
and wanted to assert a claim against the manufacturer for coercive
conduct. In a case where a dealer was wrongfully terminated, such a
claim could have significant value.

Unlicensed dealers would also get to enjoy the benefits of California
Vehicle Code § 11726, which entitles a prevailing dealer (but not
a prevailing manufacturer) to recover its reasonable attorneys’ fees,
in addition to other relief provided by the trial court. For dealers
outside California, the decision may be instructive to other courts
who face the issue, as developed case law is extraordinarily thin on
the topic. For dealers everywhere, this is one victory that will not be

soon forgotten. ®

Jonathan Michaels is the Managing Partner of MLG Automotive Law, a
boutique Newport Beach law firm dedicated exclusively to the automo-
tive industry. In his tenure as a dealer advocate, Michaels has litigated
cases against nearly every major auto manufacturer in the world.

100% OWNERSHIP EQUALS
TRUE CONTROL.

Portfolio delivers to its clients
100% of the underwriting profits
and investment income from sell-
ing and delivering on the promises
of Vehicle Service Contracts and
any other F&l products that help
customers protect their vehicles.

Portfolio enables dealers to con-
trol their destiny - both as a deal-
ership owner, and as a human
being with personal goals. Like
taking care of their family's
future. Like creating a very
profitable asset outside
the dealership that no one
can take from them.

That's what we call control.

WE HELP THE
DEALER BUILD
PERSONAL WEALTH.

/
-
(X7

Building Wealth for America’s Auto Dealers

To learn more
www.PortfolioReinsurance.com
or contact Steve Burke, CEO
(877) 949-6200
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NADC Welcomes
New Members

Full Members
Ellen Bandel
Victory Automotive Group
San Juan Capistrano, CA

Brett Myerson
Priority 1 Automotive Group, Inc.

Towson, MD

Richard Stefani
Gray, Stefani & Mitvalsky, PLC
Cedar Rapids, IA

Trade Association Executive
Member
Bruce Knudsen
Montana Auto Dealers Association

Helena, MT

Fellow Members
Nicholas Chapie
Abbott Nicholson, PC.
Troy, MI

Dana Foster
JM&A Group
Deerfreld Beach, FL

Benjamin Jordan
Georgia Automobile Dealers Association

Atlanta, GA

Michael McMahan
Arent Fox LLP
New York, NY

Dustin Plummer
Mallor Grodner LLP
Bloomington, IN

Kimberly Ross
Ford Harrison

Chicago, IL

Associate Member
Armatus Dealer Uplift
Joe Jankowski

Hunt Valley, MD

NADC DEFENDER

FALL CONFERENCE

The Ritz-Carlton, Chicago

2017 NADC

October 22 - 24

Register Now!

FANILOWOLNY/NOD SWYQYSSON A

INSIGHT
RISES IN

Here, the sun rises on the exhilaration of knowing
you’re on the right path. Our professionals work
with more than 1,000 dealerships and can help

your client set a course with industry-smart
accounting, consulting, and wealth management

services, including valuations and succession
planning. We invite you to discover how
Moss Adams can help dealerships thrive.

RISE WITH THE WEST.

MOSSADAMS

Assurance, tax, and consulting offered through Moss Adams LLP. Wealth management offered through
Moss Adams Wealth Advisors LLC. Investment banking offered through Moss Adams Capital LLC.
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ECONOMIC CONSULTING - LITIGATION SUPPORT ..h

- RICHARDS, WITT & CHARLES, LLP
A\ RWC ’ :
— I~

CERTIFIED PUBLIC ACCOUNTANTS

Discover why so many successful automobile
dealers have put their trust in us for over

THE From Auditing & Accounting Solutions to
Tax Planning & Compliance
F O N TA N A 100 Ring Road West, Garden City, New York 11530

GROUP, INC. www.autocpa.net/trust
WWW.FONTANAGROUP.COM info@autocpa.net 516.741.0515

When it comes to dealership
valuations, we wrote the book.
Y% page ad $150.2 5" high x 7.5” wide, no bleeds

Authors of NADA's A Dealer Guide to Dealership Valuation Y page ad $100.2 5" high 3.75" wide, no bleeds
Diane Anderson Murphy, Dealer Valuation Services Months: O September 00 October [ Nov/December
(206) 302-6523 WWW.MOSSADAMS.COM Contact:

Erin Murphy, emurphy@dealercounsel.com

MOS S AD AMS P NADC, 1800 M Street, NW, Suite 400 South, Washington, DC 20036

Phone: 202-293-1454 Fax: 202-530-0659

Certified Public Accountants | Business Consultants
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IN THE AUTOMOTIVE SERVICE INDUSTRY

- JL
)
Dedicated to providing world-class service, w I t h u m

innovative solutions and industry expertise, AUDIT TAX ADVISORY

specializing in dealership valuations, due
diligence and forensic/fraud services and
much more to the automotive industry.

BE IN APOSITION OF STRENGTH*"

Bob Brown, CPA, Partner (732) 572 3900 withum.com

Consulting Services for Dealerships

oo and their Attorneys
ECONOMIC
GROUP

We are experts on:

lu, - Lost profits & damages ]
K - Valuation & transaction due diligence
- Market & sales performance analysis
A - Add point & termination studies

Case studies and more information available at www.AndersonEconomicGroup.com
East Lansing | Chicago | Istanbul

W E I N E R I I ‘ Cerified Public Accountanis & Consultanis

Providing Automotive Litigation Support,
Valuations, and Mergers & Acquisitions Assistance
From a Unique Perspective

For More Information Contact:

Larry Weiner, CPA, CrFA, Managing Partner
201.746.9700 Ext:305 or lweiner@weinerlic.com
85 Chestnut Ridge Rd, Suite 114

Montvale, NJ 07645

www.weinerllc.com

COMMITTED TO YOUR SUCCESS

T.‘I'a
cor CNA NATIONAL

WARRANTY CORPORATION
www.cnanational.com | 800.345.0191

ADD PERSPECTIVE

Maximize your service to dealers with strong

financial experience and resources.

T 1]

Ji"l‘”l"'"
1

I ILLALALL
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ADVISORY | OUTSOURCING | AUDIT AND TAX

CliftonLarsonAllen

CLAconnect.com/dealerships

©2016 CliftonLarsonAllen LLP

DHG dealerships

driving relationships forward

2,500+ 140+ 6

Rooftops Dedicated Of The Top 10 States With
Served Dealership Dealership Groups Dealership
Nationwide Professionals Are DHG Clients Clients

877.DLR.CPAs | dealerships@dhgllp.com
Assurance | Tax | Advisory | dhglip.com/dealerships

Visit www.compli.com/nadc to take
our free dealership compliance moli
appraisal or call 1-866-294-5545. comp ot Gomprce
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CAPITAL AUTOMOTIVE

100% Real Estate Finance

Serving dealersfor over 18 years

Gabe Robleto Dan Garces Willie Beck lay Ferriero
WP, Acquisitions VP, Acquisitions SVP, Director of Acquisitions  President& CEQ
394-1325 703-394-1315 703-304-1323 703-3594-1319

WwWww capitalautomotive.com
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Integration that Powers Performance®

HORREREE TRinl: Find the solution for your automotive needs:

Contact Michael DeCarlo,
Executive Vice President at
585.869.6089 or Mike@DealerDOCX.com

Marketing Services

New England’s Most Experienced Auto Dealership Broker

X I— 7 1}

@ DealerDOCX

www.reyrey.com

TOMAL DEALER
COMPLIANCE

OVER 34 YEARS OF DEAL MAKING
WITH MORE THAN 400 STORES SOLD

Brokering Appraisals Litigation
Market Consolidation Solutions

733 3R AVE., 15™ FLOOR

NEW YORK, NY 10017
Office 857-404-0226 Mobile 508-395-2500 - 1 5 8 8 8 =5 2 4 3 5 5 2 @ 4

E-mail gordon@gwmarketingservices.com Web gwmarketingservices.com www.TotalDealerCom pl iance.com

DEALERS NEED HELP

Increasing fees and contracts have created a war of attrition.

Isnt it time innovation and technology C Dealerships Are Far Too Valuable

KERRIGAN ADVISORS

was used to help dealers do business?
P to be Sold Any Other Way

That's what we're here for.
Erin Kerrigan

844-369-2001 dmx.io Ryan Kerrigan | (949) 202-2200

www.kerriganadvisors.com

VISIT US ONLINE AT:

Industry leaders \
Kl\ﬂ ;RES'D'O Sil?]lce 1997 &’;COU”SGIOI’LIbI’af}/com, LLC
/‘ll GROUP

Focus on your business.

ways we make your job easier...

&

Visit us at www.counselorlibrary.com

Let Presidio help maximize the
value you have created and
monitize it for you.

Contact James Taylor: jtaylor@thepresidiogroup.com
(415) 449-2520 | www.thepresidiogroup.com

Member FINRA/SIPC

Presidio Merchant Partners, LLC
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BE A CONTRIBUTOR!

We are always looking for submissions to

publish in the Defender. Please send your

Jami Farris, Editor
jamifarris@parkerpoe.com

Michael Charapp, Assistant Editor
mike.charapp@cwattorneys.com

Defender, The NADC Newsletter is published by the
National Association of Dealer Counsel
1800 M Street, NW, Suite 400 South, Washington, DC 20036
Phone: 202-293-1454 « Fax: 202-530-0659 * www.deadlercounsel.com

contributions or proposals for articles to:
Jamifarris@parkerpoe.com

NADC Board of Directors

Andrew J. Weill Rob Cohen Melinda Levy-Storms
Weill & Mazer Auto Advisory Services, Inc. The Niello Company
San Francisco, CA Tustin, CA Sacramento, CA
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Johnnie Brown Michael Charapp Arent Fox, LLP
Pullin, Fowler, Flanagan, Brown & Poe PLLC Charapp & Weiss, LLP New York, NY
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Vice President Past President Shari Patish

Hall Automotive, LLC
Jami Farris Jonathan P. Harvey Virginia Beach, VA

Parker Poe Adams & Bernstein LLP

Jonathan P. Harvey Law Firm

Charlotte, NC Albany, NY Jim Sewell, Jr.
Treasurer Past President Smith Law Firm, PC.
Helena, MT

Scott Silverman Eric Baker
Silverman Advisors Boardman & Clark LLP Todd Shadid
Boston, MA Madison, WI Klenda Austerman LLC
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Michael Dommermuth
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