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Navigating the ROFR Minefield1

By Joseph S. Aboyoun, Aboyoun & Heller, L.L.C.

I.  Introduction
The automotive franchisor’s right of first 
refusal (“ROFR”) under its dealer agreement 
has become a major component in buy-sell 
transactions today. The frequency of ROFR 
exercises has significantly increased in recent 
years. The exercise presents both missed 
opportunities for some and perceived benefits 
to others. No matter on what side of the field 
you sit, you are cautioned to fully understand 
the law governing ROFRs and how its exercise 
might affect your position in the buy-sell. Let’s 
explore some of the concerns that may arise and 
how your position can be maximized.
  The playing field in this context is actually 
triangular (if you disregard the manufacturer’s 
position). On one side is the selling dealer. 
For the most part, a ROFR exercise can be 
neutral or even beneficial to the seller. However, 
there are certain instances where the exercise 
can present serious concerns which should 
be avoided. On another side is the contract 
buyer, who obviously seeks to avoid the ROFR 
exercise at all costs. On the third side is the 
assignee buyer designated by the franchisor. 
The ROFR deal may, at first blush, appear to 
be the proverbial “gift horse” for the assignee. 
However, there are several aspects of the “flip” 

transaction that can be troublesome and costly 
to this party.

II.  The ROFR
To better understand how to address the ROFR 
exercise from your particular position in the 
deal, it is imperative to understand the precise 
language and terms of the ROFR under the 
dealer (franchise) agreement in play. While there 
are many common features in ROFR provisions 
throughout the spectrum of various dealer 
agreements, there are important variations 
which must be addressed in the particular case.
  The following are some of the typical ROFR 
provisions: 

(1)  Exercise Period/Deadline. Most dealer 
agreements establish a time period within 
which a franchisor must exercise the ROFR. 
This typically ranges from fifteen (15) business 
days to forty-five (45) calendar days.

(2)  Trigger Event. One of the more significant 
aspects concerns the timing of a ROFR 
exercise and what triggers the right and the 
commencement of the prescribed time period. 
The language in this regard is varied in franchise 
agreements. The common denominator is the 
time at which the contract buyer has completed 



NADC DEFENDER	 MARCH 2017  •  PAGE 2

and submitted its franchise application. Of course, the submission of 
the acquisition agreement is also important. Many of the automotive 
franchise agreements are surprisingly vague on this critical aspect.2

(3)  Reimbursement. Certain franchise agreements provide for the 
reimbursement of the buyer’s transactional expenses3 if the ROFR is 
exercised; however, many franchise agreements do not.4

(4)  Withdrawal Rights. Some franchise agreements entitle the selling 
dealer to withdraw a “buy-sell” agreement within a specified time after 
the ROFR is exercised,5 although this is not a common provision.

(5)  Family Transfers. Many dealer agreements contain exemption 
provisions that do not allow the exercise of the ROFR in transactions 
involving family members.

The precise ROFR language of the particular dealer agreement must 
be carefully scrutinized.

III.  The ROFR Law
A.  Statutory Regulation. As the exercise of the automotive ROFR 
became more frequent, state legislatures responded with statutory 
restrictions and limitations on the ROFR.6 Other state franchise 
statutes do not explicitly address ROFRs.7

  Common features of the statutory provisions governing automotive 
ROFRs include:

1.  The ROFR cannot be used by the franchisor to impair or influence 
the price to be paid for the franchise.

2.  The franchisor must assume all obligations of the contract buyer 
as stated in the acquisition agreement.

3.  The franchisor must reimburse the contract buyer for all 
transactional costs.

4.  The franchisor must also purchase or lease the real estate if that 
component is part of the acquisition.

  Many of the ROFR statutes establish a specific timeframe within 
which the franchisor must exercise the ROFR, which can be in conflict 
with the time prescribed under the pertinent franchise agreement. The 
statute will control the timing in such instances. 
  Other statutes restrict the employment of the ROFR to varying 
degrees. For example, in Maryland, the ROFR may not be exercised 
if the proposed transferee meets the manufacturer’s reasonable 
qualifications and is an existing dealer in good standing.8 Similarly, 
in Washington, the ROFR is restricted if the buyer falls within one 
of the following categories: transferee pre-approved by the franchisor; 

family member of a dealership owner; a manager-level employee 
who is qualified as a dealer-operator under the franchisor’s standards; 
entity controlled by a dealer-owner; or trust established for succession 
planning by a dealer-owner.9

  It is noteworthy that there is at least one jurisdiction (Georgia) that 
grants a motor vehicle franchisor a statutory right of first refusal. There 
is another (Iowa) that expressly invalidates the ROFR. 10

  A comprehensive chart of the ROFR provisions in various state 
franchise statutes is included in Appendix A.

B.  The Judicial Arena. Legal challenges to ROFRs in the automotive 
context are numerous. As one might expect, the cases in this arena have 
increased in recent years as the existence and exercise of ROFRs has 
become more common. Interestingly, the challenges have come from 
several directions. Of course, the majority of the challenges come from 
the aggrieved contract buyer that wants to regain its contract rights. 
The franchisors have also joined in the challenges where the deal is 
structured in a manner which impairs, if not precludes, the ROFR 
exercise. Even the existing franchisee has sought judicial protection 
where the ROFR exercise creates a perceived negative result.
  The ROFR issues that have made their way to the judicial arena 
include the following:

1.  Validity – Is the automotive ROFR valid under the particular state 
franchise statute?

2.  Standing – Who has legal standing to assert the invalidity of the 
ROFR? Of particular interest here is whether the contract buyer has 
the right to challenge the ROFR.

3.  Third-party beneficiary – Can the contract buyer can nullify the 
ROFR exercise as a purported third-party beneficiary of the franchise 
agreement?

4.  Tortious interference – Will the exercise of a ROFR can constitute 
tortious interference?

5.  Time limitation – When is the ROFR exercise period triggered 
under the franchise agreement or applicable law? This seemingly simple 
concept can become complex in certain instances. What is the notice 
requirement?

6.  Structural issues – What happens when a sale transaction is 
structured, whether wittingly or unwittingly, in a manner which 
effectively averts or frustrates the exercise of the ROFR? A typical 
example is the sale of several dealerships or a variety of franchises in 
an integrated transaction.

C.  Covenant of Good Faith and Fair Dealing – Does the doctrine 
of the covenant of good faith and fair dealing have a bearing on the 
exercise of the ROFR? Does the Automobile Dealers Franchise Act 
(ADFA) play a role in this regard?11 

IV.  Representing the Seller
For the most part, a ROFR exercise presents no major concern to 
the selling dealer. The manufacturer’s money is just as green as the 
buyer’s. In many instances, the manufacturer may pay the price in 
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lump sum even where seller financing is provided in the buy-sell 
agreement. However, the ROFR can present serious concerns in certain 
transactions. Some of these include the following:

1)  The deal includes several franchises – the so-called packaged deal. 
In this instance, the exercise of the ROFR with respect to one of the 
franchises (perhaps the most significant dealership in the platform to be 
acquired) may prompt the buyer to cancel the acquisition. Indeed, in 
many buy-sell’s, the acquisition of the entire package or, at minimum, 
certain high-performing franchises, is a condition precedent.

2)   The sale contemplates a post-closing equity position for one or 
more of the owners. The seller will obviously feel more comfortable 
in this position with a known entity (i.e., the contract buyer), but 
not with a stranger or, worse, one of his or her competitors or even a 
business enemy.

3)  The same concern is present with regard to post-closing employment. 

4)  The lease of the dealership facility to the buyer may create similar 
concerns. This is complicated by a personal guaranty under the lease. 
Fortunately, the ROFR exercise imposes a requirement that the 
manufacturer must guaranty the lease.

5)  Other situations may also render a ROFR exercise as undesirable to 
a seller, such as a contingent consideration – e.g., a deferred purchase 
price in the form of the vehicles sold by the buyer in the first few years 
of the acquisition.

  Each of these potential scenarios must be carefully scrutinized and 
addressed in the buy-sell negotiations and the ultimate language of 
the acquisition agreement. 

V.  Representing the Contract Buyer
The contract buyer is clearly the party most victimized by the ROFR 
exercise. It is obviously the buyer’s goal to avoid or preclude the exercise 
to the largest extent possible. There are many ways that a buy-sell can 
be structured that can assist in this regard. However, there is a fine 
line between what will be considered legitimate deal structuring and 
a transparent attempt to thwart the ROFR. The latter is potentially 
subject to attack under prevalent case law. The art of the deal is to 
accomplish the former when representing the buyer.
  The art of negotiation with the manufacturer should not be 
overlooked in this situation. No matter how the deal is structured and 
the buy-sell crafted, your client, as the proposed buyer, and you as its 
advocate, must be persuasive and effective with the manufacturer when 
processing your application for franchise approval. In my experience, 
this concept is amazingly absent from many deals and realized far too 
late in the game. A rapport with the factory must start immediately 
upon the submission of the buy-sell. A face-to-face conference with 

the regional manager of the manufacturer is encouraged as soon as 
this can be arranged.

  A correlating issue that arises in this context is whether the contract 
buyer should challenge the ROFR exercise, even if there is a perceived 
legal basis to do so. Even the most scorned buyer should consider the 
consequences of a challenge. The impact on the franchisor relationship, 
especially one involving a significant franchise, can be immeasurable. 
Just because one can attack the ROFR exercise does not mean that 
one should. This will not be an easy decision and will require your 
sage advice.

VI.  Representing the Assignee Buyer
Representing the alternate buyer designated by the manufacturer can 
be extremely challenging. What may appear, at first blush, to be major 
opportunity for your client may slowly transform into a problematic 
deal. Most of the issues that arise are the reality of stepping into a 
deal at the twelfth hour. Due diligence is complete; closing is around 
the corner; the pressure to close is enormous. This situation must be 
scrutinized very carefully before your client decides to attempt this 
“opportunity”. The legal format of this acceptance is an assignment 
and assumption agreement drafted by the franchisor in its typical one-
sided fashion. This is where the war is lost or won. This is the time 
when you must address all apparent concerns regarding the acquisition. 
  The following are some of the usual problems that can be 
encountered:

1.  Since due diligence is already completed by the time your client 
steps into the deal, great care must be taken in scrutinizing the 
usual concerns, including environmental, facility, and franchise/
business issues, which in most instances, can take weeks, if not 
months, to properly evaluate.

2.  What if the dealership has a union and your client’s other stores do 
not? How does this play out?

3.  Can your client line up financing in time, whether in the form of 
acquisition or working capital funding, or the requisite floor plan?

4.  Do you have sufficient time to analyze and/or line up required 
management and employee staff?

VII.  Conclusion
The exercise of a ROFR impacts every party in the transaction in 
one way or another. It is up to you, as the experienced automotive 
professional, to navigate your client through the minefield presented 
by the ROFR. The failure and/or inability to do this can result in 
significant injury and consequences. To accomplish this effectively for 
your client can be most rewarding for the both of you. 

Mr. Aboyoun has been involved in automotive (buy-sell) transactions for 
over 35 years.  He has handled hundreds of transactions over that period.  
He also advises his dealer clients on a myriad of franchise and related issues.  
He writes and speaks regularly on buy-sell issues.
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the FRANCHISE LAW JOURNAL by this author, entitled The 
Franchisor’s Right of First Refusal: an Automotive Industry Perspective 
and printed in the Fall 2016 issue (“FLJ Article”). However, this 
article is streamlined and written solely from the perspective of 
the franchisee.

2.  For example, the current Ford Sales & Service Agreement requires 
the exercise of the ROFR within thirty (30) days of its receipt of a 
“completed proposal for the proposed sale or transaction.” ¶24(b)
(2). Similarly under the GM Dealer Sales and Service Agreement 
(Standard Provisions), the submission of a “proposal for a change 
of ownership” triggers the ROFR. ¶12.3.1. In contrast, in the 
Acura/Honda Automobile Dealer Sales and Service Agreement, 
the ROFR is not triggered unless and until the franchisor has 
received the “completed documentation and information.” This 
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(1) the ownership transfer agreement(s) executed 
by Dealer (or Dealer Owner(s)) and the prospective 
buyer(s), including all exhibits, schedules, 
attachments, applicable real and personal property 
leases and any relevant “side” agreements relating to 
the transfer of money, value or other performance in 
exchange for the Ownership Interest or Assets; (2) 
the proposed third party purchaser’s application (as 
defined by American Honda); and (3) if a transfer 
of ownership of real property is contemplated and 
all of the preceding has been completed, a real estate 
appraisal and/or environmental report prepared in 
connection with or relied upon by the parties to, the 
proposed ownership transfer. 

¶19.2. Needless to say, the Acura/Honda agreement leaves very 
little doubt as to what is required to commence the ROFR exercise 
period.

3.  Transactional expenses typically include attorneys’ fees, accountant 
fees, and due diligence expenses, such as environmental studies 
and building inspection costs.

4.  Even if the franchise agreement does not require it, several state 
franchise statutes do. See Part III infra.

5.  For example, the Chrysler Sales and Service Agreement gives 
the dealer a specified time frame within which to withdraw the 
sale transaction. Par. 34 (Additional Terms and Provisions). The 
Mercedes-Benz Passenger Car Dealer Agreement also gives the 
selling dealer a 10-day period following MBUSA’s exercise of its 
ROFR to withdraw the deal (Art. IX B.3.). The Audi and VW 
Dealer Agreement limited this withdrawal right to transactions 
involving dealer owner, family members, dealership employees and 
successors pre-approved by the franchisor. See e.g., Audi Dealer 
Agreement Standard Provisions, Art. 12(3). 

6.  Ariz. Rev. Stat. Ann. § 28-4459 (2015); Del Code Ann. tit. 6, 
§§ 4910; Ga. Code Ann. § 10-1-663.1 (2015); La. Rev. Stat. § 
32:1267(B) (2015); Nev. Rev. Stat. Ann. § 482.36419 (2013-
2014), N.J. Stat. § 56:10-13.6, N.J. Stat. § 56:10-13.7; Or. Rev. 
Stat. § 650.162, 63; Pa. Stat. Ann. § 818.16 (2015); Va. Code 
Ann. § 46.2-1569.1 (2015); Vt. Stat. Ann. tit. 9 §4100e (2015); 
Wash. Rev. Code Ann. § 46.96.200 and 220 (2015).

7.  See Ky. Rev. §190.047 and §190.070 (2015); Neb. Rev. Stat. § 
60-1439 and § 60-1430 (2015); N.Y. Veh. & Traf. §466 and§467 
(2015); N.C. Gen. Stat. §20-305 (2014); Ohio Rev. Code Ann. 
§4517.541, 4517.542, 4517.56, and 4517.6; and Tex. Stat. Ann. 
tit. 14 Occ. Code §2301.359 (2015).

8.  Md. Transp. Code Ann. § 15-211 (2015).
9.  Wash. Rev. Code Ann. § 46.96.220 (2015).
10.   Iowa Code § 322A.12(2)(2014).
11.   15 U.S.C. §§ 1221-25.
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State Statute(s) Notable Features

Arizona Ariz. Rev. Stat. Ann. § 28-4459 (2016) •  Franchisor must notify franchisee in writing of intent to exercise right of first refusal 
(or “ROFR”) within 60 days of receipt of completed transfer application and related 
info

•  Cannot exercise ROFR if proposed transferee is a family member
•  Franchisee must receive equal or greater compensation to the proposed transfer if 

Franchisor exercises ROFR
•  Franchisor must reimburse transferee for reasonable expenses including legal fees

California Cal Veh Code § 11713.3(t) (2016); Cal 
Bus & Prof Code §20028(c) (2016)

•  Franchise agreement must provide ROFR
•  To exercise ROFR, franchisor must provide written notice no later than 45 days 

after receipt of all info required by the statute
•  sale must relate to all or substantially all of business assets
•  Cannot exercise ROFR if proposed transferee is a family member
•  Consideration paid by franchisor is to equal or exceed that to be paid by proposed 

transferee
•  Franchisor shall reimburse proposed transferee for reasonable expenses including 

legal fees 

Colorado Col. Rev. Stat. §12-6-127 (2015) •  Franchisor must reimburse proposed transferee for reasonable expenses including 
legal fees

Connecticut Conn. Gen. Stat. § 42-133cc (2016) •  Franchisor must notify franchisee in writing of intent to exercise ROFR within 60 
days of receipt of proposed transfer and info and documents

•  Cannot exercise ROFR if transferee is a family member
•  Franchisee must receive equal or greater compensation to the proposed transfer if 

franchisor exercises right of first refusal
•  Franchisor must assume all duties, obligations, and liabilities contained in the 

agreement between franchisee and proposed transferee
•  Franchisor must reimburse proposed transferee for reasonable expenses including 

legal fees

Delaware Del. Code Ann. tit. 6, §4910(d) •  ROFR allowed if in franchise agreement
•  Franchisor must notify franchisee in writing of intent to exercise right of first refusal 

within 60 days of receipt of completed proposal and all related agreements
•  Cannot exercise ROFR if transferee is a family member
•  Franchisee must receive equal or greater compensation to the proposed transfer if 

franchisor exercises right of first refusal
•  Franchisor must reimburse proposed transferee for reasonable expenses including 

legal fees
•  Cannot use ROFR in order to influence the consideration or influence person to 

refrain from acquisition

Florida No Statute, but see Bayview Buick-GMC 
Truck, Inc. v. General Motors Corp., 597 
So.2d 887 (Fla. Dist. Ct. App. 1992)

•  Franchisor’s ROFR held void as against public policy because it violated state bar to 
manufacturer ownership of dealership.

•  Also, franchisor failed to deny transfer within time limit and via statutory procedure, 
including filing of complaint with agency

Georgia Ga. Code Ann. § 10-1-663.1 (2016) •  Franchisor may exercise ROFR if the proposed sale or transfer is of more than 50 
percent of the ownership or assets of the dealership being transferred 

•  Franchisor must notify franchisee in writing of intent to exercise right of first refusal 
within 60 days of receipt of completed written proposal and info and agreements

•  Franchisee must receive equal or greater compensation to the proposed transfer if 
franchisor exercises right of first refusal

•  Franchisor must reimburse proposed transferee for reasonable expenses including 
legal fees

Illinois 815 ILCS 710/4 (Ill. Compilation Stat. 
Ann. 2016)

 

•  To exercise ROFR, franchisor must provide notice 60 days from receipt of 
applications forms generally utilized and all agreements

•  Franchisee must receive equal or greater compensation to the proposed transfer if 
franchisor exercises ROFR

•  Franchisor must reimburse prospective transferee for reasonable expenses

Appendix A
Selected Motor Vehicle Franchise Right of First Refusal Statutes
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Indiana Ind. Code Ann. § 9-32-13-22(c) (Burns 
2016)

•  Franchisor must notify franchisee in writing of intent to exercise right of first refusal 
within 60 days of receipt of proposed transfer info

•  Franchisor must provide same or better consideration to franchisee
•  Franchisor may exercise ROFR if the proposed sale or transfer is of more than 50 

percent of the ownership or assets of the dealership being transferred 
•  Franchisor must reimburse franchisee for reasonable expenses including legal fees
•  Cannot exercise if proposed  transfer is to family member or manager

Iowa Iowa Code §322A.12 part 2 (2016) •  Notwithstanding terms of franchise agreement, the transfer of the dealership “shall 
not make applicable any right of first refusal of the franchiser”

Louisiana La. Rev. Stat. § 32:1267(B) (2016) •  Franchise agreement must have ROFR
•  Franchisor must notify franchisee in writing of intent to exercise right of first refusal 

within 60 days of receipt of completed proposal and all agreements
•  Cannot exercise ROFR if transferee is a family member
•  Franchisee must receive equal or greater compensation to the proposed transfer if 

franchisor exercises ROFR
•  Franchisor must reimburse prospective transferee’s for reasonable expenses including 

legal fees
•  Dealer is not liable to any person as a result of the exercise of the ROFR

Maine 10 Me. Rev. Stat. Ann. tit. 10. §1174 
(2016)

•  Franchisor can exercise ROFR
•  Franchisor must assume or acquire lease/real property
•  Franchisor must assume all obligations of proposal
•  Franchisor must reimburse prospective transferee’s reasonable expenses
•  Cannot use ROFR in order to influence the consideration or influence person to 

refrain from acquisition

Maryland Md. TRANSPORTATION Code Ann. 
§ 15-211(h) (2016)

•  Franchisor may not exercise right of first refusal if the proposed transferee meets 
manufacturer’s reasonable qualifications, is a member of franchisee’s family, a 
qualified manager with at least 2 years management experience, or an existing dealer 
in good standing

•  Franchisor must reimburse prospective franchisee for reasonable expenses including 
legal fees

Massachusetts Mass. Ann. Laws ch. 93B, § 10 (Michie/
Law. Co-op. 2016) 

•  Franchisor must notify franchisee in writing of intent to exercise right of first refusal 
within 45 days of receipt of completed proposal. 

•  Franchisor has 30 days after issuing notice of intent to franchisee to exercise the 
right of refusal

•  Cannot exercise ROFR if transferee is a family member
•  Franchisee must receive equal or greater compensation to the proposed transfer if 

franchisor exercises right of first refusal
•  Cannot use ROFR in order to influence the consideration or influence person to 

refrain from acquisition
•  Franchisor must reimburse prospective transferee for reasonable costs and expenses 

Michigan Mich. Comp. Laws § 445.1527(g)  
(2016)

•  Requirement that there must be good cause to deny transfer does not include 
exercise of ROFR

Minnesota Minn. Ann. Stat. § 80E.13(j) (2016) •  In order to exercise ROFR, franchise agreement must provide for ROFR
•  Franchisor may exercise right of first refusal if the proposed sale or transfer is of 

more than 50 percent of the ownership or assets of the dealership being transferred 
•  Franchisor must notify franchisee in writing of intent to exercise right of first refusal 

within 60 days of receipt of written proposed transfer
•  Cannot exercise if transferee family member
•  Franchisee must receive equal or greater compensation to the proposed transfer if 

franchisor exercises right of first refusal
•  Franchisor must reimburse proposed transferee for reasonable expenses including 

legal fees

Missouri Mo. Rev. Stat. § 407.825(7)(c) •  Franchise agreement must allow  for ROFR
•  Cannot exercise ROFR if proposed transferee is a family member
•  Franchisee must receive equal or greater compensation to the proposed transfer if 

Franchisor exercises right of first refusal
•  Franchisor must reimburse proposed transferee for reasonable expenses including 

legal fees 
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New Mexico N.M. Stat. Ann. Art. 16 §57-16-5 U 
(2016)

•  It is unlawful to enforce a ROFR by a manufacturer or to require dealer to grant a 
right or option thereto

Nevada Nev. Rev. Stat. Ann. § 482.36419 (2015) •  Franchise agreement must contain ROFR
•  Franchisor must notify franchisee in writing of intent to exercise right of first refusal 

and material reasons within 60 days of receipt of completed form and info
•  A right of first refusal may not be exercised if the proposed sale is to a member of the 

franchisee’s family, a qualified manager, or a trust
•  Franchisee must receive equal or greater compensation to the proposed transfer if 

franchisor exercises right of first refusal
•  Franchisor must reimburse proposed transferee for reasonable expenses including 

legal fees
•  Cannot use ROFR in order to influence the consideration or influence person to 

refrain from acquisition

New Jersey N.J. Stat. § 56:10-13.6 and 13.7 (2016) •  Requires franchisor to assume or acquire lease or real property of dealership in order 
to exercise ROFR unless otherwise agreed to by franchisor and franchisee

•  Cannot use ROFR in order to influence the consideration or influence person to 
refrain from acquisition

•  Franchisor must reimburse prospective transferee for reasonable expenses including 
legal fees

Oregon Or. Rev. Stat. § 650.162(5) (2016) •  ROFR must be in franchise agreement
•  Franchisor must notify franchisee via cert. mail R.R.R. of intent to exercise right of 

first refusal within 60 days of receipt of proposed transfer
•  ROFR may not be exercised if the proposed sale is to a member of the franchisee’s 

family, a qualified manager, or a trust
•  Franchisor may exercise right of first refusal if the proposed sale or transfer is of 

more than 50 percent of the ownership or assets of the dealership being transferred
•  Franchisee must receive equal or greater compensation to the proposed transfer if 

Franchisor exercises right of first refusal
•  Franchisor must reimburse prospective transferee for reasonable expenses including 

legal fees

Pennsylvania Pa. Stat. Ann. tit. 63 § 818.16 (2016) •  Franchisor must notify franchisee of intent to exercise right of first refusal within a 
statutory period of 60 or 75 day time limitations of section 12(b)(5)

•  Cannot exercise ROFR if transferee is family member
•  Franchisee must receive equal or greater compensation to the proposed transfer if 

franchisor exercises right of first refusal
•  Provides for franchisor to assume lease of dealership and acquire real property unless 

franchisor and franchisee otherwise agree
•  Franchisor must assume all duties, obligations, and liabilities contained in the 

agreement between franchisee and proposed transferee
•  Franchisor must reimburse franchisee for reasonable expenses including legal fees

Tennessee Tenn. Code Ann. § 47-25-1505(2)(A) 
(2016)

•  Prohibition against franchisor refusal to renew for purpose of converting dealer’s 
business into operation by franchisor or its agents/employees does not apply to 
franchisor exercise of ROFR

Vermont Vt. Stat. Ann. tit. 9, §4100e (2016) •  ROFR must be in franchise agreement
•  Franchisor must notify franchisee in writing of intent to exercise right of first refusal 

and material reasons within 60 days 
•  A right of first refusal may not be exercised if the proposed sale is to a member of the 

franchisee’s family, a qualified manager, or a trust
•  Franchisor must reimburse proposed transferee for reasonable expenses including 

legal fees
•  Franchisee must receive equal or greater compensation to the proposed transfer if 

franchisor exercises right of first refusal

Virginia Va. Code Ann. § 46.2-1569.1 (2016) •  Franchisor must notify franchisee in writing of intent to exercise right of first refusal 
within 45 days of receipt of completed proposal

•  Cannot exercise if proposed transfer is to a family member
•  Franchisee must receive equal or greater compensation to the proposed transfer if 

Franchisor exercises right of first refusal
•  Franchisor must reimburse prospective transferee for reasonable expenses including 

legal fees
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Washington Wash. Rev. Code Ann. §46.96.220 
(2016)

•  ROFR must be in franchise agreement
•  Franchisor must notify franchisee via cert. mail R.R.R. of intent to exercise right of 

first refusal within the lessor of 45 days of receipt of proposed transfer or the time 
period specified in the franchisee’s franchise agreement

•  Proposed transfer must be at least 50% of the franchise
•  Franchisee must receive equal or greater compensation to the proposed transfer if 

franchisor exercises right of first refusal
•  Franchisor may not exercise right of first refusal if proposed transferee was pre-

approved, is a family member or was a manager continuously employed by 
franchisee for 3 years and is otherwise qualified

•  Franchisor must reimburse prospective transferee for reasonable expenses including 
legal fees

•  Requires franchisor to assume lease or acquire real property of dealership
•  Franchisee is not liable to proposed transferee for damages resulting from franchisor’s 

exercising right of first refusal if disclosed in writing the existence of the ROFR

Wisconsin Wis. Stat. Ann. 

§ 218.0134(4)(c) (2015-2016)

•  Franchisor may exercise ROFR but must be in the franchise agreement
•  Franchisee must receive equal or greater compensation to the proposed transfer if 

franchisor exercises right of first refusal
•  ROFR does not apply if proposed transferee is a family member or a qualified 

manager for franchisee with 2 years’ experience
•  Franchisor must reimburse franchisee for reasonable expenses including legal fees

IN THE DARK ABOUT YOUR 

TAX LIABILITY? 

OFFICES ORLANDO, NEW YORK, NEW JERSEY   I    1.888.556.1154  

    TAX SERVICES             ATTESTATION SERVICES           OPERATIONS       
LITIGATION SUPPORT     DEALERSHIP VALUATIONS          IT CONSULTING   
 RISK MANAGEMENT      SUCCESSION PLANNING      MERGER/ACQUISITION      

Visit rosenfieldandco.com today to check 
out the team that will let you rest easy. 

http://www.rosenfieldandco.com
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Erin H. Murphy
NADC Executive Director

Executive Director’s Message 

The National Association of Dealer Counsel has reached a 
membership milestone. There are currently 590 members of the 
NADC . . . the organization’s highest number to date! We are hoping 
to hit the 600 mark in the very near future . . . and we need your help! 
  The NADC relies on its members to act as ambassadors on behalf 
of the organization. NADC members are the organization’s strongest 
supporters and most effective recruiters. The membership has a 
strong professional network that is invaluable. 
  If you know a colleague or industry partner that would benefit 
from NADC membership, please contact Erin Murphy at emurphy@
dealercounsel.com. The NADC works hard to assure that the 
membership has access to pertinent, up-to-date information and 
educational resources to help represent the best interests of your 
dealership clients. This increase in membership is furthering the 
organization’s mission developed in the strategic plan: to provide 
education and information for attorneys representing automotive 
dealers for the purpose of improving and developing their capabilities. 
It is a win-win to get your colleagues involved!
  Thank you to everyone who stopped by the NADC booth at the 
NADA Convention & Expo in New Orleans to say hello.  We were 
happy to see so many members were able to take advantage of the 
conference space available at the booth to meet with colleagues and 
clients.  A special thanks to the members who joined NADC staff at 
the booth to help educate prospective members on the many benefits 

of NADC membership.  
  We hope you have made plans to join us at the 2017 Annual 
Member Conference, April 23-25 in Dana Point, CA. Please visit 
www.dealercounsel.com for more information and to register for the 
conference. 
  For the first time, we will be offering a Dealer Counsel 101 
Course on Sunday, April 23rd from 1:00 – 3:00 PM. Our Speaker, 
Jim Neustadt, will provide the audience with a general introduction 
and 30,000 ft view of a typical retail automotive dealership.   Jim 
will discuss the various departments of a dealership, how they 
are organized  and some of the unique  challenges  they face. The 
audience will learn how the various departments operate with a focus 
on regulatory compliance issues. Jim offers great insight into the day-

to-day operations, having managed all aspects of several different 
dealerships. This session is an introductory level course for those 

attorneys who are new to practicing auto dealer law or those attorneys 
who want a refresher on dealership operations.
  This session is free for all members. Registration is required. 2 CLE 
credits available pending state approval (must select CLE credit on 
registration form).

Additional Preliminary Agenda Topics Include:

•  NADA Update

•  Key Legal & Market Considerations in Today’s Buy-Sell Market

•  Legal Issues of DMS Systems

•  Cyber Security

•  Legal Ramifications of Vendor “Solutions” and Products Peddled 
to Dealers

•  Next Generation Vehicle Sales: Legal Hurdles of On-Line and 
Mobile App Platforms

•  NIADA Update

•  Top Legal Issues for Dealers in 2017

•  Conditional Margin, Tiered Margins, Market Stratification, and 
Project Pinnacle

•  The Politics of Employment Law: Understanding L&E in a New 
Administration

  Also, a big thank you to all of our sponsors for the Conference. 
The generous sponsors help to elevate the quality of the events, while 
keeping the cost low for you all, the members. 
  We hope to see you in California! 

NADC Member Robert C. Byerts passed away this month 
in a boating accident. Rob was a member of the Bass Sox 
Mercer firm in Tallahassee, Florida. We mourn his loss and 
extend our deepest sympathies.



NADC DEFENDER	 MARCH 2017  •  PAGE 10

PRELIMINARY AGENDA TOPICS INCLUDE:

Session topics include:

•  NADA Update
•  Key Legal & Market Considerations in Today’s Buy-Sell Market
•  Legal Issues of DMS Systems
•  Cyber Security
•  Legal Ramifications of Vendor “Solutions” and Products Peddled to Dealers
•  Next Generation Vehicle Sales: Legal Hurdles of On-Line and Mobile App Platforms
•  NIADA Update
•  Top Legal Issues for Dealers in 2017
•  Conditional Margin, Tiered Margins, Market Stratification, and Project Pinnacle
•  The Politics of Employment Law: Understanding L&E in a New Administration

Agenda topics subject to change.

Travel Plans
Conference attendees and guests are invited to join NADC for a cocktail reception on Sunday, 
April 23 from 6:00 – 7:30 pm. The conference will conclude on Tuesday, April 25 at 2:00 pm. 

NEW MEMBER AND FIRST TIME ATTENDEE WELCOME RECEPTION

New members and first time conference attendees are invited to join the NADC Board of 
Directors at a welcome reception immediately prior to the conference opening cocktail reception 
on Sunday, April 23. The welcome reception will begin at 5:30 pm. New members and first time 
conference attendees will receive an invitation email after registering for the event.

NEW THIS YEAR!
NADC Dealer Counsel 101: 
Basic Introduction to a Typical Retail Automotive Dealership
Jim Neustadt will provide the audience with a general introduction and 30,000 ft view 
of a typical retail automotive dealership. Jim will discuss the various departments 
of a dealership, how they are organized and some of the unique challenges they 
face. The audience will learn how the various departments operate with a focus on 
regulatory compliance issues. Jim offers great insight into the day-to-day operations, 
having managed all aspects of several different dealerships. This session will serve 
as an introductory level course for those attorneys who are new to practicing auto 
dealer law or those attorneys who want a refresher on dealership operations.

This session is free for all members. Registration is required.

Date: Sunday, April 23, 2017
Time: 1:00PM - 3:00PM
Location: The Ritz-Carlton Laguna Niguel

Plaza Room
1 Ritz Carlton Drive
Dana Point, CA 92629

*CLE credit available upon request.

13TH ANNUAL
NADC MEMBER 
CONFERENCE

THE RITZ-CARLTON 
LAGUNA NIGUEL
DANA POINT, CA

Please visit
www.dealercounsel.com

to register.

REGISTER NOW!

APRIL 23–25

2017

https://www.dealercounsel.com/content/events/2016/10/24/save-date-2017-nadc-13th-annual-member-conference
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Thank you to our 2017 13th Annual
NADC Member Conference Event Sponsors!

Contact James Taylor: jtaylor@thepresidiogroup.com
(415) 449-2520   |   www.thepresidiogroup.com 

 Focus on your business. 

Let Presidio help maximize the 
value you have created and 

monitize it for you.

Presidio Merchant Partners, LLC                                                                                                       Member FINRA/SIPC

13TH ANNUAL
NADC MEMBER 
CONFERENCE

THE RITZ-CARLTON 
LAGUNA NIGUEL
DANA POINT, CA

Please visit
www.dealercounsel.com

to register.

REGISTER NOW!

APRIL 23–25

2017
WE UNDERSTAND THE INDUSTRY

®

https://www.dealercounsel.com/content/events/2016/10/24/save-date-2017-nadc-13th-annual-member-conference
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 $3.5 Billion in Value
 270 Dealerships
 20 Years Experience 
 1 Trusted Partner

The Leading Advisor to Buyers and Sellers 
of Higher Value Dealerships

Maximizing the value of your life’s work.     HaigPartners.com  |   Alan Haig  |  alan@haigpartners.com  |  954-646-8921
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NADC Welcomes New Members

Associate Member

TrueCar 
Patrick Watson
Columbia, SC

Full Member

Michael Johansen
Rifkin Weiner Livingston LLC

Annapolis, MD

Fellow Members

Steven Ferenczy
Fisher & Phillips LLP

Atlanta, GA

Christopher Napolitano
Ensz & Jester, P.C.
Kansas City, MO

Mark Your Calendar! 
NADC 2017 Fall

Conference 
October 22-24

The Ritz-Carlton, Chicago 
Chicago, IL

http://www.haigpartners.com
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The Internal Revenue Service has been quite active with regard to 
perceived abuses in the area of microcaptive insurance. In particular, 
the IRS promulgated Notice 2016-66 in November 2016, designating 
certain microcaptive transactions to be “transactions of interest,” 
mandating certain reporting requirements. Counsel who know that 
their clients participate in captive or reinsurance programs should be 
mindful of this new development and advise clients accordingly.
  What is a microcaptive? “Captive” insurance is an insurance 
relationship between an insurer that accepts the risk of its owner or 
related party. Captive insurance does not properly refer to arrangements 
where the underlying risk derives only from unrelated third parties. 
The use of the prefix “micro” refers to the size of the company, and 
primarily whether the captive makes an election under 831(b) of the 
Internal Revenue Code. This election is only available for property 
and casualty companies. It is irrevocable once made, and it permits the 
insurance company to be taxed only on its investment income, not its 
premium income. To qualify, the company must not have more than 
$1.2 million in annual premium ($2.2 million as of 2017).
  The IRS has identified situations where it considers section 831(b) 
has been abused. On February 3, 2015 the IRS published its “Dirty 
Dozen” list of questionable tax transactions. (Notice IR-2015-19.) The 
IRS notes: “In the abusive structure, unscrupulous promoters persuade 
closely held entities to participate in this scheme by assisting entities 
to create captive insurance companies onshore or offshore, drafting 
organizational documents and preparing initial filings to state insurance 
authorities and the IRS.”
  This language was directed to two separate concerns: (1) coverages 
that move risks from traditional insurers to captives, especially if this 
results in a higher premium than would be paid in the regular market; 
and (2) “esoteric, implausible risks.” One story involves an arrangement 
wherein a Midwest taxpayer took a $1 million deduction by paying 
a microcaptive for tsunami insurance. The Dirty Dozen listing also 
noted, “Total amounts of annual premiums often equal the amount 
of deductions business entities need to reduce income for the year; or, 
for a wealthy entity, total premiums amount to $1.2 million annually 
to take full advantage of the Code provision.”
  The IRS escalated its attention to the issue in Notice 2016-66. In 

Section 1 of the Notice, the IRS describes in greater detail the same 
abusive captive insurance practices described in the “Dirty Dozen” 
announcement. The Service indicated its intention to raise questions 
about: 

IRS Notice 2016-66: Potential Pitfall for Dealerships in 
Captive or Reinsurance Programs
By Andy Weill, Benjamin, Weill & Mazer

1.	 Legitimacy of the risks being insured;
2.	 Pricing of the premiums;
3.	 Risk sharing mechanism; and
4.	 Proper capitalization.

In Section 2 of the Notice, the Service listed the factors that would 
trigger a requirement to report participation as a “transaction of 
interest,” requiring the submission of Form 8886 by participants. 
TOI status is determined by a three-part test: 

1.  The insurance company has made an election under IRC § 831(b) 
(Captive);

2.  There is a 20% (or greater) owner of the Captive who is also an 
owner of a company (Insured) which transfers risks to the Captive, 
directly or through an Intermediary; and

3.  The Captive has a loss ratio of less than 70% and/or has loaned 
any portion of the payments under insurance policies or reinsurance 
agreements to the Insured or a related party. 

  Although typical automotive F&I programs are well outside the 
extreme and obviously abusive examples described in Section 1 of the 
Notice, that provides little comfort to tax practitioners. Section 2 sets 
out the Transaction of Interest test and designation and expressly states 
that it applies even if the transaction is not as described in Section 1. 
In other words, just because your client is not a Section 1 company 
does not mean it is not within Section 2.
  The Service has amplified that participants in F&I reinsurance 
programs will be considered within the Notice if the dealership and 
reinsurance company have common ownership and if the dealership is 
an obligor or otherwise can be considered “insured” under the program 
structure. 
  This will create a significant filing requirement (filings and annual 
returns, along with a “catch-up” filing with the Office of Tax Shelters 
Analysis due by May 1, 2017), because certain components of the F&I 
product mix have the dealership on risk, even if briefly. A primary 
example will be GAP debt waiver protection. The IRS considers this 
product to be insurance. Even though the debt waiver obligation 
invariably is assigned to a financing institution, the initial contract 
is between the consumer and the dealership. According to the IRS, 
this highly transitory relationship is sufficient to bring a reinsurance 
program with GAP products into the ambit of Notice 2016-66.
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Save the Date! 
  Multiple efforts to educate the Service on this issue and dissuade 
them from this position have been unsuccessful to date. However, the 
Service has stated that it is merely in information-gathering mode and 
that after review, it will eventually consider the industry’s arguments as 
to whether GAP and other F&I products merit continued treatment 
as TOIs.
  Dealership counsel who know that their clients are involved in 
F&I programs are encouraged to alert their clients to the potential 
applicability of the Notice and have them check with their tax 
advisors about their obligations, if any. The Notice will not apply 
to all programs; if a program only utilizes third party administrator 
obligors and the dealership is not on the risk as to any products, 
the relatedness of the Insured to Insurer is not present. However, if 
the Notice applies, the disclosure requirements apply to not just the 
Captive; the related dealership, owners, and other participants will 
have to consider their own filing obligations.
  At the time of writing this article, several issues remain obscure and 
there are industry efforts to limit and/or clarify various aspects of the 
requirements of the Notice, particularly with regard to the application 
of rules defining who is a “related party” for purposes of the Notice. 

The IRS has indicated a potential willingness to clarify but no definitive 
word has been received yet. 

Andrew J. Weill is a Principal with Benjamin, Weill & Mazer, a leading 
complex litigation firm in San Francisco. Mr. Weill’s practice includes 
complex business, tax and estate disputes across the nation.

Updated Member Contact Information

Please make sure to notify NADC Staff
(info@dealercounsel.com) if your contact 
information has changed so that your 
records can be updated accordingly. 
We will begin to list updated contact 
information in The Defender so all 
members can be aware of the change.

w

Advisers
Educators
Risk Managers
Program Developers

Providing Insurance Expertise to the 

Automotive Industry

321-733-6253
www.DealerRiskServices.com

Dealer Risk Services
Est. 1968

http://www.dealerriskservices.com
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dealerships

driving relationships forward

877.DLR.CPAs  |  dealerships@dhgllp.com

Assurance  |  Tax  |  Advisory  |  dhgllp.com/dealerships

2,500
Rooftops 
Served 
Nationwide

50
States With 
Dealership 
Clients

6
Of The Top 10 
Dealership Groups 
Are DHG Clients

+ 140
Dedicated 
Dealership 
Professionals

+

Case studies and more information available at www.AndersonEconomicGroup.com
East Lansing | Chicago | Istanbul

We are experts on:

·  Lost profits & damages
·  Valuation & transaction due diligence
·  Market & sales performance analysis
·  Add point & termination studies

Consulting Services for Dealerships 
and their Attorneys

Dedicated to providing world-class service, 
innovative solutions and industry expertise, 
specializing in dealership valuations, due 
diligence and forensic/fraud services and 
much more to the automotive industry.

SM

IN THE AUTOMOTIVE SERVICE INDUSTRY

withum.comBob Brown, CPA, Partner  (732) 572 3900
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733 3RD AVE., 15TH FLOOR
NEW YORK, NY 10017

1-888-243-5204
www.TotalDealerCompliance.com

Clients Paying Too Much for Insurance?
Problems Managing Claims?

Get help from a Risk Manager with over 30 years 
experience in the Auto Dealer industry. 

www.austincg.com
CONTACT US 

303.974.4145

CLAconnect.com/dealerships

ADD PERSPECTIVE
Maximize your service to dealers with strong  
financial experience and resources.

ADVISORY  |  OUTSOURCING  |  AUDIT AND TAX

©
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DEALERS NEED HELP
Isn’t it time innovation and technology  
was used to help dealers do business? 

That’s what we’re here for. 

VISIT US ONLINE AT:
CALL US: 844-369-2001

Increasing fees and contracts have created a war of attrition.

Contact James Taylor: jtaylor@thepresidiogroup.com
(415) 449-2520   |   www.thepresidiogroup.com 

 Focus on your business. 

Let Presidio help maximize the 
value you have created and 

monitize it for you.

Industry leaders
since 1997

Presidio Merchant Partners, LLC                                                                                                       Member FINRA/SIPC
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WWW.FONTANAGROUP.COM

ECONOMIC CONSULTING • LITIGATION SUPPORT
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CERTIFIED BY:

From Auditing & Accounting Solutions to
Tax Planning & Compliance

100 Ring Road West, Garden City, New York 11530
www.autocpa.net/trust
info@autocpa.net   516.741.0515

Discover why so many successful automobile
dealers have put their trust in us for over 30 years. 

Real Car Guys with  
Real Solutions  

for Your Real Problems 
Litigation Support • Business and Shareholder 
Disputes/Divorce/Manufacturer Disputes/IRS 
Resolutions • Certified Business Valuations • 

Dealership Brokering • Buyer’s Due Diligence • 
Internal Audits & Fraud Investigation •  

Strategic & Business Planning • Financial Planning •  
Accounting  • Tax • Business/IT Consulting  

O’Connor & Drew, P.C. 
OCD Consulting, LLC 

 
Serving the Auto Dealership Industry for Over 60 Years 

Frank O’Brien, CPA 
1.617.471.1120    

fobrien@ocd.com    www.ocd.com 
 

Michael McKean, 
MBA, AVA, CMAP 

1.617.471.5855   
mmckean@ocd.com 

www.ocdconsultingllc.com 

Authors of NADA’s A Dealer Guide to Dealership Valuation

Diane Anderson Murphy, Dealer Valuation Services  
(206) 302-6523   WWW.MOSSADAMS.COM

When it comes to dealership 
valuations, we wrote the book.

Certified Public Accountants | Business Consultants
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Yes! I would like to purchase an ad in the NADC Defender.

o  ½ page ad $150.00      5” high x 7.5” wide, no bleeds

o  ¼ page ad $100.00      5” high 3.75” wide, no bleeds

Months:  o April o May  o  June o July/August 
o September o October o Nov/December

Contact: _ ____________________________________________

Company: ____________________________________________

Address ______________________________________________

Phone: _______________________________________________

Email: _______________________________________________

Payment:   o Check   o Invoice me   o AE   o MC   o Visa

___________________________________________________
Credit Card No.                                                                          Expiration Date

___________________________________________________
Signature

NADC, 1800 M Street, NW, Suite 400 South, Washington, DC 20036
Phone: 202-293-1454  Fax: 202-530-0659
Questions: Erin Murphy, emurphy@dealercounsel.com

2017 DEFE  DER  – 
Advertising Opportunities
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Stephen P. Linzer
Tiffany & Bosco, P.A.
Phoenix, AZ
President

Diane Cafritz
CarMax Auto Superstores, Inc. 
Richmond, VA
1st Vice President

Andrew J. Weill
Benjamin, Weill & Mazer 
San Francisco, CA
2nd Vice President

Johnnie Brown
Pullin, Fowler, Flanagan, Brown & Poe PLLC
Charleston, WV
Secretary

Lance Kinchen
Breazeale, Sachse & Wilson LLP
Baton Rouge, LA 
Treasurer

Oren Tasini 
Haile, Shaw & Pfaffenberger, P.A.
North Palm Beach, FL
Immediate Past President

Patricia E.M. Covington
Hudson Cook, LLP
Richmond, VA
Past President

NADC Board of Directors

Rob Cohen
Auto Advisory Services, Inc.
Tustin, CA
Past President

Michael Charapp
Charapp & Weiss, LLP
McLean, VA
Past President

Jonathan P. Harvey
Jonathan P. Harvey Law Firm
Albany, NY
Past President

Bruce Anderson
Iowa Automobile Dealers Association
West Des Moines, IA

Eric Baker
Boardman & Clark LLP 
Madison, WI 

Michael Dommermuth
Fairfield and Woods PC
Denver, CO

Jami Farris
Parker Poe Adams & Bernstein LLP
Charlotte, NC

Kevin Hochman
Keyes Automotive Group 
Van Nuys, CA 

Melinda Levy-Storms
The Niello Company
Sacramento, CA

Russell McRory
Arent Fox, LLP
New York, NY

Jim Sewell, Jr.
Smith Law Firm, P.C. 
Helena, MT 

Todd Shadid
Klenda Austerman LLC 
Wichita, KS

Scott Silverman
Silverman Advisors
Boston, MA

Ronald Smith
Bose McKinney & Evans LLP
Indianapolis, IN 

Tim Sparks
Sonic Automotive, Inc.
Charlotte, NC

Robert Weller II
Abbott Nicholson PC 
Detroit, MI 

Erin H. Murphy
NADC Executive Director
Washington, DC

BE A CONTRIBUTOR!
We are always looking for submissions to 
publish in the Defender. Please send your 
contributions or proposals for articles to:  

jamifarris@parkerpoe.com
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Jami Farris, Editor
jamifarris@parkerpoe.com

Michael Charapp, Assistant Editor
mike.charapp@cwattorneys.com
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