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Price Discrimination Challenges to Factory
Incentive Programs: Recent Cases
Demonstrate Obstacles and Opportunities

By Paul R. Norman and Eric A. Baker, Boardman ¢ Clark LLP

Baker

Norman

As several commentators have noted in recent
years, the Robinson-Patman Act (“RPA”),
originally enacted in 1936,' and similar
state laws have seen a revival in response
to increasing prominence of automobile
manufacturer incentive programs, especially
volume discount incentives.? In the past five
years, at least a half dozen such challenges have
been brought against manufacturers including
General Motors,> Chrysler,? Volvo,” Kia,®
and Nissan.” Despite persistent criticism by
economists that the RPA is anticompetitive®
and legal commentary suggesting that the
U.S. Supreme Court decision in Volvo Trucks
North America, Inc. v. Reeder-Simco GMC, Inc.”
severely narrowed application of the RPA,"
several of these dealership price discrimination
challenges have recently survived dismissal
challenges," including summary judgment.'?

These decisions demonstrate that dealers can

succeed on price discrimination claims if they
can marshal sufficient evidence to show that
they were foreclosed from favored pricing and
that they lost sales to favored competitors as a
result. Dealerships concerned about losing sales
to intra-brand competitors due to lower prices
subsidized by factory incentives should consider
steps to collect and preserve evidence that will be

helpful in supporting a potential claim.

The RPA and Recent Dealership
Challenges

In the context of manufacturer-dealer relations,
the RPA prohibits what is known as “secondary-
line price discrimination”—where a seller (i.c.,
manufacturer) gives one reseller (i.e., dealer) a
more favorable price than another dealer for the
same goods. In order to establish a prima facie
violation of the price discrimination provision
of the RPA, the disfavored dealer must show:
(1) a difference in price; (2) in reasonably
contemporaneous sales; (3) to two different
purchasers by the same seller; (4) involving
vehicles of like grade and quality; and (5) that
the price difference may substantially lessen
competition (“competitive injury”).”® As to
the first element, even though two dealers paid

different prices, there is no price discrimination

and analyzed before use.

Disclaimer: The Defender articles do not constitute legal advice and are not independently verified. Any opinions
or statements contained in articles do not reflect the views of NADC. Cases cited in articles should be researched
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if the lower price was “functionally available” to the disfavored
dealer.™ In addition, if the disfavored dealer is seeking damages, it
must show “antitrust injury” in addition to the elements of a prima

>

Jacie violation.” The “functional availability,” “competitive injury,”
and “antitrust injury” are the most hotly contested issues in RPA
litigation as illustrated by recent litigation Mathew Enterprise v. FCA
US LLC (Chrysler), 2016 WL 4269998 (N.D. Cal. Aug. 2, 2016).'¢
In Mathew Enterprise, plaintiff’s RPA claim derived from Chrysler’s
introduction of a new Chrysler dealer in close proximity to plaintiff’s
Stevens Creek Chrysler Jeep Dodge Ram (“CJDR”) dealership. During
the twelve months following entry of the new competitor, Fremont
CJDR, Fremont received volume incentives each month, while
other dealers surrounding Stevens Creek received volume incentives
in certain months but not all months."” Chrysler continued to base
Stevens Creek’s monthly objectives on its sales from the year prior to
Fremonts entry, and Stevens Creek received no incentive payments
from August 2012 to June 2013, even though it had regularly achieved
its incentive targets prior to Fremont’s entry."® The issues of “functional
availability,” “competitive injury,” and “antitrust injury” were the main
points of contention in this case.

“Functional availability” looks at whether incentives were practicably,
rather than just theoretically, available to the disfavored dealer.” It
goes to both element 1, because, if the incentives were “functionally
available,” there was no price discrimination, and element 5, because
the “functional availability” of the incentives negates any showing of
competitive injury.?’ There is an unresolved debate whether “functional
availability” is an affirmative defense or an element of the plaintiff’s
prima facie case.?! There also is an open issue of whether functional
availability requires even-handed treatment of competing purchasers
in setting the objectives required to obtain incentives in addition to
the objectives being attainable through reasonable commercial efforts
by the disfavored dealer.?

Chrysler asserted in Mathew Enterprise, that its volume growth
incentives were “functionally available” because “Chrysler simply
applied standard practices and policies during the allegedly
discriminatory period and Stevens Creek [plaintiff’s subject dealership]
chose not to meet the objectives.”® The district court denied summary
judgment, finding that plaintiff’s evidence that Chryslers sales
objectives for Stevens Creek were 121% of its expected sales while
Fremont’s objectives were 87% of its expected sales, and the undisputed
evidence that “Stevens Creek tried but failed to meet its objectives”
during the first month of the alleged discriminatory period, created
a dispute of fact whether the discounts were functionally available to
Stevens Creek.? In its summary judgment decision, the court also
discussed the evidence of unequal treatment of the plaintiff and the
competing dealer;*> however, at the trial, the court rejected a proposed
instruction that would have required the jury to find both equal
treatment and practicable attainability, and also imposed the burden
of proving “functional unavailability” on the plaintiff. Because the jury

in Mathew Enterprise ultimately found that plaindiff failed to prove
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that the incentives “were not functionally available to Stevens Creek,”*
these instructions are now the subject of post-verdict motions and a
possible appeal.

The element of “competitive injury” may be shown either by direct
evidence of sales diverted to the favored competitor as a result of the
price discrimination or by indirect evidence that a favored competitor
received a substantial price reduction over a substantial period of time.”
This indirect method of proving competitive injury is commonly
referred to as the Morton Salt presumption. In Mathew Enterprise, the
district court rejected Chrysler’s summary judgment challenge based
on lack of “competitive injury” because the Court determined that
there was sufficient evidence supporting the Morton Salt presumption
of “competitive injury” where plaintiff offered evidence of a $700 per
vehicle price difference (2% difference) over eleven months in a “a
price-sensitive market with low profits.”*

An unresolved issue in RPA cases is whether the Morton Salr
presumption of “competitive injury’—a rebuttable presumption—
may be rebutted by proof that there was no harm to competition
generally, as opposed to evidence that the disfavored competitor was
not competitively harmed. Relying on Ninth Circuit precedent,”
the district court in Mathew Enterprise rejected Chrysler’s proffered
jury instruction that the presumption of competitive injury could be
rebutted by showing the lack of harm to competition generally. Other
circuits, including the D.C. Circuit, have held otherwise.?® This is an
issue that ultimately will be decided by the U.S. Supreme Court, and
its ruling will significantly affect the future viability of secondary-line
price discrimination claims in the automotive industry.

Unlike “competitive injury,” which can be proved without direct
evidence of diverted sales or profits, a showing of “antitrust injury”
(actual injury and causation), as well as proof of damages, requires
a showing of actual diversion of sales or profits from the disfavored
purchaser to a favored purchase.®® In Mathew Enterprise, the court
also denied Chrysler’s summary judgment motion based on lack of
“antitrust injury” after determining that if competitive injury were
shown, a finding of diverted sales could be supported by plaintiff’s
evidence “that (1) the CJDR market is competitive and price-sensitive;
(2) the Surrounding Dealers were favored; (3) they used incentive
payments to lower their prices relative to Stevens Creek; and (4) Stevens
Creek’s sales fell during the alleged price discrimination period while
those of the Surrounding Dealers rose and the reverse happened after
the price discrimination period ended.”*

Decisions this past October from Ohio and Illinois federal district
courts denying motions to dismiss RPA claims echo the Mathew
Enterprise court’s acknowledgment that factory incentive programs
are vulnerable to attack when manufacturers ignore the RPA’s
requirements that such incentives be made reasonably available to all
of their competing dealers on proportionally equal terms. In Napleton’s
Arlington Heights Motors, Inc. v FCA USA LLC, the Northern District
of Illinois determined that the Morton Salt presumption could apply
where the plaintiff dealership alleged that a $1,600 per vehicle price
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difference existed over the course of “at least a year.” The Bedford
Nissan, Inc. v. Nissan N.A. court likewise acknowledged that Morron

Salt could apply where Nissan was alleged to have entered into a series

13-cv-04236-BLF (N.D. Cal., Complaint filed Sept. 16, 2013);
Napletons Arlington Heights Motors, Inc. v. FCA USA LLC, No. 16 C
403 (N.D. IIl.,, Complaint filed Jan. 12, 2016).

of secret agreements with a favored Nissan dealer, allowing the favored > gE?ZTIZfZSZf;ZS'ﬁT;figi,C{gf é\(f)ﬁ) .LLC’ No. 2:14-CV-360 (S.D.
dealer to “significantly undercut a competing non-preferred dealer’s Giuffre Motor Car Co., LLC v. KIA Motors Am., Inc., No. 15-CV-4514
retail prices with no negative impact on its bottom line.”* (MKB) (E.D.N.Y., Complaint filed Mar. 12, 2015).
7. Bedford Nissan, Inc. v. Nissan N.A., No. 1:16 CV 423 (N.D. Ohio,
Dealer Vigilance Is Key to Keeping Factory Incentives Complaint filed Feb. 23, 2016).
Reason ably in Check 8. Mark A. Glick, et al., Towards a More Reasoned Application of the
Although each of these cases can be seen as an outlier circumstance, Robmwn_Pm.‘mén A.mA Holisic Vl.ew Incorporating Prz;jla])/e‘s 0fLm.U
and Economics in Light of Congressional Intent, The Antitrust Bulletin
commentators have acknowledged that factory incentive programs 60(4) (2015) at 279.
“remain an ongoing litigation risk” and “[o]ther such lawsuits are 9. Volvo Trucks N. Am., Inc. v. Reeder-Simeco GMC, Inc., 546 U.S. 164
bound to follow.”® In order for manufacturers to find refuge under (2000).
functional availability, they will need to demonstrate that each dealer 10 Barbara O. Bruckman, Volvo Seven Years Later: Williams v. Duke
“is economically feasible o fqualifying for the lower price, even if they Energy International, Inc., The Antitrust Source, www.antitrustsource.
would prefer not to do so0.”* Dealers can attack such defenses with . c;;jél:;b.zé(l)éﬂwag ;39'5799 (N.D. Ohio Oct. 28, 2016) (Opinion
evidence that “sales targets or other [manufacturer-established] goals and Order on Motion to Dismiss); Napletons, 2016 WL 5792402
are not feasibly obtained.”™” (N.D. IIL. Oct. 4, 2016) (Memorandum Opinion and Order on
Recent cases demonstrate that circumstantial evidence of a favored Motion to Dismiss).
competitor receiving a substantial price reduction over a substantial 12. Mathew Enter., 2016 WL 4269998 (N.D. Cal. Aug. 2, 2016)
period of time can be sufficient to demonstrate an RPA claim. Dealers (Order Granting in Part and Denying in Part Defendant’s Motion for
can buttress their RPA claims by more closely documenting their 13 ngmary Judgmeno). ]
. Eg, Volvo Trucks, 546 U.S. at 176-77; Hasbrouck v. Texaco, Inc., 842
lost sales and other attempts to meet competition by favored dealers, F.2d 1034, 1040-42 (9th Cir. 1988).
including: documenting prices offered to specific retail customers 14, Spmith Wholesale Co. v. R, Reynolds Tobacco Co., 477 E3d 854, 867
who may later be determined to have bought from favored dealers; (6th Cir. 2007).
preserving advertisements of lower prices or other evidence of attempts 15. Hasbrouck, 842 F2d at 1041-42.
to compete on price directly against favored dealers; and collecting 6. Mﬂthiw Enter, 2016 WL 4269998, ar *3-*13.
evidence from customers of lower-price offers by favored dealers; i; Z :z *?.-*2.
collecting identifying information on customers visiting the dealership, 19, Smith Wholesale, 477 F.3d at 867.
its website, or other social media sites. Such dealer vigilance might have  20. 74 at 866. (“Where a purchaser does not take advantage of a lower
a two-pronged effect. First, heightened dealer focus on documenting price or discount which is functionally available on an equal basis, it
lost sales may keep manufacturers more Cognizant of the potentially has been held that either no price discrimination has occurred, or that
unfair elements of their incentive programs and “potentially disruptive the dls?rlmlnétlon is not the proximate cause of the injury.” (Internal
events” such as the introduction of new same-line dealers or improper Il (gzagz;??;iz Co. v Wash. Mills Abrasive Co., 887 F.2d 1499,
influence of the factory or individual factory representatives on intra- 1516-17 (11* Cir. 1989) (treating functional availability as affirmative
brand competition. Second, better documentation of lost sales and defense); Allied Sales and Serv. Co v. Glob. Indus. Techs., Inc., 2000
efforts to compete against favored same-line dealers will arm such U.S. Dist. LEXIS 7774, at *55-*58 (S.D. Ala. May 1, 2000) (same);
disfavored dealers with additional evidence to bolster their chances Calumet Breweries, Inc. v. G. Heileman Brewing Co., 951 E. Supp. 749,
of succeeding on RPA claims in the event litigation is warranted. B 753-55 (N.D. Ind. 1994) (same); Cain v. Chevron U.S.A., Inc., 757 E
Supp. 1120, 1123 (D. Or. 1991) (same).
References 22. E.g, Smith Wholesale, 477 F.3d at 866 (requiring that both elements
1. Pub. L. No. 74-692, 49 Stat. 1526 (1936) (codified at 15 U.S.C. § of even-handed treatment and practical attainability must exist before
13). functional availability may be found).
2. Adam Hudes and Stephen Medlock, Auzo Dealer Robinson-Patman 23. Mathew Enter, 2016 WL 4269998, at *12.
Act Cases After Stevens Creek, Law360 (Dec. 14, 2016); Leonard A. 24. Id. at*13.
Bellavia, Factory Incentive Programs - Illegal Price Discrimination?, 25. 1d
NADC Defender (Apr. 2016); Russell P. McRory, Price Discrimination: 26. Mathew Enter., No. 13-CV-04326-BLE Doc. No. 331 (Jury Verdict).
Don't Make a Federal Case Out Of It, NADC Defender (Nov./Dec. 27. Fall City Indus., Inc. v. Vanco Beverages, Inc., 460 U.S. 428, 437-38
2013). (1983); FTC v. Morton Salt Co., 334 U.S. 37, 49-51 (1948).
3. Braman, et al. v. General Motors LLC, No. 1:12-cv-20671-JEM (S.D. 28. Mathew Enter., 2016 WL 4269998, at *7.
29. Chroma Lighting v. GTE Prods. Corp., 111 E3d 653, 658 (9* Cir.

Fla., Complaint filed Jan. 20, 2012).
4. Mathew Enter., Inc. (alkla Stevens Creek) v. Chrysler Group LLC, No.

NADC DEFENDER

1997)

FEBRUARY 2017 « PAGE 3



30. Boise Cascade Corp. v. FTC, 837 F2d 1127, 1143-1144 (D.C. Cir.
1988) (cited by Chrysler in Mathew Enter.).

31. Alans of Atlanta, Inc. v. Minolta Corp., 903 F2d 1414, 1427-28 (11th
Cir. 1990).

32. Mathew Enter., 2016 WL 4269998, at *10.

33.  Naplerons, 2016 WL 5792402, at *6.

34. Bedford, 2016 WL 6395799, at *5.

35. Hudes and Medlock, Auto Dealer Robinson-Patman Act Cases After
Stevens Creek.

36. Id.

37. Id.

Paul R. Norman is a partner with the Madison, Wisconsin law firm
Boardman & Clark LLD He has over 44 years of experience in representing
automobile and truck dealers in franchise and antitrust disputes, as well
as other litigation, regulatory and transactional matters. He has appeared
in federal trial and appellate courts throughout the United States on

automotive-related issues.

Eric Baker is an attorney with the Boardman & Clark LLP law firm. Eric
Baker’s practice emphasizes the representation of automobile, agricultural
equipment, heavy truck and other equipment dealers. He has successfully
represented clients in litigation against large national and multi-national
manufacturers and franchisors, in arbitrations, in trials before state and

federal courts, and in state and federal appellate courts.
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Please make sure to notify NADC Staff
(info@dealercounsel.com) if your contact
information has changed so that your
records can be updated accordingly.

We will begin to list updated contact
information in The Defender so all
members can be aware of the change.

Updated Information:

Peter Bauer

Peter Bauer Dealer Law

Phone: 717-979-6465

Email: pbdealerlaw@gmail.com

James F. Hendricks, Jr.
SmithAmundsen LLC

Phone: 312-455-3848

Email: jhendricks@salawus.com

Seth L. Dobbs

Aboyoun & Heller LLC
Phone: 973-575-9600

Email: sdobbs@aboylaw.com
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A little more than a year has passed since domain names with the
endings .auto, .car, and .cars became generally available. This article
examines the short history and use of these automotive generic top
level domains (“gTLDs”) in the Internet marketplace.

On January 2012 Internet Corporation for Assigned Names and
Numbers (ICANN) began accepting applications for registries for
hundreds of new gT'LDs. Although commentators had varying views
as to whether the gTLDs would gain any traction with businesses and
consumers, Google actively pursued 101, including .auto, .car, and
.cars.! Google paid $185,000 for each gTLD it was awarded, including
the automotive gT'LDs.? In an apparent about face in spring 2015,
Google bolstered pessimistic opinions when it “dumped” its rights to
the automotive gTLDs, despite being actively engaged in developing
the self-driving Google Car at the same time.?

Cars Registry Limited, a joint venture between established registrars
XYZ and Uniregistry, purchased the automotive gTLDs from
Google.* In accordance with ICANN policies, Cars Registry began
selling domains with these suffixes to entities which owned matching
trademarks from December 9, 2015 to January 12, 2016.° It then
offered early bird or Landrush registration for a premium between
January 12 and January 20, 2016.° The domains were generally
available for purchase beginning on January 20, 2016, with an annual
registration cost between $2,500-$3,000 per domain.” Although this
price is certainly more than the registration fees for most domains
ending in .com or .net, which start as low as $0.99, Cars Registry
justifies the higher fees as insurance that purchasers are manufacturers,
dealers, or automotive-related vendors who intend to use the domains
legitimately, rather than cybersquatters looking to hijack the names
for large returns.®

Despite the higher cost, Cars Registry says when registration opened,
manufacturers quickly reserved names containing their trademarks and
products.” Cars Registry also claims dealers comprise more than half
of the daily registrations of domains with these endings.!® The actual
numbers, however, are much smaller than these statistics imply. At
the time this article was drafted, 479 active domains and 319 parked
domains have the .auto suffix ''; 453 active domains and 325 parked
domains have the .car suffix '; and 420 active domains and 294 parked
domains have the .cars suffix.'* According to Web Technology Surveys,
these automotive gTLDs each constitute less than 0.1% of all websites.
In comparison, 48.1% of all websites end in .com and 0.3% of all

websites end in .xyz, which is the fastest growing gTLD with more
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Auto, .Car, and .Cars-Dot Boom or Dot Bust?

By Jami Farris, Parker Poe Adams & Bernstein LLP and Todd Shadid, Klenda Austerman LLC

than 6.5 million registrations and which was made available at the
same time as the automotive gTLDs. "

Despite these low numbers, Cars Registry is optimistic about the
future of these domains, encouraging dealers to get them while they are
still available. In a November 2016 interview, Shayan Rostam, Global
Director of Registration Operations for .Cars Domains, explained
the benefits to dealers include being able to obtain shorter one and
two letter domain names, domain names consisting of dealers’ more
common nicknames, or domain names containing geographic terms."
He explained these new domains upgrade the dealers” existing online
presences and are mobile friendly.'® These domains can also provide a
portal site where dealer groups can list all of their locations.'” For an
additional fee of $10,000, Cars Registry will migrate data from dealers’
current websites to their new .auto, .car, or .cars websites, without
losing established Google rankings and with no business interruption.'®

Cars Registry touts Hatchett Devlin Auto Group (“HDAG”) as
an example of its success stories, noting that HDAG’s site witchita.
cars ranks high in Google searches for cars in the Wichita, Kansas
area'” HDAG, then known as Scholfield Auto Group, purchased the
witchita.cars domain during the presale period. In an interview for this
article, Trey Cusick, General Sales Manager for HDAG, says he was
intrigued by the idea of acquiring the city’s name in the .cars domain.
HDAG did not abandon its .com websites, but rather used witchita.
cars as a catch all listing the inventory of all three of its locations --
Hatchett Devlin Hyundai West, Hatchett Devlin Hyundai East, and
Hatchett Devlin Buick GMC. HDAG specifically advertised the site
as a place to find good used vehicles in Wichita. Cusick says while the
site has had decent traffic, most people still use .com when trying to
search for a vehicle. Additionally, in his experience manufacturers and
retailers have yet to use or acquire .cars domains, so .com remains the
consumer standard. Since growth of the witchita.cars site has stalled,
HDAG intends to start branding the .cars site to its dealership name,
but will still maintain its .com sites. Cusick feels it is still too early
to tell whether .cars will gain significant traction and awareness as a
domain for finding cars.

This experience seems consistent with those of Hendrick Automotive
Group and Koons Ford, other dealer clients highlighted by Cars
Registry. Currently, the domains hendrick.auto and hendrick.cars
migrate to the hendrickauto.com site. The koonsford.auto site is parked,
noting it is still under construction.

Certainly, the new gTLDS provide an alternative to new dealers whose
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.com names are unavailable or dealers who are unable to control their
.com names. It remains to be seen whether customers will change their
established patterns of searching for .com names to search for a .auto,
.car, or .cars name first so as to make the investment in a new domain

or domains worthwhile. ®
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groups and individual dealers on a wide variety of issues, including the
Motor Vehicle Act, federal regulation, contract drafting, consumer claims,
social media and the internet, contract and commercial torts litigation,

buy-sell issues, real estate, and construction.

Todd Shadid is a member of the litigation section at Klenda Austerman,
LLC. Mr. Shadid represents automobile dealers in all aspects of their
business, including franchise relations, employment issues, advertising,
corporate structure, financing, consumer and vendor contract compliance,

and litigation prevention.
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President’s Message

Steve Linzer
Tiffany & Bosco, PA.
NADC President

Happy February! I trust that everyone had a
happy and safe holiday season and survived the
exciting Super Bowl. From my perspective,
2017 looks like it will be an interesting year
for all of us involved in the automobile
industry. There certainly can be no doubt that
there will be significant changes coming to the
overabundance of federal, state and local laws,
rules, regulations and policies that we have
been struggling to have our clients comply
with for the past few years. As we go through
this dynamic transition, I am confident that
NADC will remain a valued information
source for our members and that NADC will
continue to provide needed support to our
practices.

With that in mind, I encourage all of you
to make reservations for our 13th Annual
NADC Member Conference which will
be held April 23-25 at the Ritz-Carlton,
Laguna Niguel in Dana Point, California.
Once again, our planning committee has
assured that there will be timely updates and
significant substantive presentations to keep
you abreast of changes and “happenings” in
the automobile industry. Included topics are
the always informative NADA Update; Top
Legal Issues for Dealers in 2017; the Politics of
Employment Law in a New Administration;
Key Legal and Market Considerations in
Today’s Buy-Sell Market; Legal Ramifications
of Vendor “Solutions” and Products Pedaled
to Dealers; Next Generation Vehicle Sales;
Cyber Security; Legal issues of DMS Systems;
Conditional Margin, Tiered Margins, Market
Stratification, and Project Pinnacle; NTADA
Update and more! With respect to attending
the conference, I encourage you to make
reservations sooner rather than later. At each

of our conferences, we seem to have more and

NADC DEFENDER

more attendees. Unfortunately, at times we
have run out of space at our primary hotel
location.

[ am also excited to announce that at this
conference we are initiating a new program-—
which we are currently referring to as “Dealer
Counsel 101.” This two hour program, which
is designed to be a general introduction to
the operations of a typical retail automobile
dealership, will be held on the Sunday

afternoon at the start of the conference

(before our initial reception). There will be no
additional cost to members to attend and CLE
credit will be made available upon request.
Responses to an informal survey, taken to
assess possible attendance at this program,
indicated a great deal of member interest.
As an aside, I received several emails asking
what precipitated this program. The answer
goes back to an informative discussion I had
with several new members of NADC at the
recent Chicago meeting. While I marveled at
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NOTBIGGER..
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Succession Planning
Mergers & Acquisitions

IT Consulting

ROSENFIELD YA

TRADITIONAL VALUES | EXTRAORDINARY RESULTS
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their enthusiasm and interest in our practice
area, I soon realized that as lawyers new to
our industry (or as lawyers supporting more
skilled auto lawyers) they were thrown into
situations with little or no auto industry
background. I also sensed that this might
limit the usefulness of some portions of our
presentations on sophisticated topics. Our
practice area is unusually broad and rarely

can one person master it all. As a result, we

had a robust discussion at our board meeting
regarding the need for some introductory or
overview industry background information.
This program was the result. This will be a trial
program so I encourage everyone to attend.
Please note that registration is required.
Again, please make your conference
registration soon. I look forward to seeing
you in April in always sunny California (well

almost always). Travel safely. B

along the way.

REGISTER SOON:

Stephanie Asa
stephanie.asa@mossadams.com
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nationwide. They’ll share best practices, learn about vital
accounting and tax issues, and more while earning CPE credit

June 27-28 | Vdara Las Vegas

MOSS-ADAMS ..»

Certified Public Accountants | Business Consultants

WWW.MOSSADAMS.COM/AUTOMOTIVE

NADC Welcomes

New Members
Full Members

Anthony Bento
California New Car Dealers Association
Sacramento, CA

Jeffrey Hamilton
Sewell Automotive Companies

Dallas, TX

Thomas Jardim
Jardim, Meisner & Susser, P.C.
Florham Park, N

James Prestiano
GPB Capital Holdings, LLC
Garden City, NY

Russell Shanks
Cyruli Shanks Hart & Zizmor LLP
New York, NY

Fellow Members

Ryan Abernethy
The Costa Law Firm
Gold River, CA

Kathryn Harvey
MLG Automotive Law, APLC
Newport Beach, CA

Daniel Hoops
Shackelford, Bowen, Mckinley & Norton, LLP
Dallas, TX

Julie Mercer
GNYADA
New York, NY

Lauren Osterman
Shackelford, Bowen, Mckinley & Norton, LLP
Dallas, TX

A. Todd Sprinkle
Parker Poe Adams & Bernstein LLP
Atlanta, GA

Patrick Skilliter
Mac Murray, Petersen & Schuster LLP
New Albany, OH

John Swenson
The Scali Law Firm
Los Angeles, CA

Andrew Zizmor
Cyruli Shanks Hart & Zizmor LLP
New York, NY
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http://www.mossadams.com/automotive

PRELIMINARY AGENDA TOPICS INCLUDE:

Session topics include:

- NADA Update

« Key Legal & Market Considerations in Today’s Buy-Sell Market

- Legal Issues of DMS Systems

« Cyber Security

- Legal Ramifications of Vendor “Solutions” and Products Peddled to Dealers

- Next Generation Vehicle Sales: Legal Hurdles of On-Line and Mobile App Platforms
- NIADA Update

« Top Legal Issues for Dealers in 2017

- Conditional Margin, Tiered Margins, Market Stratification, and Project Pinnacle

« The Politics of Employment Law: Understanding L&E in a New Administration

Agenda topics subject to change.

Hotel Reservations

APR | L 23 2 5 NADC has secured a block of rooms available at the discounted rate of $325/night
" plus tax. Reservations can be booked online here or by calling (949)-240-2000.

Reference the 2017 NADC Annual Member Conference to receive the discounted

rate. Ocean view rooms may be available at a higher rate. Group rates will be

available three (3) days pre and post the event dates based upon hotel availability.

13™ ANNUAL WE RECOMMEND YOU BOOK YOUR HOTEL EARLY!

NADC MEMBER The roomblock deadline for hotel reservations is March 29, 2017. Please make

CONFERENCE your reservation early to avoid the room block selling out.

NEW THIS YEAR!
THE RITZ-CARLTON NADC Dealer Counsel 101: Basic Introduction to a Typical Retail Automotive

LRCLINAINIE S ?ea:\TrShlpd Il de th d h | d d 30,000 ft

im Neustadt will provide the audience with a general introduction an I view
DANA POINT, CA e | © W e gem |
of a typical retail automotive dealership. Jim will discuss the various departments

of a dealership, how they are organized and some of the unique challenges they
face. The audience will learn how the various departments operate with a focus on
regulatory compliance issues. Jim offers great insight into the day-to-day operations,
having managed all aspects of several different dealerships. This session will serve
as an introductory level course for those attorneys who are new to practicing auto
dealer law or those attorneys who want a refresher on dealership operations.

Please visit
www.dealercounsel.com
to register.

This session is free for all members. Registration is required.

REGISTER NOW! Date: Sunday, April 23, 2017

Time: 1:00PM - 3:00PM

Location: The Ritz-Carlton Laguna Niguel
Plaza Room
1 Ritz Carlton Drive
Dana Point, CA 92629

*CLE credit available upon request.
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https://aws.passkey.com/event/14906956/owner/9325/home
https://aws.passkey.com/event/14906956/owner/9325/home
https://www.dealercounsel.com/content/events/2016/10/24/save-date-2017-nadc-13th-annual-member-conference

Thank you to our 2017 13" Annual
NADC Member Conference Event Sponsors!

S

ANDERSON
ECONOMIC CAPITAL AUTOMOTIVE

GROUP

=4 \
@CounselorLibrary]’ = -r

POWERED BY:

HUDSON

APRIL 23-25 CO0K FONTANA

13™ ANNUAL ’»
NADC MEMBER etdon Wierkafingerios oo HAIG
CONFERENCE WE UNDERSTAND THE INDUSTRY PARTNERS

THE RITZ-CARLTON
LAGUNA NIGUEL
DANA POINT, CA

MOSS-ADAMS ..»

Certified Public Accountants
Business Consultants

Please visit ’
www.dealercounsel.com =

ML [ 25 Years of Building Wealth
for America’s Auto Dealers

REGISTER NOW!
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Give your document
management more horsepower

wh

e

FOR A FREE TRIAL

Contact Michael DeCarlo,

Executive Vice President at
585.869.6089 or Mike@DealerDOCX.com

@ DealerDOCX

Clients Paying Too Much for Insurance?
Problems Managing Claims?

Get help from a Risk Manager with over 30 years
experience in the Auto Dealer industry.

CONTACT US

303.974.4145

TIN

CONSULTING GROUP

www.austincg.com

Marketing Services

New England’s Most Experienced Auto Dealership Broker
X

OVER 34 YEARS OF DEAL MAKING
WITH MORE THAN 400 STORES SOLD

Brokering Appraisals Litigation
Market Consolidation Solutions

We Are The Deal\Wizards

Office 857-404-0226 Mobhile 508-395-2500
E-mail gordon@gwmarketingservices.com Web gwmarketingservices.com

TOMAL DEALER
COMPLIANCE

3R AVE., 15™ FLOOR
NEW YORK, NY 10017

1-888-243-5204

www.TotalDealerCompliance.com

733

DEALERS NEED HELP

Increasing fees and contracts have created a war of attrition.

Isnt it time innovation and technology
was used to help dealers do business?

That's what we're here for.

844-363-2001

VISIT US ONLINE AT:

Industry leaders
since 1997

|T=nesm|o
m GROUP
Focus on your business.

Let Presidio help maximize the
value you have created and
monitize it for you.

©2016 CliftonLarsonAllen LLP

Contact James Taylor: jtaylor@thepresidiogroup.com
(415) 449-2520 | www.thepresidiogroup.com

Member FINRA/SIPC

Presidio Merchant Partners, LLC

NADC DEFENDER

KERRIGAN ADVISORS

Dealerships Are Far Too Valuable

to be Sold Any Other Way

Erin Kerrigan

Ryan Kendgan | ‘249) 202-2200

www.kerriganadvisors.com

ADD PERSPECTIVE

Maximize your service to dealers with strong
financial experience and resources.

w Al

B

ITILLAAL

. 200

ADVISORY | OUTSOURCING | AUDIT AND TAX

CliftonLarsonAllen

CLAconnect.com/dealerships
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IN THE AUTOMOTIVE SERVICE INDUSTRY

withum

AUDIT TAX ADVISORY

Dedicated to providing world-class service,
innovative solutions and industry expertise,
specializing in dealership valuations, due
diligence and forensic/fraud services and
much more to the automotive industry.

BE IN APOSITION OF STRENGTH*"

Bob Brown, CPA, Partner (732) 572 3900 WIth um.com

Consulting Services for Dealerships

nomo  and their Attorneys
ECONOMIC
GROUP

We are experts on:

i - Lost profits & damages

K - Valuation & transaction due diligence
- Market & sales performance analysis
- Add point & termination studies

Case studies and more information available at www.AndersonEconomicGroup.com
East Lansing | Chicago | Istanbul

W E I N E R I I ' Cedified Public Accountants & Consultants

Providing Automotive Litigation Support,
Valuations, and Mergers & Acquisitions Assistance
From a Unique Perspective

For More Information Contact:

Larry Weiner, CPA, CrFA, Managing Partner
201.746.9700 Ext:305 or lweiner@weinerllc.com
85 Chestnut Ridge Rd, Suite 114

Montvale, NJ 07645

www.weinerllc.com

Vv

VVH | CPAs and Associates

AXIOM ADVISORS

Innovative. Automotive. Insight. Exceptional. Automotive. Assurance.

Real Car People with Over 100 Years of Dealership Hands
on Experience in

 LITIGATION SUPPORT e MERGERS & ACQUISITIONS
© OPERATIONAL CONSULTING e TAX e ASSURANCE

www.axiom-auto.com/welcome

DHG dealerships

driving relationships forward

2,500+ 140+ 6 )

Rooftops Dedicated
Served Dealership
Nationwide Professionals

Of The Top 10 States With
Dealership Groups Dealership
Are DHG Clients Clients

877.DLR.CPAs | dealerships@dhgllp.com
Assurance | Tax | Advisory | dhglip.com/dealerships

COMMITTED TO YOUR SUCCESS

(.0 ntt a

CNA NATIONAL

WARRANTY CORPORATION
www.cnanational.com | 800.345.0191

Service

Visit www.compli.com/nadc to take
our free dealership compliance

appraisal or call 1-866-294-5545. Compll ot

Your Road to Compliance

NADC DEFENDER

CAPITAL AUTOMOTIVE

100% Real Estate Finance
Serving dealers forover18 years

Willie Beck lay Ferriero

Gabe Robleto  Dan Garces
\ quisitions VP, Acguisitions SVP, Director of Acquisitions  President®

394-1325 703-394-1313 703-394-1323 703-394-1319

WwWww capitalautomotive.com
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ECONOMIC CONSULTING - LITIGATION SUPPORT 4

P Reynolds

&Reynolds

o Integration that Powers Performance®

F O N TA N A Find the solution for your automotive needs:

——— GROUP. INC. ——— www.reyrey.com
WWW.FONTANAGROUP.COM

\WUW

Q‘%CounselorLibrary com, LLc

O connor & Brew, P feal Lar Guys with ways we make your job easier.
OCD Consulting, LLC Real Solutions Y your j
Serving the Auto Dealership Industry for Over 60 Years fﬂ[’ yﬂ”[" /?HH/prﬂb/Ems

Litigation Support = Business and Shareholder
Disputes/Divarce/Manufacturer Disputes/IRS
Resolutions = Certified Business Valuations = Frank1 8;?7'?13120' CPA
Dealership Brokering = Buyer's Due Diligence = fobrien@ocd.com  www.ocd.com
Internal Audits & Fraud Investigation = Michael McKean.
Strategic & Business Planning = Financial Planning = MBA, AVA, CMAP

Accounting ® Tax ® Business/IT Consulting mnlf;;ﬁ&i?ffom

www.ocdconsultinglic.com

@ARJ.AW® &
Spot

Visit us at www.counselorlibrary.com

201/ DEFENDER

Delivery

Advertising Opportunities

!ﬁ% RICHARDS, WITT & CHARLES, LLP 1 Yes! I would like to purchase an ad in the NADC Defender.
CERTIFIED PUBLIC ACCOUNTANTS

O % page ad $150.%2 5" high x 7.5” wide, no bleeds
O % page ad $100.%2 5" high 3.75” wide, no bleeds

Discover why so many successful automobile
dealers have put their trust in us for over

From Aruditg}g & Accgléntinglsolutions to 1 Months: 0 March O April O May O June O July/August
2L annnd = ombiance i O September 00 October [0 Nov/December
100 Ring Road West, Garden City, New York 11530 !

1
' Contact:

www.autocpa.net/trust
info@autocpa.net 516.741.0515

E Company:

1 Address

! Phone:

Email:

When it comes to dealership

valuations, we wrote the book.
Authors of NADA's A Dealer Guide to Dealership Valuation

Payment: [ Check [ Invoiceme O AE O MC O Visa

Credit Card No. Expiration Date

Diane Anderson Murphy, Dealer Valuation Services
(206) 302-6523 WWW.MOSSADAMS.COM

Signature

MOSS ADAMS LLP ! NADC, 1800 M Street, NW, Suite 400 South, Washington, DC 20036

1 Phone: 202-293-1454 Fax: 202-530-0659
E Questions: Erin Murphy, emurphy@dealercounsel.com

Certified Public Accountants | Business Consultants
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BE A CONTRIBUTOR!

We are always looking for submissions to

publish in the Defender. Please send your

Jami Farris, Editor
jamifarris@parkerpoe.com

Michael Charapp, Assistant Editor
mike.charapp@cwattorneys.com

Defender, The NADC Newsletter is published by the
National Association of Dealer Counsel
1800 M Street, NW, Suite 400 South, Washington, DC 20036
Phone: 202-293-1454 « Fax: 202-530-0659 * www.deadlercounsel.com

contributions or proposals for articles to:
Jamifarris@parkerpoe.com

NADC Board of Directors

Stephen P. Linzer
Tiffany & Bosco, P.A.
Phoenix, AZ
President

Diane Cafritz

CarMax Auto Superstores, Inc.
Richmond, VA

Ist Vice President

Andrew J. Weill
Benjamin, Weill & Mazer
San Francisco, CA

2nd Vice President

Johnnie Brown

Pullin, Fowler, Flanagan, Brown & Poe PLLC

Charleston, WV
Secretary

Lance Kinchen

Breazeale, Sachse & Wilson LLP
Baton Rouge, LA

Treasurer

Oren Tasini

Haile, Shaw & Pfaffenberger, P.A.

North Palm Beach, FL
Immediate Past President

Patricia E.M. Covington
Hudson Cook, LLP
Richmond, VA

Past President

Rob Cohen

Auto Advisory Services, Inc.
Tustin, CA

Past President

Michael Charapp
Charapp & Weiss, LLP
McLean, VA

Past President

Jonathan P. Harvey
Jonathan P. Harvey Law Firm
Albany, NY

Past President

Bruce Anderson
Towa Automobile Dealers Association
West Des Moines, IA

Eric Baker
Boardman & Clark LLP
Madison, WI

Michael Dommermuth
Fairfield and Woods PC
Denver, CO

Jami Farris
Parker Poe Adams & Bernstein LLP
Charlotte, NC

Kevin Hochman
Keyes Automotive Group
Van Nuys, CA

Melinda Levy-Storms
The Niello Company
Sacramento, CA

Russell McRory
Arent Fox, LLP
New York, NY

Jim Sewell, Jr.
Smith Law Firm, PC.
Helena, MT

Todd Shadid
Klenda Austerman LLC
Wichita, KS

Scott Silverman
Silverman Advisors
Boston, MA

Ronald Smith
Bose McKinney & Evans LLP
Indianapolis, IN

Tim Sparks
Sonic Automotive, Inc.

Charlotte, NC

Robert Weller II
Abbott Nicholson PC
Detroit, MI

Erin H. Murphy
NADC Executive Director
Washington, DC
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