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DEFE  DER
Consumer Complaints – 
Avoiding and Dealing With Them 

By Ramón G. Vega Dorticós, Esq., Autos Vega Group
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Any attorney directly or indirectly involved in 
the automotive industry is well aware of ad-
ministrative consumer complaints, principally 
related to service issues. Every state and juris-
diction has laws and regulations that facilitate 
the filing of complaints by consumers against 
dealerships and manufacturers. Some states/
territories (like Puerto Rico1) have specialized 
consumer rights agencies that receive, investi-
gate and hold administrative hearings based on 
such complaints. Some consumer right agen-
cies (“CRA”) are more active than others. In 
my jurisdiction, the local CRA is very active. 
It accepts all complaints against dealerships and 
manufacturers, and it rarely filters out frivolous 
ones as part of the process. 
  The CRA administrative process can involve 

various preliminary hearings, technical inspec-
tions and a thorough discovery of evidence. As 
a result, dealer managers, technicians, execu-
tives and in-house counsel may have to devote 
extensive hours to handle a complaint. Time-
wise, it could take more than a year to reach 
the final administrative hearing, which is like a 
trial, with attorneys, testimony, and evidence. 
In the best case scenario, the dealer prevails at 
the final hearing and only has to pay for its 
attorney costs. In the worst case scenario, the 
dealer does not prevail and may end up buying 

back the vehicle, having to refund the customer 
all payments made without an allowance for 
depreciation, plus paying the customer’s legal 
costs if an attorney is involved. 
  Consumer complaints must be taken seriously 
and dealt with effectively. Unattended or badly 
managed complaints can cost a dealer a substan-
tial amount of money and time. Moreover, an 
unattended or badly managed complaint could 
become adverse legal precedent, possibly open-
ing the door to future complaints by many other 
customers.
  A good part of my time as general counsel for 
a dealership group is dedicated to dealing with 
these types of complaints. Experience has taught 
me some pointers in effectively managing or 
even preventing these complaints from turning 

into unpleasant and expensive dealer headaches. 
These are a few suggestions that may help us 
help our dealers: 
	
1. Have a well-trained and proactive team 
of service advisors. The service advisor is the 
first person to face a service customer. He is the 
one that can listen, understand and quickly try 
to respond and resolve the customer’s concerns 
and needs. It is also essential that service advisors 
have at least a basic knowledge of the local auto-
motive consumer laws and regulations. As dealer 
counsel we should prepare educational material 
to keep the service advisors well informed in a 
general and simple manner about the pertinent 

NADC 2014 Fall Conference
October 26-28, 2014
Chicago, IL
www.dealercounsel.com

1 Puerto Rico is a territory of the United States where all 
federal laws and regulations apply, in addition to state level 
laws and regulations. 
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consumer laws and regulations. Providing 
them with simple guides and best practices 
can prevent simple service issues from turning 
into complicated legal claims.

2. Have an involved and well-informed 
service manager. The service manager is the 
key person in defusing a potential consumer 
complaint. The service manager must have 
ample discretion-within the established poli-
cies of the dealer and the manufacturer- to 
deal with an unsatisfied customer. He can offer 
a “loaner”, speed up service, approve discounts 
and provide customers with multiple other 
benefits. He must deal with any unsatisfied 
customer situation and intervene quickly and 
expeditiously. It is very important the service 

manager has an intimate knowledge of the 
local consumer laws and regulations. He must 
also be aware of the entire administrative com-
plaint process. This is important because, 
more than likely, he will be the dealer’s main 

witness in the process. As dealer counsel we 
should provide service managers with a thor-
ough knowledge of the local laws and regula-
tions regarding consumer complaints. 

3. Listen to the customer. In my experience, 

most consumer complaints emanate from a 
lack of effective communication. We should 	
advise dealers to train their service and sales 
teams to try to understand the consumer’s 
needs. Most issues can be resolved with mini-
mal expense and little time in the dealership. 
The objective should be to prevent the filing of 
a complaint with the CRA, whenever possible. 

4. Involve the manufacturer. This is probably 
the most important rule for me. If the issue 	
involves any perceived product flaw (real or 
not), it is a must to quickly involve the man-
ufacturer. The same holds true if the dealer 
followed manufacturer policies, advice, or in-
structions when correcting a mechanical issue. 

Depending on the contractual arrangement, it 
may be the manufacturer who ends up paying 
your legal fees or appointing an attorney to 
work with dealer counsel. Not involving the 
manufacturer early on can be a costly mistake. 
If the administrative agency holds for the con-
sumer, the dealer may be stuck with substantial 
costs. Some manufacturers require the dealer 
to inform them of any consumer complaints 
with a CRA in order to indemnify the dealer. 
Thus, it is important that the dealer counsel 
involve the manufacturer early. 

5. Have the dealer involve counsel. We 
should recommend to our dealer clients to 
involve an attorney as soon as a complaint is 
filed with a CRA. Even if the participation of 
an attorney representing the dealer may not 
be required in an administrative procedure, 
it is always advisable for the dealer to have 
an attorney, particularly if the customer has 
retained an attorney. Thus, we should encour-

Most Dealerships can afford to have a Risk Management Department…

Est. 1968  •  Program Developers / Risk Managers / Educators / Advisors
sgibson@dealerriskservices.com

 they just choose not to…
Leaving your Dealership's Risk Management Program to chance and trusting you have the right coverage… is like 

throwing a "Hail Mary" pass… every day. You hope things turn out right…

Securing the right Insurance coverage before the claim occurs is CRITICAL… because 
an uninsured/underinsured loss can be a financial DISASTER!

• Uninsured Losses  • Improper Coverage Forms  • Inadequate Umbrella Limits

DRS offers a full Risk Management Program for Dealerships:
• Review of Policy Limits & Coverage
• Market Analysis & Strategies
• Program Marketing to Insurers
• Claims Analysis & Trending

• Development of Specifications
• Loss Control Program Development
• Claims Handling & Reviews

Our experience provides us with a unique perspective on Dealership insurance. We understand how policies are rated 
and have spent 30 years dealing with company underwriters and claims adjusters. Together we can make sure you 

have the correct coverage for the most competitive price.

http://www.dealerriskservices.com/
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age dealers to always involve counsel early in 
a formal administrative process or when one 
seems inevitable. 

6. Effectively sort out frivolous complaints.  
In my experience, a substantial number of 
consumer complaints filed with CRAs are 
frivolous. Some customers have a personal is-
sue against a dealer’s service or sales personnel, 
others are seeking to get out of an unafford-
able car payment, and others are just naturally 
litigious individuals. It is important to quickly 
answer these complaints and make it known 
an attorney is representing the dealer. A vexa-
tious complaint will usually die out early in 
the process if the claimant knows early on that 
the dealer will defend it vigorously. A reason-

able complaint is a different matter. These 
should be evaluated carefully, and if possible 
settled. Consumer complaints before a state 
administrative agency have the potential of 
becoming long drawn out processes, costly in 
terms of time, money, and potentially dealer 
reputation. These suggestions are just some 
of many ways that counsel can help dealers 
avoid or minimize the adverse consequences 
of consumer complaints. 

Mr. Vega Dorticós is General Counsel for the Au-
tos Vega Group. The Group has a Ford, Lincoln, 
VW, Hino and used car dealers in San Juan, 
Puerto Rico. Mr. Vega Dorticós is an attorney in 
Puerto Rico and the state of Florida.   

NADC
Welcomes New Members

Full Members
Joseph Aboyoun

Aboyoun & Heller, L.L.C.
Pine Brook, NJ 

 
Gerard Gaeng

Rosenberg Martin Greenberg LLP
Baltimore, MD 

 
Patrick O’Hara 

Liberty Auto Group, Ltd. 
Maple Heights, OH

Gregory Price
Price Simms Auto Group

Larkspur, CA

Scott Stevens
Stevens Henry, PLLC

Longview, TX

Patrick Waites
Johnson DeLuca Kurisky & Gould, P.C.

Houston, TX

SAVE the DATE
NADC Webinar

Cyber Crime Trends –
a State of the Union

Mark A. Eich, CPA, CISA
Principal 

Information Security, CliftonLarsonAllen LLP
 

November 4, 2014
2:00 – 3:30 PM EST

 
Eligibile for 90 minutes of CLE credits 

pending state approval.

Registration available at:
www.dealercounsel.com

http://dhgllp.com
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Erin H. Murphy
NADC Executive Director

Executive Director’s Message 

It is hard to believe that summer is over and 
the kids are already back to school. If you 
live in a metro area that means your morning 
commute has just gotten a good deal longer! 
For NADC, that means we are in full 
preparation mode for the Fall Conference. 
Once again, we will be back at the Trump 
International Hotel & Tower in Chicago, 
IL, October 26 – 28. The Fall Conference 
will offer 9 critical sessions that will cover 
important issues facing dealer counsel today. 
The full agenda can be found on our web-
site, www.dealercounsel.com. 

Aside from the education component, we will 
have a little fun as well! The Fall Conference 
event sponsors allow us to offer breakfasts, 
lunches, cocktail receptions, coffee during 
breaks, gifts, lanyards, flash drives and com-
plimentary wireless internet to all attendees! 

2014 Fall Conference Sponsors
Anderson Economic Group
Arent Fox, LLP
BMO Harris Bank
CounselorLibrary.com, LLC
Dealer Risk Services
Dixon Hughes Goodman LLP
The Fontana Group, Inc.
Moss Adams LLP
Portfolio General Management Group Inc.
Rosenfield & Company, PLLC

We encourage you to network with all of our 
sponsors and to visit the Associate Members 
at their respective tables in the registration 
foyer, to learn how they can help you and 
your clients.

To switch gears, please also note that the 
NADC Strategic Plan is now available to all 
members for viewing. The plan is posted to 
the eLibrary in the “General” section of the 
members-only portion of the website. The 
Strategic Planning Committee and Board 
of Directors synthesized the discussion and 
work into a proposed strategic framework 
(mission, vision, goals and action plan) that 
we will begin implementing this fall. A spe-
cial thanks to all of you who filled out the 
member survey. The responses to the survey 
served as a critical component in the plan-
ning process. The strategic plan will help to 
further enhance the value of the organization 
and offer maximum benefits to our members.

2014 NADC Fall Conference  •  October 26-28, 2014
Trump International Hotel & Tower  • Chicago, Illinois

Thank You to Our Sponsors 

As always, we would like to encourage you all 
to contribute to the organization by writing 
articles for The Defender, presenting webinars, 
posting helpful documents to the eLibary 
section of the web-site and helping out your 
fellow members on the list-serve. If you have 
an idea for an article you would like to write 
or a webinar you would like to present, please 
contact me at:
emurphy@dealercounsel.com.

We hope to see you in Chicago!  
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Session Topic Descriptions
MONDAY, OCTOBER 27
7:30 – 8:30 am
In-House Counsel Breakfast Session
How to Defend your Dealership Part 1
Jami Farris, Parker Poe Adams & Bernstein
Scott Silverman, Silverman Advisors, PC

There are many intangible threats that can affect 
a dealership. This session will deal with reputation 
management and how to deal with disgruntled 
customers, bad reviews online and social media.

8:45 – 9:45 am		
Session 1: Dealership Data – Security and 
Sharing in Today’s Business and Legal 
Landscape 
Steve Cottrell, Dealervault and Authenticom
Beth Hill, FordDirect
Brad Miller, NADA Attorney
Gerry Stegmaier, Goodwin Procter LLP 

Sharing customer and other data raises critical 
legal, franchise, regulatory, and business issues 
for dealers. This session will be an in-depth panel 
discussion among industry experts addressing 
dealership data sharing and protection. Hear 
differing viewpoints among the parties in the 
automotive data ecosystem as to what is really 
happening “behind the scenes” with respect 
to dealer data today, and why. What problems 
does this sharing raise for dealers? What are the 
implications for dealers with their manufacturers 
and vendors? What should dealers be worried 
about from regulators and the plaintiffs’ bar? 
What advice can dealer lawyers give their clients 
to prevent problems? What tools to you have to 
protect your clients?

10:00 – 11:00 am	
Session 2: Recall Madness 
Aaron Jacoby, Arent Fox, LLP
Russell McRory, Arent Fox, LLP

In this session, we will take a deep dive into recent 
events culminating in the recall of millions of 
vehicles. As of late, manufacturers appear to be 
pulling the recall trigger prematurely, leaving 
dealers to manage customer relations with little 
direction. What is the result?  As always, more 
exposure and less certainty for dealerships. Some of 
the topics we will discuss include:
-  Not Ready for Recall Recalls:  The manufacturer 

notice indicates that a recall is pending, with 
no recall notice issued to the consumer, no 
repair recommended, and no date specified for 
the availability of replacement part(s); and yet, 
a stop-sale order is given and a service drive 
notice is “required.”

-  Multi-brand Dealer Response to Single Brand 
Recall:  What does a multi-brand dealer do upon 
receipt of a stop-sale or other significant recall 
notice received by one operating entity with 
regard to the dealer group’s other, non-brand 
entities?  What do you do at the Ford store with 
a Honda airbag notice that applies to used cars 
on your Ford lot?

-  Status of VIN-searchable Recall Databases: Are 
the manufacturers meeting their regulatory 
obligations? Is safecar.gov helpful to dealers?

-  Best Practices: What should dealers be doing to 
reduce exposure?

11:15 – 12:15 pm	
Session 3: Insights and Perspectives of a 
Consumer Advocate and Government Regulator  
William L. Brauch, Special Assistant Attorney General, 
Director – Consumer Protection Division, Iowa Department 
of Justice

William Brauch, director of the Iowa Department 
of Justice Consumer Protection Division and 
founder and chairman of the National Association 
of Attorneys General Automotive Working 
Group shares his perspective on the regulation 
of automobile dealers and his insights into 
the complaint, investigation and enforcement 
processes with special emphasis on advertising 
compliance and fair credit issues.

1:30 – 2:30 pm	
Session 4: Advertising Compliance: Hot Topics 
and Live Review 
Rob Cohen, Auto Advisory Services, Inc.
Jonathan Morrison, Auto Advisory Services, Inc.

In this session Jonathan Morrison will begin 
with a discussion related to recent advertising 
enforcement actions brought by the FTC. He will 
then discuss challenges that dealers face while 
trying to satisfy manufacturers through compliance 
with advertising guidelines and participation in 
novel manufacturer-sponsored programs. Lastly, 
Rob Cohen will conduct a live, unscripted review of 
random dealership websites.

2:30 – 3:30 pm	
Session 5: The Latest Factory Intrusions:  
The Right of First Refusal in Buy-Sells; and 
Framework Agreements
Leonard Bellavia, Bellavia Blatt Andron & Crossett, PC

This session will address the recent proliferation 
of factory disruptions of the buy-sell process 
through the rebuffing of buyers in signed buy-sell 
agreements by the exercise of the right of first 
refusal (“ROFR”) in order to exert further control 
over who enters the dealer network.

For years, attorneys have known about the ROFR 
provision in Dealer Sales and Service Agreements 
but didn’t pay close attention to it as the right 
was rarely exercised.  And a seller was even less 
concerned, as it didn’t matter who wrote the check. 
Now, both buyers and sellers are being adversely 
affected by imperfectly executed ROFRs and the 
resulting litigations that have been filed in the last 2 
years to sort out the respective rights of the parties.  
The various issues under litigation will be discussed. 

Leonard Bellavia will discuss how transactional 
counsel can draft language in buy-sell agreements 
to reduce the likelihood of a factory ROFR and the 
attendant problems and delays.

The challenges will be discussed from both the 
buyer and seller perspective.

Also part of the presentation will be factory 
Framework Agreements and how they should be 
handled.

3:45 – 5:00 pm	
Session 6: List-Serve Open Mic Session 
Moderator: 
Oren Tasini, Haile, Shaw & Pfaffenberger, P.A.

Once again, the NADC member list-serve will 
jump from the computer screen to an in-person 
discussion during this session.  Attendees can delve 

deeper into the hot topics and issues discussed on 
the list-serve such as bank disclosure notices, wage 
and hour, internet advertising, lemon laws and 
much more. In addition, conference attendees will 
have the opportunity ask questions and get advice 
from their colleagues.
 
TUESDAY, OCTOBER 28

7:30 – 8:30 am
In-House Counsel Breakfast Session
How to Defend your Dealership Part 2
Mike Rayfield, Security Consultant, Private Investigator and 
FBI Special Agent (Ret.)

Mike Rayfield will speak to the group on real-life 
implications  of workplace violence and the active 
shooter, focusing on Awareness, Prevention, and 
Response relative to the dealership environment.
	
8:30 – 9:30 am	  	
Session 7: NADA Update
Paul Metrey, Chief Regulatory Counsel, Financial Services, 
Privary & Tax, NADA

This session will include an update on several active 
federal regulatory issues affecting automobile 
and truck dealers, with the main focus on recent 
developments concerning the CFPB’s Disparate 
Impact initiative. 
	
9:45 – 11:15 am
Session 8: Working Through Common Conflict 
Issues in Dealer Litigation and Transactions
James Christian, Tiffany & Bosco, P.A. 
Beth Heath, Tiffany & Bosco, P.A. 
Steve Linzer, Tiffany & Bosco, P.A.

This presentation will focus upon ethics-related 
issues tied to the following topics: (1) representing 
dealers and employees in litigation; (2) joint-
defense agreements; (3) issues related to the 
buy-sell process and buy-sell agreements; (4) 
indemnification and tender issues; (5) appropriate 
use of e-mail in dealer representations, and (6) 
issues related to taking direction from the dealer’s 
representative/employee.
	
11:30 am to 12:30 pm	
Session 9: The Transport of Recently Purchased 
Automobile Overseas: The State of Law, Current 
Issues and Trends
Christopher M. Santomassimo, Nicoll Davis & Spinella LLP
Jack Spinella, Nicoll Davis & Spinella LLP

Automobile dealers all have to wrestle with the 
competing forces of maximizing sales without 
jeopardizing the manufacturer-dealer relationship. 
The illicit shipping of new automobiles from the 
United States to overseas, and particularly China, 
has been a growing concern for many dealerships 
across the country. The knowing sale of a new 
automobile by a dealer to a customer who intends 
to ship the vehicle overseas is often a breach of the 
dealer-manufacturer franchise agreement that can 
result in significant charge-back penalties. While a 
few U.S. Attorneys have brought criminal actions 
and obtained guilty pleas in connections with such 
trade, the law is not settled on the many issues 
surrounding the shipping of recently purchased 
automobiles out of the United States.

This session identifies the dominant legal issues 
surrounding the transport of recently purchased 
vehicles overseas, explores the legal definitions 
of “new” and “used” in connection with such 
shipments, examines the state of current civil case 
law and recent criminal actions concerning such 
trade, and discusses tips and recommended tools 
for dealerships to limit risk associated by such illicit 
activity.

2014 NADC Fall Conference • October 26-28, 2014 
Trump International Hotel & Tower  • Chicago, Illinois

https://s08.123signup.com/servlet/SignUpMember?PG=1533757182300&P=15337571911428149000&Info


NADC DEFENDER	 SEPTEMBER 2014  •  PAGE 6

You have represented a dealership and its owner for years when the 
owner decides to sell the dealership. The owner asks you to represent 
the dealership in the negotiations, sharing with you his less-than-
favorable opinion of the acquiring owner, problematic relationships 
that may arise with dealership employees, and the like. After the sale is 
complete, you receive a polite email from counsel for the new owner, 
announcing that she is now counsel for the dealership. She asks you 
to immediately forward all files and communications from the prior 
owner. As this article explains, unless you have taken proper precau-
tions, your client and you could face embarrassing and expensive 
consequences. 
  Recent case law indicates that when a corporation is acquired, the 
corporation’s attorney-client privilege will typically belong to the buyer. 
This is because the privilege belongs to the corporation as the client, 
and thus the privilege passes with the corporation.1 Because of this, 
a selling shareholder may have no right to assert a claim of privilege 
after an asset sale, merger, or other similar corporate transaction is 
completed. There is some controversy over whether pre-transaction 
communications regarding the transaction itself pass to the buyer or 
surviving corporation. On the other hand, pre-transaction commu-
nications made in the general course of business are generally agreed 
to belong to the acquirer unless explicitly carved out. 
  One of the leading cases addressing this issue is the New York case 
Tekni-Plex, Inc. v. Meyner & Landis, 89 N.Y.2d 123, 651 N.Y.S.2d 
954, 674 N.E.2d 663 (1996). Tekni-Plex involved the sale of a cor-
poration, which was structured as a merger of the corporation being 
acquired into a shell acquisition corporation. Id. 89 N.Y.2d at 128. 
A law firm represented both the owner of the selling corporation and 
the selling corporation itself. Id. The privilege dispute arose when the 

buyer brought suit against the seller after the acquisition had been 
completed. Id. The buyer alleged breach of representation and war-
ranties and demanded all files relating to the firm’s prior representation 
of the old entity. Id. at 129. Although the seller argued that it retained 
the right to the privileged communications of the old entity, the court 
held that all privileges passed from the old corporation to the acquir-
ing corporation, except for pre-merger communications relating to 
the merger. Id. at 138-39. 
  Other cases have eliminated even the narrow exception for pre-
transaction communications relating to the transaction itself that 
Tekni-Plex carved out. Notably, the Delaware Court of Chancery 
recently rejected the exception in the case Great Hill Equity Partners IV, 

www.Por tfol ioReinsurance.com

Owning a Portfolio reinsurance
company is the dealer’s best strategy
for control over both present needs
and his or her future plans in the
dealership business.

Portfolio stands alone in delivering
true 100% ownership of the profits
to the dealer owner. 

If growing the business is the
dealer’s goal, Portfolio’s loan policies
allow borrowing against much of the
unearned premium, unlike others
who restrict borrowing to the earned
surplus.

A Portfolio company is also an
asset that can be transferred to heirs,
or to finance a trust for the family,
or to support a favorite charity.

And the Portfolio company can be
t he single most important asset to
generate income for retirement.

Portfolio works for the 
dealer’s today, and works 
for the dealer’s tomorrow
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Weill O’Donnell

Caution: Not Taking Proper Precautions 
When Handling Client-Attorney Privilege 
in a Sale or Merger Could Have Major 
Consequences  	
Andrew J. Weill, Benjamin, Weill & Mazer 
Robin O’Donnell, Benjamin, Weill & Mazer 

1  A large part of the problem arises from the unique issues associated with dual 
representation of the dealership and the owner, and the possibility of those interests 
being in conflict. Under the ABA Model Rules, when the client is an organization, the 
attorney’s duty is to the organization as an entity, and not to its constituents. See Rule 
1.13. However, the Model Rules allow for dual representation, subject to compliance 
with Model Rule 1.7 and 1.13. In practice, it is common for an attorney to represent 
both the selling shareholder(s) and the corporation in these types of transactions where 
the company is owned by one shareholder or a small group of shareholders. The general 
issues relating to dual representation are outside the scope of this article. Before agreeing 
to represent both a shareholder and corporation in the transaction, an attorney should 
always ensure he is in compliance with the ethical rules for dual representation in the 
jurisdiction. The attorney should also assess possible conflicts and the likelihood that 
those conflicts may manifest.

http://www.portfolioreinsurance.com
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LP v. SIG Growth Equity Fund I, LLLP, 80 A.3d 155 (Del. Ch. 2013). 
In Great Hill, after the completion of a merger, the buyer brought 
an action against the seller for fraudulently inducing the buyer to 
acquire the company. The seller had not taken any steps to preserve or 
conceal the privileged information from the change in control of the 
corporation. Id. at 156. The court held that all of the attorney-client 
privilege passed to the surviving corporation, including the privilege 
related to the communications about the transaction itself. Id. at 159. 
However, the court acknowledged that by providing provisions within 
the merger agreement, the seller’s pre-merger privilege could have been 
protected. Id. at 101. 
  The rule may differ where there is merely the purchase of assets, 
with no continuation of the pre-existing business operation. See Orbit 
One Comms., Inc. v. Numerex Corp., 255 F.R.D. 98 (S.D.N.Y. 2008). 
In Orbit One, the seller sold all assets and rights of the company in 
order that the buyer could continue the operations. Id. Because the 
rights and assets transferred under the asset purchase agreement in-
cluded all rights the court held that the privilege covering the seller’s 
pre-transaction communications in the regular course of business 
belonged to the buyer. Id. at 106. The court held the seller retained the 
pre-transaction privilege only with respect to communications relating 
to the transaction. However, the privilege regarding pre-transaction 
business operations may not necessarily pass to a buyer in an asset sale 
where the buyer is not attempting to continue the pre-existing business 
operations. See Tekni-Plex, 674 N.E.2d at 668.
  These cases provide some guidance as to what attorneys should 
pay close attention when representing both the seller and a selling 
shareholder in the change in control of a company, as well as ways to 
avoid any major consequences. To some extent, the result may differ 
depending on how a transaction is structured and which state’s law 
controls the entities and the transaction. Counsel should bear in mind 
the conflicting law in Delaware and New York, as well as the uncer-
tainty as to how other state courts may handle the issue. In addition, 
it should be noted that it is not entirely clear whether an acquisition 
of a company through a stock acquisition would be treated more 
like a merger or an asset sale, but in the authors’ opinion, it is more 
analogous to a merger.

  Practitioners generally agree this new case law indicates a seller can 
preserve its rights to privilege by contract, but there is no guarantee. 
At a minimum, in order to avoid possible liability, an attorney should 
ensure at the outset of negotiations there is contractual language in the 
transaction agreement protecting transaction-related privileged com-
munications. As noted in Great Hill Equity Partners, it is possible for 
the parties to include contract language explicitly excluding transaction-
related communications and work product. 80 A.3d at 160. It may 
also be possible to exclude other pre-transaction communications, at 
least in the context of an asset sale, but it is less clear whether such 
exclusions will be permissible in the context of mergers or stock sales. 

  Regardless of the form of transaction, a merger or acquisition agree-
ment should include provisions specifying which person or entity will 
retain the pre-transaction privilege and which types of communications 
are covered. If a seller wishes to retain control over the pre-transaction 
privilege, the provisions must clearly indicate what sorts of communi-
cations are covered by the privilege.

  In addition to the steps listed above, the seller must take steps to 
ensure that any privileged information is protected, such as removing 
all privileged communications from company computers, ensuring 
all physical documents containing the privilege are segregated, and 
clearly informing the buyer that these documents will be withheld on 
the grounds that they contain privileged information. 

NADC Member Announcements
Do you have an announcement or an accomplishment 

that you would like to share with the NADC community?

We are starting a new section where we will highlight member’s 
achievements.  Please send any news you would like to share 
to: emurphy@dealercounsel.com.  

http://www.rosenfieldandco.com/
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IF YOU WAIT...
IT’S TOO LATE. GET STARTED NOW!

IF YOU WAIT...
IT’S TOO LATE. GET STARTED NOW!

We work for you…
not an insurance company.
Our services are objective 
and fee based.  

6161 S. Syracuse Way, Suite 370
Greenwood Village, CO 80111
E-mail: rbeery@austincg.com

(720) 528-8900 
www.austincg.com

CERTIFIED BY:

From Auditing & Accounting Solutions to
Tax Planning & Compliance

100 Ring Road West, Garden City, New York 11530
www.autocpa.net/trust
info@autocpa.net   516.741.0515

Discover why so many successful automobile
dealers have put their trust in us for over 30 years. 

When it comes to dealership 
valuations, we wrote the book.

www.mossadams.com
(206) 302-6523 Acumen. Agility. Answers.

Certified Public Accountants | Business Consultants

How much is your dealership worth?

Moss Adams LLP provides nationally recognized valuation and consulting 
services for dealers. Authors of A Dealer’s Guide to Valuing an Automobile 
Dealership for NADA, we’ve appraised more than 850 dealerships. Put our 
knowledge to work for you.

When it comes to dealership 
valuations, we wrote the book.

www.mossadams.com
(206) 302-6523 Acumen. Agility. Answers.

Certified Public Accountants | Business Consultants

How much is your dealership worth?

Moss Adams LLP provides nationally recognized valuation and consulting 
services for dealers. Authors of A Dealer’s Guide to Valuing an Automobile 
Dealership for NADA, we’ve appraised more than 850 dealerships. Put our 
knowledge to work for you.

Get Noticed! 
Advertise in the Defender.

Real Car Guys with  
Real Solutions  

for Your Real Problems 
Litigation Support • Business and Shareholder 
Disputes/Divorce/Manufacturer Disputes/IRS 
Resolutions • Certified Business Valuations • 

Dealership Brokering • Buyer’s Due Diligence • 
Internal Audits & Fraud Investigation •  

Strategic & Business Planning • Financial Planning •  
Accounting  • Tax • Business/IT Consulting  

O’Connor & Drew, P.C. 
OCD Consulting, LLC 

 
Serving the Auto Dealership Industry for Over 60 Years 

Frank O’Brien, CPA 
1.617.471.1120    

fobrien@ocd.com    www.ocd.com 
 

Michael McKean, 
MBA, AVA, CMAP 

1.617.471.5855   
mmckean@ocd.com 

www.ocdconsultingllc.com 

DEFE  DER   
Advertising Opportunities

Yes! I would like to purchase an ad in the NADC Defender.
o  ½ page ad $150.00      5” high x 7.5” wide, no bleeds
o  ¼ page ad $100.00      5” high 3.75” wide, no bleeds

Issue Months:	
o  October 2014	 o  November/December 2014	

Contact: _ ____________________________________________

Company: ____________________________________________

Address ______________________________________________

Phone: _______________________________________________

Email: _______________________________________________

o Check    o Invoice me    o AE     o Mastercard    o Visa
___________________________________________________
Credit Card No. 

___________________________________________________
Expiration Date

___________________________________________________
Signature

NADC, 1155 15th Street, NW, Suite 500, Washington, DC 20005
Phone: 202-293-1454  Fax: 202-530-0659
Questions: Erin Murphy, emurphy@dealercounsel.com

Defender, The NADC Newsletter is published by the 
National Association of Dealer Counsel
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SPECIALIZING IN:
DEALERSHIP VALUATIONS    DUE DILIGENCE

FORENSIC/FRAUD SERVICES

Contact Bob Brown at: RBROWN@MIRONOVGROUP.COM

p 800.572.7101 w MIRONOVGROUP.COM

nadc_bc_size:Layout 1  10/18/11  4:42 PM  Page 1

  Chicago  |  East Lansing 
www.AndersonEconomicGroup.com 

Consulting Services
for Dealerships and their Attorneys 

 Lost Profits & Damages  
 Valuation & Transaction Due Diligence  
 Market & Sales Performance Analysis 
 Add Point & Termination Studies 

ADD PERSPECTIVE
Maximize your service to dealers  
with strong financial experience  
and resources.

Audit    Tax    Outsourcing    Advisory  

©2013 CliftonLarsonAllen LLP
CLAconnect.com/dealerships

��������������������������������

�

Leading Provider of Vehicle Service 
Contracts and Reinsurance

www.cnanational.com
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Oren Tasini 
Haile, Shaw & Pfaffenberger, P.A.
North Palm Beach, FL
President

Stephen P. Linzer
Tiffany & Bosco, P.A.
Phoenix, AZ
1st Vice President

Diane Cafritz
CarMax Auto Superstores, Inc. 
Richmond, VA
2nd Vice President

Thomas Hudson
Hudson Cook, LLP
Hanover, MD
Secretary

Andrew J. Weill
Benjamin, Weill & Mazer 
San Francisco, CA
Treasurer

Patricia E.M. Covington
Hudson Cook, LLP
Richmond, VA
Immediate Past President

Rob Cohen
Auto Advisory Services, Inc.
Tustin, CA
Past President

NADC Board of Directors

Michael Charapp
Charapp & Weiss, LLP
McLean, VA
Past President

Jonathan P. Harvey
Jonathan P. Harvey Law Firm
Albany, NY
Past President

Bruce Anderson
Iowa Automobile Dealers Association
West Des Moines, IA

Johnnie Brown
Pullin, Fowler, Flanagan, Brown & Poe PLLC
Charleston, WV

Eric Chase
Bressler, Amery & Ross, PC
Florham Park, NJ

Michael Dommermuth
Fairfield and Woods PC
Denver, CO

Jami Farris
Parker Poe Adams & Bernstein
Charlotte, NC

Jeffrey Ingram
Galese & Ingram, P.C.
Birmingham, AL

Lance Kinchen
Breazeale, Sachse & Wilson LLP
Baton Rouge, LA

Tammi McCoy
Colorado Automobile Dealers Assn.
Denver, CO

Russell McRory
Arent Fox, LLP
New York, NY

Stuart Rosenthal
GNYADA
Whitestone, NY

Scott Silverman
Silverman Advisors
Boston, MA

Ronald Smith
Bose McKinney & Evans LLP
Indianapolis, IN 

Tim Sparks
Sonic Automotive Inc.
Charlotte, NC

Erin H. Murphy
NADC Executive Director
Washington, DC

BE A CONTRIBUTOR!
We are always looking for submissions to publish in the Defender. Please send your 

contributions or proposals for articles to:  jamifarris@parkerpoe.com
-

         Volume X, Number 8
SEPTEMBER, 2014

Jami Farris, Editor
jamifarris@parkerpoe.com

Michael Charapp, Assistant Editor
mike.charapp@cwattorneys.com

Defender, The NADC Newsletter is published by the 
National Association of Dealer Counsel

1155 15th Street, NW, Suite 500, Washington, DC 20005
Phone: 202-293-1454 • Fax: 202-530-0659 • www.dealercounsel.comWWW.FONTANAGROUP.COM

ECONOMIC CONSULTING • LITIGATION SUPPORT


