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By Eric L. Chase
Bressler, Amery & Ross, PC.

INTRODUCTION
On the legal front, 2014 will be an especially active year for fran-

chised dealers. More than ever, dealers are coping with a new bevy of
regulatory requirements and hurdles. This year will break regulatory
records. Paradoxically, the regulatory morass, which triggers the year’s
#1 trend, has not deterred a recovering economy which, for dealers,
has been about as good as it gets — a reality that establishes Trend #2.

Each year brings promises from office holders and candidates seek-
ing office that they will champion a rollback of regulatory growth and
complexity. A pending House bill is calculated to reign in executive
regulation, but the Senate will not consider it.

There is now almost universal recognition that America’s abundant
red tape at all levels of federal, state and local government adds ad-
ministrative, capital and labor costs to nearly all privately and publicly
owned businesses. Statutory and regulatory obligations, compliance
monitoring and fulfillment, and oversight can deter start-ups, stunt
the growth of existing businesses and suppress hiring and wage levels.
Notwithstanding bipartisan pledges to tame regulatory growth, the
reality is that, each year businesses see more, not fewer, regulatory
obligations.

This trend, #1 for 2014, poses a profound, prominent and still
growing headache for America’s car dealers, even as their overall prof-
itability is soaring. According to the Competitive Enterprise Insti-
tute, annual regulatory compliance costs to the American economy in
2012 amounted to $1.8 trillion! It wasn't so long ago that the entire
federal budget was less than that.

For 2014 (and maybe 2015) the elephant in the regulatory room is
the Affordable Care Act (“Obamacare”) for which the effective date
of the “employer mandate” has been delayed until 2015. The stun-
ning, massive opening failure of the Healthcare.gov website debut and
the aftermath accentuated the bitter debate over, not only that law,
but the perceived federal regulatory juggernaut in general.

We are mindful of the many other agencies, laws, and regulations
that fill the pages of NADA’s mind-bending publication, “The Regu-
latory Maze.” For many, the Obamacare start-up debacle became a
poster child for both regulatory overreach and perceived government
incompetence in traditionally well-run private fields. From environ-
mental issues to workplace rules to retail sales practices, dealers are
besieged by duties or roadblocks that arguably cause a triple wham-
my: (1) shrinkage of bottom lines, and (2) added expenses for noth-
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ing of value to the business, and (3) the diversion of management
time from more productive tasks. The unpredictable introduction of
game changing rules also creates marketplace uncertainty — a fur-
ther deterrent to investments and hiring. And dealers need to stay
informed of state and local requirements, as they continue to grow as
well. The regulatory phenomenon is 2014’s Number One trend for
good reason.

But there is good news — really great news for dealers — too! In fact,
the #2 legal trend that stems from excellent sales results, profitabil-
ity, and how they push factory incentives could arguably be #1. The
regulatory issues, however, took first place only because they impact

every dealer every day. As of the start of 2014, the economic and
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profit headlines for America’s franchised car dealers are very positive.
The overall mood of U.S. dealers has gone from sour to sweet in the
last few years. For dealers, the recession has faded into the rear view
mirror. Automotive retailing is on a roll, and new car sales are tally-
ing pre-recession numbers and even higher than that. 2013 was the
best retail sales year since 2007. Year-over-year sales increases have
climbed at a remarkable 10% annually for four straight years. Many
industry observers forecast more sales success for 2014, and some see
the possibility of 17,000,000 new unit sales in 2014 or 2015. World-
wide, new car sales are pacing at a record 100,000,000. Even conser-
vative forecasters are saying that increases in America may decelerate
to “normal” growth — but growth nevertheless.

With the decrease in numbers of dealer rooftops from pre-reces-
sion days, the average number of unit sales per rooftop (as of late
2013) is at record levels (over 850). NADA’s “dealer optimism index”
is, understandably, through the roof.

When new unit sales soar, so do the profits in all profit centers of
dealerships, including F&I, used cars, and service and parts. Dealer
profitability is way up, as are goodwill values. Buy-sells are increasing
in number, as well as prices.

These rosy statistics trigger law-related developments for 2014.
Some of those are not so rosy. Franchisors never miss an opportunity
to push dealers to “improve” their (i.e., the franchisors’) competitive
standing, and retailing successes have clearly encouraged carmakers to
demand more from their dealer networks.

At the same time, as stated above, the numbers are energizing buy-
sells, and pushing dealership goodwill values higher.

Tesla, a big-boy newcomer, has crashed the franchised dealer party,
and the ongoing legal and legislative brawls will be of great interest.
The fire incidents notwithstanding Tesla, as a non-franchising auto-
maker, is here to stay for at least a while.

In good times or bad, the consumerism trend brings customer legal
actions, as well as state and local governmental inquiries and enforce-
ments. This trend is one to be wary of. And so on. One prediction

that is always right is that there will be legal issues galore for dealers
in 2014.

The ranking of the top twenty legal issues/trends is based on three factors:
1) the likely number of dealers affected; 2) the probability of change from
the current situation; and 3) the seriousness of a trendlissue impact on the

lives of dealers.

1.  The High Water Mark of the Regulatory Wave. (The Afford-
able Care Act (Obamacare) Leads the Charge. Economic/Reg-
ulatory Trends and Domestic Political Uncertainties Impact
the Legal Rights, Strategies, and Decision-Making of Auto
Dealers in America. What a Dealer Needs to Consider in a
Time of Regulatory Uncertainty.) (4)
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If there are any franchised automotive dealers who have 7or been
plagued by the growth of regulatory obligations, I have yet to hear from
one. Although it is true that U.S. businesses in general are weighed
down by such obligations, it is hardly disputable that franchised dealers
across the country must answer to more regulations and more regula-
tory agencies than almost any other kind of retail business. See Trend
#6, and my checklist for a comprehensive list that includes regulatory
requirements.

2014 is a critical “mid-term” election year. Every two years, every
seat in the House and a third of the Senate will stand for election. Many
(most) seats are “secure,” but in the contested races, questions about
Obamacare and other federal legislation and regulations will be front
and center. An enduring criticism aimed at the Obama administration
is an assertion that it turns a deaf ear to the small business commu-
nity’s complaint that it is drowning in a sea of ever-growing substantive
requirements along with associated administrative red tape, generat-
ing added cost — often with little or no discernible benefit. Even when
an enactment touts a specific purpose of reducing such burdens, the

law, in practice, can perversely increase the administrative duties and

expenses of affected businesses. See L. Gordon Crovitz, “A Red-Tape
Turnoff For Startups,” The Wall Street Journal (Sept. 30, 2013).

Although the administration has lauded Obamacare as an economi-

cal and just solution to a multitude of health care problems and de-
ficiencies, many businesses are recoiling from anticipated costs and
regulatory obligations. Critics point out that such a massive legislative
undertaking guaranties that there will be follow-on regulatory action
every year. The statute itself is so long and complex that virtually no
one in Congress read it before its passage (or even later). The tens of
thousands of regulatory pages, with many more to come, make Obam-
acare a lawyer’s dream and a user’s nightmare. As of late 2013, those
regulatory pages totaled 30 times the pages of the actual legislation.
Early implementation issues with an internet rollout debacle
prompted admission of ineptitude and apologies. The “fixes” remain
ambiguous and confusing. Some critics are challenging the administra-
tion’s many changes to the law as well-publicized difficulties mounted.
Problems, including fraud and security, may be multiplied as cal-
endar year 2014 proceeds. A major part of the ACA — the “employer
mandate” — was delayed until the beginning of 2015, and now the
guidelines for the individual mandate are anything but clear. Any re-
view of the compliance requirements reveals a sea of complexity as well
as consumer cost that will cause angry reactions from those adversely
affected. If, as early predictions suggest, high number of employers
drop their healthcare programs in 2015, millions of affected employees
could create considerable confusion and dissatisfaction in the work-
place. Many employers will make their decisions to keep or not keep
company health plans by Summer 2014. For dealers who provide
healthcare programs, 2014 and 2015 will continue to be challenging.
As constructed, Obamacare affects all employer-sponsored health-

care (not just the mandatory coverage for companies employing 50+
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people). That’s because all insurance plans must meet coverage thresh-
olds.

Obamacare is hardly the only federal regulatory colossus; the re-
quirements of Dodd-Frank, and numerous other regulatory initiatives
monopolize way too much of a dealer’s time. Although dealers “won”
exemption from jurisdiction under the new Consumer Financial Pro-
tection Bureau (CFPB), established pursuant to Dodd-Frank, we are
witnessing efforts to bring dealers into the fold when they prepare fi-
nancial papers on behalf of lending institutions for their customers. At
present, car dealers are, at least in theory, impacted only “indirectly,”
but some advocates want an amendment to allow the CFPB’s direct
regulation over dealers.

Even without such changes in the law, dealers are already seeing
CEPB inquiries to lenders about dealership F&I practices and allega-
tions of discriminatory lending practices. The CFPB uses its authority
over large lending institutions to drill down into dealership practices in
bringing consumer borrowers to those lenders. In particular, the CFPB
is focusing on what they see as the “disparate impact” of lending prac-
tices on minorities. If there is an alleged disparity in the cost of credit
to minorities, the CFPB says there is liability, even though there is no
evidence of any intent to discriminate. The clear CFPB goal is to coerce
a flat fee for dealers in their service in assisting with customer financ-
ing (although the CFPB denies this). This is a battle royal, with the
NADA and others accentuating the flaws and omissions in the CFPB’s
position.

The EPA and FTC continue contributing to dealers’ worries and
regulatory tasks. Workplace rules and ERISA obligations rank high on
dealer must-do lists.

Watch for more FTC actions against advertising practices, spot de-
livery, and other “infractions.” The FTC views advertising violations as
“low hanging fruit,” per NADA’s regulatory guru Paul Metrey. Decep-
tive price quotes are particularly inviting to regulation enforcers. FTC
consent orders can be onerous. As well, state and local agencies monitor
and target dealers, as do class action plaintiffs’ lawyers.

It’s certain that 2014 will be a year of record regulatory attention to
details by dealers. Unfortunately, there’s currently every likelihood that
2015 will continue this trend.

2. Dealer Legal Strategies in a Year of Remarkable Sales Re-
bound and Profit, Despite Political Rancor and Uncertain-
ty. (Increased Retail Sales Inspire Auto Franchisors to Push
Their Dealers Even Harder; Coping with Franchisor Strate-
gies: Revving up on Facilities, Pressures, and Incentives; The
Two-Tiered Pricing Challenge; Punitive Actions: “Everyone
Needs to be Above Average.”) (1) and (2)

For most American franchised dealers, 2013 brought a year of sales
celebration. And 2014 looks great from here as this article goes to press

in January 2014. Sales forecasts were frequently revised upwards, as new
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unit sales soared to an estimated total of nearly 15.7 million for the
year. Of course, new car sales by themselves don’t create banner years.
For most dealers, new car sales are only a part of the profit picture. But
exploding retail sales always carry with them even stronger profits in
other profit centers: used cars, F&I and service and parts. Dealership
goodwill values have steadily climbed since the Great Recession. Dealers
are happier than they've been in six years, and they should be.

At the same time, auto franchisors seek to capitalize on profitable
times by persuading (or coercing) dealers to take actions that the car-
makers deem appropriate for retailers. Sometimes such factory initia-
tives are modest, but often, the factories look for big-ticket investments
by their dealers, such as relocations, renovations, and brand exclusivity
and imaging. They also frequently push harder for more sales, and the
incentive programs can be both imaginative and expensive.

Most franchised dealers focus on their retailing mission. Dealers sell
and service cars; they want to concentrate on the core business. That is,
in terms of their time allocation and daily efforts, the 500-pound gorilla
— the franchisor — is not a dealer’s main priority. Undil it is.

The carmakers want to sell cars, too. But they have a separate focus —
on interbrand competition. And they often think that their road to suc-

cess is through their retail networks who, they say, need urging from the
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top — to renovate, to relocate, to upgrade, to train; ezc., ezc. Interbrand
dualling is a negative; exclusivity is a key goal.

The 2012-2013 surge of factory initiatives is continuing in 2014.

For now, the incentive trend will remain fast and furious. Carmakers
compete creatively and ingeniously to bring retail customers to their
franchised dealers, and the incentives to dealers frequently drive their
retail strategies. Scores of programs among the many different brands
can also create competitive and legal quagmires. “Two-tiered pricing”
has been a heated issue for years, and will remain so in 2014. Basically,
the “ewo-tiered” concept is simple. When factories reward dealers with
cash incentives that are based on sales thresholds, that scenario means
that the “best performing dealers” will enjoy a per-unit retail advan-
tage over those who do not meet the same thresholds. The factories do
not see this result as unfair or illegal, but rather, as legitimate incen-
tive/inspiration to push retail performance. Dealers who do not satisfy
their thresholds for incentive payments believe that they are victims of
discriminatory pricing. Expect more legal controversy on this issue in
2014.

In addition, the auto franchisors try to take advantage of profitable
retail years by pushing their wish-lists to the limit. In good times, such
as we are now enjoying, dealers may be more receptive to investing in

facility improvements and relocations — not to mention brand exclusiv-

ity and brand imaging. Of course, franchisors almost always incentivize
such dealer investments with more allocations, or in some instances,
payments toward facility improvements.

One area of franchisor coercion that has drawn ever-more criticism
is the “everyone needs to be above average” policy. In communicating
with dealers perceived as under-performing, many auto franchisors try
to coerce “agreements” in which a signing dealer “agrees” to minimum
performance of above average in sales penetration and above average in
CSL

Except for Garrison Keillor’s ingenious invention of the children of
Lake Wobegone, it is statistically and mathematically impossible for
everyone to be above average. Indeed, in the real world, there are usu-
ally about as many dealers performing above average (against a measur-
able threshold) as there are below average. Such coercive “agreements”
should be deemed unlawful under most state franchise laws, because
those laws generally require performance standards to be reasonable.
In my opinion, a “reasonable standard” is one that is obtainable by all
dealers being measured at the same time. An above average requirement
negates any possibility that all dealers can be viewed as effective.

For some dealers, particularly those viewed as under-performing, de-
spite the overall foreseeable profitability, 2014 could be a difficult year

of coping with factory demands and strategies.
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3.  Consumerism (4) 6.  Tesla and “The Factory Store” Issue. (NR)

We may be in a year of political uncertainty and regulatory angst, but This is a battle that will persist for a while, maybe quite a while. Tesla,
the continuing consumerism trend is aided and abetted by regulatory  of course, is a non-franchise brand. It aspires to continue operating (at
growth. In areas of legislative agendas, consumerism, and class action  least for now) solely with company-owned retail outlets. To the surprise
lawsuits (to name a few), dealers are popular targets. It is difficult, if not ~ of many, it has enjoyed eatly financial success, and a good bit of legal
impossible, for a dealer to stay out of the line of fire. triumph as well — its loss in Texas notwithstanding. The product has (so

Nevertheless, some of the best performing dealers remind me that  far) been well received, and dealers would love to see the Tesla brand in
their best legal strategies are to try to avoid the kind of infighting that  the franchise mode. Maybe that will happen, eventually. For now, the
leads to potentially expensive and protracted dispute resolution. Some-  fight continues.
times, legal combat cannot be avoided, as when, for example, you are Unexpectedly, Tesla has had to confront some serious product issues,
served with a summons and complaint naming your dealership as a  most especially three fires in a five week period in 2013 in Tesla Model
class action defendant for some alleged technical violation of a provi- S vehicles.
sion in a consumer protection statute or regulation.

In at least a few states, consumer class actions still loom as a major 7. Coping with Daily Challenges of the Law: The Legal Audit
threat. Although the case law dealing with consumer arbitration clauses Checklist. (6)
that prohibit class action waivers remains in flux, it nevertheless is a
sound practice to offer such clauses to customers. See Trend #9. I have a standing invitation to dealers who have an interest in my

annually updated checklist. It’s a practical tool for a self-audit of legal
4. A Continuing Area to Watch: The “Fiduciary Relationship”  requirements. On request, we will email it for free to anyone who asks.

3)

In more and more disputes with their franchisors, dealers will in-

clude a claim for breach of fiduciary duty. There are now many dealer
versus factory cases pending with fiduciary claims, and it remains to
be seen whether courts will find that, in auto franchise disputes, auto
franchisors owe fiduciary duties to dealers.

The basics of a fiduciary relationship are straightforward. It usually

o
ROSENFIELD
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ity of automakers with detailed discretionary items in the dealer agree- 7 s

entails one party’s position of power, control, or authority of the other,
and a reliance of the “lesser” party on the “greater” party’s trust and
good faith. When there is such a relationship, the duties owed may be

substantial. In my opinion, the established control, power, and author-

ment, make a strong case for dealers. : U 4
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5. Involuntary Franchise Terminations, Termination “Threats,” 4
Brand “Withdrawals,” “Pressured” Buyouts, Financially- WIth
Driven Resignations, Consolidations, and Rights of First Re-

fusal. (5)

Valuations, Operations Litigation
Support Issues, Succession Planning,
or Mergers and Acquisitions, we
literally wrote the book.

Of the actions taken by auto franchisors, none inspires more dealer
trepidation than the prospect or threat of involuntary termination, ex-
cept, of course, the actual delivery of a termination notice. From an
anecdotal observation, it seems that both threats of termination and
actual notices are on the rise. Sound dealer practices in sales and service

are always the best medicine, but when faced with factory adversity, Rosenfield & Co. PLLC
Capital Plaza Il = 30 5
phon

dealers must respond promptly and responsibly. ; :
Offices in Orlando and New York City
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8. Buying and Selling Dealerships: Higher Values in Times of
Higher Profitability. Factory “Stealth” Conditions; Right of
First Refusal: The Threat. (12)

Buy-sell transactions that closed in 2013 increased by 200% over
2012, according to the Presidio Group. And there is no sign of a slow-
down. In addition to the increased pace of sales, multiples and sales
prices are on a sharp upward trajectory, too. Some luxury brand good-
will numbers (e.g., BMW, Lexus, Mercedes) have been off the charts.
Look for even more buy-sell activity, with rising goodwill values,
through 2014 and 2015.

At the same time, the franchisors are taking discerning looks at pend-
ing deals. Watch for battles over exercises of rights of first refusal, and

possible gimmickry in conditioned approvals and letters of intent.
9.  Alternate Dispute Resolution (ADR). (7)

This trend remains a perennial top issue for good reasons. Courts
have weighed in on dealers’ ability to include arbitration in agreements
with retail buyers and lessees. In general, it’s a good idea to include an
arbitration provision in the agreements with consumers. That said, it is
critical to make sure that the provisions are both fair and conspicuously
disclosed. The terms should provide that the customer cannot combine

his or her dispute with others, including class actions.
10. Customer Satisfaction: CSI vs. Reality. (17)

CSI is — and will continue to be — one of my pet peeves. This is be-
cause the statistics and “scores” associated with CSI cannot withstand
scientific scrutiny. I have studied and written about the fallacies of CSI
over many years, yet auto franchisors continue to push CSI as a mean-
ingful test for dealer performance. The conceit is that the various mea-
surements from very subjective “surveys” reflect a true representation
of real world “customer satisfaction” derived from customer experience
with a given dealer.

Nevertheless, the industry perception trumps reality. CSI is — and
will remain — an enduring part of dealer performance measurement.
11. Taxes (8)

For many, federal taxes are going up. Increases are in both the blatant
and stealthy categories, but they are clearly costly for the target cus-

tomer groups for car dealers.
12.  Retail Reimbursement for Warranty Work and Parts (18)

Notable items in this long-standing issue are ongoing lawsuits

brought in Connecticut and Florida by the Alliance of Automobile
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Manufacturers challenging, inter alia, the constitutionality of state war-
ranty reimbursement laws. While there is no clear end in sight to this
venerable nationwide controversy, occasional decisions in critical cases

will be instructive.
13. Privacy Concerns and Identity Theft. (9)

We are firmly entrenched in a brave new world — one in which the
conveniences of computer access and connection are tempered by the
dangers posed by ingenious and aggressive predators. The multifaceted
subject of data security is a growth industry —and a concern that should
grab the attention of every dealer. The consequences of security breach-

es can be harmful and expensive.
14. Environmental Regulation Explosion (10)

For some activists, the “greening” of America is the nation’s first
priority. For all of us, initiatives to develop more and more renewable
and less-polluting energy sources affects products, lifestyle, and costs.
In 2007, the U.S. Supreme Court ruled in Massachusetts v. EPA that
carbon dioxide (CO,) is a pollutant and that the Environmental Protec-
tion Agency has the power to regulate CO, emissions from new cars.

Most dealers are now accustomed to obedience to a multitude of

federal and state standards and requirements in the environmental field.
15. Internet Marketing (11)

Among many phenomena associated with the internet is the huge
increase of internet advertising by dealers, compared with other media.
DPer dealer, the percentage of internet expenditures went from 5% to
26% in the ten years spanning 2002 to 2012. This trajectory will con-
tinue, as consumer shopping and purchasing habits push the virtual
marketplace further. It is foreseeable that, in a few years, more cars will
be sold online than in face-to-face transactions. Even now, a large ma-
jority of car shoppers do their preliminary searches online.

Inevitably, legal repercussions follow the commercial activity. Dealers
are well advised to stay current with regulatory developments covering

online business and advertising practices.
16. Audits of Incentive or Warranty Claims: Dealer Beware. (16)

Factory audits, of late, are more commonplace than anytime in re-
cent years. This development is especially common in factory oversight
of dealer compliance with various incentive programs. Franchisor rules
tend to be wordy, and sometimes ambiguous. Dealers need to be cau-
tious in their adherence to program rules that generate bonus monies.
Auditors have tended recently to be aggressive in assessing chargebacks

for even technical violations of rules.
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17. Living with the Threat of Terror, Unrest, and Natural Disas-
ters: Doing Business in an Era of Constant Vigilance. (13)

Dealers everywhere should have contingency plans for the most aw-
ful of events — like the terror that shut down Boston or a hurricane,
tornado or earthquake. See Hurricane Sandy. Such plans do not need
to be elaborate. They should include items like emergency call lists for
employees, and a review of insurance coverage, including business dis-

ruption insurance.

18. Workforce Issues: Employee Rights and Benefits and an Activ-
ist NLRB. (15)

Each year, dealers seem to improve their record of adherence to ap-
plicable workplace laws and regulations. From issues of discrimination
and harassment to wages and hours, most dealerships stay current and
vigilant. Yet, it is especially important for dealers to make sure of their
policies and procedures to address such issues when a worker complains.

Of course, healthcare is the dominant topic and it is discussed in
Trend #1. In other respects, however, workforce issues remain promi-
nent. Unionized dealerships and those faced with unionization need
to carefully heed a multitude of laws and regulations. Compensation
disputes and workplace discrimination cases continue to be stressful
and expensive events for many dealers. Every dealer needs compliance
refreshers annually, and regular employee training to avoid workplace
transgression is a must. Every dealer should have an up-to-date policy

manual, signed and acknowledged by all employees.
19. Encroachment (Protest Laws) (19)

Strong, solid retail sales inevitably invite an uptick in efforts to relo-
cate and add dealerships. It appears that 2013 saw its share of such net-

work actions and it is likely that we will see more in 2014 and beyond.
20. Credit Landscape (14)

The credit picture for dealers is vastly improved since recession days
and many, if not most, dealers have little to complain about with their

floorplan lenders, as well as other debt obligations. ®

Eric L. Chase is a partner in the law firm of Bressler, Amery & Ross, P.C. in its
Florham Park, New Jersey office (973.514.1200). A large part of his practice is
devoted to the representation of automobile dealers nationwide, and he writes
and speaks frequently on matters of importance to them. He is the author of
Automobile Dealers & The Law: The Businessman’s Desk Manual for Survival
(WD&S Publishing, 7th Ed., 2001). His biography appears in Who's Who in
American Law, Who's Who in America and other similar publications. As in
past years, Mr. Chase was selected by his peers as a New Jersey Super Lawyer
for 2014.
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Reminder!!

2014 10* Annual NADC Member Conference
April 27 - 29, 2014
The Four Seasons Resort, Palm Beach, FL

Preliminary Topics to include:

* Dealership Lending and Disparate Impacts:
Understanding the Statistics Behind the Theory

* F&I /Reinsurance Strategies

* Integrating Succession and Estate Planning: The
Foundations for Future Growth

* Factory Relations — A Primer on Key Challenges
Facing Dealers

* Semi-Annual NADA Update

¢ Top Twenty Legal Trends and Issues

* E-Titling and NHTSA’s Odometer Disclosure
Rulemaking

* Protecting Your Dealership Against Fraud

* lLabor Law and Employment Issues

* Hot Issues from In-House Counsel

Registration can be found at www.dealercounsel.com

Hotel Reservations:

For hotel reservations, please call 1-800-432-2335 or go
online www.fourseasons.com/palmbeach and use the promo
code 1404NADC20 to receive the discounted rate of $289.00.

The room block deadline for hotel reservations is
April 4, 2014. Please make your reservation early to
avoid the room block selling out.

The deposit is refundable if the Four Seasons receives notice
of cancellation at least three days prior to the scheduled
arrival.

Travel Plans:

Please arrange your travel to join NADC at the opening
cocktail reception on Sunday, April 27th from 6:00 — 7:30 pm.
The conference will conclude on Tuesday, April 29th at 4:00
pm. If you plan on spending some extra time in Laguna Beach
please note that the group rate will be made available three
days pre (April 24, 2014) and post (May 2, 2014) based upon
hotel availability.
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Executive Director’'s Message

Erin H. Murphy
- ‘t\ NADC Executive Director

Happy 2014 to all!

In November we put out a call for presentations to the entire mem-
bership for the 10* Annual Member Conference. The response was
overwhelming! The planning committee had the difficult task of
reading through the many qualified proposals and choosing 10 ses-
sions for the Conference.

We are hoping that those who submitted proposals that were
not chosen can write articles for the Defender or present webinars
in 2014. The wide variety of proposals just goes to show how di-
verse the practices of our members are. With, of course, the common
thread of representing dealers. Let’s continue to educate our mem-
bership and learn from one another’s practice. Keep up the good
work in 2014!

NADC Job Board

Please remember to check the NADC Job Board in
the members only section of the website if you are
seeking employment.

Please send any job postings to:
emurphy@dealercounsel.com

NADC DEFENDER

We hope to see you all at the Annual NADC Member Confer-
ence being held April 27-29, 2014 at the Four Seasons Resort in
Palm Beach, Florida. This is a special 10" Anniversary Conference
for the NADC. Quite a milestone! The conference will be a two day
program designed to provide you with updates, best practices, lessons
learned and other beneficial information. We'll be hearing speakers
present on the following topics:

*  Dealership Lending and Disparate Impacts:
Understanding the Statistics Behind the Theory

*  F&I/ Reinsurance Strategies

* Integrating Succession and Estate Planning: The
Foundations for Future Growth

*  Factory Relations — A Primer on Key Challenges Facing
Dealers

*  Semi-Annual NADA Update

*  Top Twenty Legal Trends and Issues

e E-Titding and NHTSA’s Odometer Disclosure Rulemaking

*  Protecting Your Dealership Against Fraud

*  Labor Law and Employment Issues

*  Hot Issues from In-House Counsel

Watch your email for more information.

Please be on the lookout for the 2014 NADC Membership direc-
tory that will be mailed to all members in February. We hope you
find this directory to be a useful tool to easily access your NADC col-
leagues. A searchable membership database can also be found online
at www.dealercounsel.com.

Wishing you all a happy, healthy and successful 2014! m

NADC Welcomes
New Members

Full Members

Kellie Christianson
Atkinson, Andelson, Loya, Ruud & Romo
Irvine, CA

Carmen Ponce
Piercey Automotive Group

Trvine, CA
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ADD PERSPECTIVE ' WEINERLLP -

Certified Public Accountants & Consultants

Maximize your service to dealers
with strong financial experience
and resources.

Providing Automotive Litigation Support, Valuations, and
Mergers & Acquisitions Assistance from a Unique Perspective

COMMITTED TO YOUR SUCCESS

Audit » Tax » Outsourcing » Advisory
For More Information Contact:
Larry Weiner, Managing Partner
201.746.9700 Ext: 305

CliftonLarsonAllen Iweiner@weinerllp.com

CLAconnect.com/dealerships 85 Chestnut Ridge Rd, Suite |14
P13 CliftonLarsonAllen LLP

e MIRONOVGRoUR  NTECRITY

CERTIFIED PUBLIC ACCOUNTANTS & CONSULTANTS DR [V EN.

Meontvale, Nj 07645  www.weinerllp.com

SPECIALIZING IN:

DEALERSHIP VALUATIONS DUE DILIGENCE
FORENSIC/FRAUD SERVICES

_ A
Visit www.compli.com/nadc to take
our free dealership compliance i
appraisal or call 1-866-294-5545. compli 2

Your Road to Compliance

Contact Bob Brown at: RBRowN@ MIRONOVGROUP.COM
800.572.7101 MIRONOVGROUP.COM

LA ' CAPITAL AUTOMOTIVE

100% Real Estate Finance B

Serving dealers for over 16 years ‘,’;\ DIXON HUGHES GOODMAN

=7 Certified Public Accountants and Advisors

Gabe Robleto Dan Garces wilie Beck Jay M. Ferriera
Account Manager WP - Acquisiions SV - Acquisitions  President & COO
T03-384-1325 T03-384-1313 T053-384-1323 T053-384-1319

www.Capitalautomotive.com

(== Reynolds
&Reynolds.

GROUP

i

Consulting Services
for Dealerships and their Attorneys

. Lost Profits & Damages Integration that Powers Performance®
. Valuation & Transaction Due Diligence
.Market & Sales Performance Analysis Find the solution for your automotive needs:

.Add Point & Termination Studies

www.reyrey.com

ECONOMIC CONSULTING ¢ LITIGATION SUPPORT

Vehicle Service Contracts

o
CNA NATIONAL

THE
WARRANTY CORPORATION

FONTAN

GROUP, INC. ——

WWW.FONTANAGROUP.COM
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%-C RICHARDS, WITT & CHARLES, LLP

CERTIFIED PUBLIC ACCOUNTANTS

Discover why so many successful automobile
dealers have put their trust in us for over

From Auditing & Accounting Solutions to
Tax Planning & Compliance

100 Ring Road West, Garden City, New York 11530
www.autocpa.net/trust
info@autocpa.net 516.741.0515

O’Connor & Drew, P.C.
OCD Consulting, LLC

Serving the Auto Dealership Industry for Over 60 Years

Real Lar Guys with

Real Solutions
for Your Real Problems

Litigation Suppart = Business and Shareholder
Disputes/Divarce/Manufacturer Disputes/IRS
Resolutions = Certified Business Valuations =
Dealership Brakering = Buyer's Due Diligence =
Internal Audits & Fraud Investigation =
Strategic & Business Planning ® Financial Planning =
Accounting = Tax ® Business/IT Consulting

Frank O’Brien, CPA
1.617.471.1120
fobrien@ocd.com  www.ocd.com

Michael McKean,

MBA, AVA, CMAP
1.617.471.5855
mmckean@ocd.com
www.ocdconsultingllc.com

&’;CounselorLibrarycom, e

ways we make your job easier...

@AM.AW® & ‘_
Spot

g

Delivery

Visit us at www.counselorlibrary.com

When it comes to dealership
valuations, we wrote the book.

How much is your dealership worth?

Moss Adams LLP provides nationally recognized valuation and consulting
services for dealers. Authors of A Dealer’s Guide to Valuing an Automobile
Dealership for NADA, we've appraised more than 850 dealerships. Put our
knowledge to work for you.

MOSS-ADAMS i

Certified Public Accountants | Business Consultants
WWW.MOSSADAMS.COM

(206) 302-6523 Acumen. Agility. Answers.

Get Noticed!

Advertise in the Defender.

AUSTIN
CONSULTING

We work for you...
not an insurance company.
Our services are objective
and fee based.

GROUP. INC.

When Insurance Companies Bid
YOU SAVE oot MGl

6161 S. Syracuse Way, Suite 370 (720) 528-8900

Greenwood Village, CO 80111 .
www.austincg.com

E-mail: rbeery@austincg.com
. J

DEFENDER

Advertising Opportunities

Defender, The NADC Newsletter is published by the
National Association of Dealer Counsel

 Yes! I would like to purchase an ad in the NADC Defender.
1O % page ad $150.%
i O % page ad $100.%

5" high x 7.5” wide, no bleeds
5" high 3.75" wide, no bleeds

! Issue Months:
i O February 2014 O March 2014

1 O May 2014 O June 2014

i O September 2014 O October 2014

E O November/December 2014

1
1 Contact:
1

O April 2014
O July/August 2014

1 Company:

E Address

E Phone:

i Email:

Method of Payment: [0 Check O Invoice me

Credit Card No.

Expiration Date

Signature

Send to:

Phone: 202-293-1454 Fax: 202-530-0659
Questions: Erin Murphy, emurphy@dealercounsel.com

O American Express 1 Mastercard O Visa

NADC, 1155 15th Street, NW, Suite 500, Washington, DC 20005

NADC DEFENDER JANUARY 2014 - PAGE 11



BE A CONTRIBUTOR!

We are always looking for submissions to
publish in the Defender. Please send your

contributions or proposals for articles to:

mike.charapp @cwattorneys.com

Volume X, Number 1
JANUARY, 2014

NADC

NATIONAL ASSOCIATION
OF DEALER COUNSEL

Michael Charapp, Editor
mike.charapp@cwattorneys.com

Trudy Boulia, Assistant Editor
tboulia@jpharveylaw.com

Defender, The NADC Newsletter is published by the
National Association of Dealer Counsel
1155 15th Street, NW, Suite 500, Washington, DC 20005
Phone: 202-293-1454 « Fax: 202-530-0659 * www.dealercounsel.com

Oren Tasini

North Palm Beach, FL
President

Stephen P. Linzer
Tiffany & Bosco, P.A.
Phoenix, AZ

1st Vice President

Diane Cafritz

CarMax Auto Superstores, Inc.
Richmond, VA

2nd Vice President

Thomas Hudson
Hudson Cook, LLP
Hanover, MD
Secretary

Andrew J. Weill
Benjamin, Weill & Mazer
San Francisco, CA
Treasurer

Patricia E.M. Covington
Hudson Cook, LLP
Richmond, VA
Immediate Past President

Rob Cohen

Auto Advisory Services, Inc.
Tustin, CA

Past President

Haile, Shaw & Pfaffenberger, P.A.

NADC Board of Directors

Michael Charapp
Charapp & Weiss, LLP
McLean, VA

Past President

Jonathan P. Harvey
Jonathan P. Harvey Law Firm
Albany, NY

Past President

Bruce Anderson
Towa Automobile Dealers Association
West Des Moines, 1A

Leonard A. Bellavia
Bellavia, Blatt, Andron & Crossett, PC
Mineola, NY

Johnnie Brown
Pullin, Fowler, Flanagan, Brown & Poe PLLC
Charleston, WV

Eric Chase
Bressler, Amery & Ross, PC
Florham Park, NJ

Michael Dommermuth
Fairfield and Woods PC
Denver, CO

Jami Farris
Parker Poe Adams & Bernstein
Charlotte, NC

Christina Floyd
Hampton Roads General Counsel, PLLC
Virginia Beach, VA

Jeffrey Ingram
Galese & Ingram, P.C.
Birmingham, AL

Lance Kinchen
Breazeale, Sachse & Wilson LLP
Baton Rouge, LA

Tammi McCoy
Colorado Automobile Dealers Assn.
Denver, CO

Russell McRory

Robinson Brog Leinwand Greene
Genovese & Gluck PC.

New York, NY

Stuart Rosenthal
GNYADA
Whitestone, NY

Scott Silverman
Silverman Advisors
Boston, MA

J. Timothy Sparks
Sonic Automotive Inc.

Charlotte, NC

Erin H. Murphy
NADC Executive Director
Washington, DC
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