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A Good Regulation from 
Washington for Car Dealers?
By J. Timothy Sparks, Sonic Automotive, Inc.

Is it possible that one of Washington’s famous 

unfunded mandates, requiring businesses, 
including car dealers, to check for potential 
identity fraud, might be a beneficial thing? Far 
be it for me to thank our federal government 
for additional intrusion into the free market, 
but when life gives you some lemons, even in 
the car business, it might be good to try and 
make some lemonade.
 The Federal Trade Commission published 
the so called “Red Flag Rules” on November 
9, 2007, which require car dealer and other 
business, to develop and implement an 
“Identity Theft Prevention Program.” While 
the famous line goes something like, “We are 
from the government and we are here to help,” 
generally does not ring true, the Identity Theft 
Prevention Program can become very beneficial 
to our dealer clients.
 Imagine this scenario – your client reports 
it sold a car to a customer with little effort; 
even better, the customer bought two or three 
cars at once, paid pretty close to sticker, and 
maybe as the cherry on top, bought a few F&I 
products. High fives for everyone as our dealer 
client just made some quick and easy cash. This 
sounds so good, I must be dreaming. The fact 
of the matter is your client might be looking 
at a nightmare that is going to keep them up 
for many nights. Here is a very under-reported 
fact about the automotive retail business: 
sometimes, just sometimes, the customer is 
the one cheating the dealership.

 The above situation can take place anywhere, 
and but for the purchase of multiple new 
vehicles at once, I suspect will be happening 
to almost every dealer before too long. There 
are few feelings in life better than buying a new 
car. You are excited, proud, and if you have 
pulled it off using someone else’s credit, you 
never even have to worry about making your 
first payment. Identity (“ID”) theft is a real 
problem, and when it hits your clients, it hurts a 
lot. In the above hypothetical ID theft situation, 
the assigned finance contract(s) would likely 
be reassigned to the dealer, and the dealership 
would be responsible for the loss, not the finance 
company.

 The FTC’s 2007 announcement of the 
Red Flag Rules saw several delays in the final 
enforcement. It was not until January 1, 2011 
that the FTC actually began to enforce the rules. 
In case you are wondering, “What is a red flag?” 
A red flag is a pattern, practice or specific activity 
that indicates the possible existence of identity 
theft. The Federal Trade Commission’s Red Flag 
Rules enumerated 26 specific red flags. A business 
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is required to develop a policy which identifies 
the “red flags” in its operations, check for the 
26 enumerated or other potential red flags that 
might arise in its particular operation, detail 
the actions the business will take when a “red 
flag” is triggered, and review its program at 
least once a year.

 Like many dealers, some of 
Sonic’s dealerships suffered 
losses from ID thieves. At 

Sonic, we instituted our Red Flags Program 
before the FTC’s rules mandated it. The 

results since the policy’s implementation have 
been promising. We are detecting potential 
ID thefts, and more importantly, we are 
preventing ID thefts as a result of this Red 
Flags Program.
 As part of our sales process, we utilize 
RouteOne to obtain credit reports for all of our 
dealership customers who complete a credit 
application for financing or leasing a vehicle. 
Simultaneously with pulling the customer’s 

credit report, by utilizing RouteOne’s optional 
IDOne Theft Prevention Product, RouteOne’s 
system also performs our OFAC and electronic 
Red Flag ID Theft Prevention reviews. If 
the IDOne system detects any anomalies 
in the customer’s information, the IDOne 
system will generate questions based off of 
the customer’s credit history that only the 
real customer should know. If the customer 
passes the credit quiz, then the deal proceeds. 
If the customer fails the credit quiz, then the 
dealership cannot proceed with the sale, absent 
some further investigation and approval from 
someone outside of the dealership and outside 
of the sales operation.
 Once the customer has failed a RouteOne-
generated credit quiz, the deal undergoes 
greater scrutiny from resources in the 
Corporate Office. There are many occasions 
where this process clears up the matter and the 
customer at our dealership is indeed legitimate 
and the deal proceeds. “False positives” occur 

somewhat frequently and the RouteOne 
system can be calibrated to increase or decrease 
the level of scrutiny. The higher the initial 
scrutiny level, the greater the number of initial 
false positives.
 Since 2010, Sonic dealerships have sold 
more than 600,000 vehicles and have stopped 
approximately 81 known identity thefts. The 
percentage of known frauds is incredibly 
minimal, but the dollar value is pretty high. 
Sonic’s dealers would have faced buy back 
demands totaling approximately $3,000,000 
for those 81 fraudulent deals we caught before 
the vehicle was delivered. The system, the 
training, and our process have paid for itself 
many times over. 
 All car dealers need to work to prevent 
purchases procured through identity theft. 
Sometimes criminal syndicates will target 
dealers in a particular location. Many times, 
the cars purchased via ID theft are quickly 
loaded onto docks and sent overseas. This 
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type of criminal activity is different than the 
possibly more common tactic of exporters 
using various means of buying luxury cars in 
the US to ship to China or Europe.
 The best part of our Red Flags Program is 
when the fraudster is caught and prosecuted. 
Unfortunately, the bad guys sometimes get 
away, even if the deal is prevented. I suspect 
that rarely does the foiled thief “See the Light” 
as Jake Blues did so memorably in that scene 
from the Blues Brothers, and turn away from 
a life of crime. What is more likely is that 
the thief picks the next dealer down the road, 
hoping that their identity theft system is not 
working as well. And when an experienced ID 
thief finds a dealership which is an easy mark, 
they come back for more.
 Accordingly, it is important for our clients 
to work with their local law enforcement 
agencies as well as their local and state dealers 
associations, to share the information about 
attempted identity theft purchases. 
 Further, stay on your clients to actively 
monitor and enforce their existing Red Flags 
and other ID-theft policies. The greatest 
policy does no good if it is not followed. 
A really good thief can sometimes beat the 
system, but if someone ignores the red flags, 
or someone does not do sufficient follow-up 
investigations when red flags are triggered, an 
avoidable loss is incurred. 
 Maybe I will thank the FTC for their role 
in helping push Sonic and other dealers into 
implementing ID theft prevention programs. 
And maybe the currently 0-2 Panthers will win 
the Super Bowl in February 2014.  

ECONOMIC CONSULTING • LITIGATION SUPPORT

WWW.FONTANAGROUP.COM

Thank You to our Sponsors
NADC would like to thank the following event sponsors:

 2013 NADC Fall Conference • October 6 - 8, 2013
The Trump International Hotel & Tower • Chicago, IL
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Session Topic Descriptions

Monday, October 7, 2013

8:45 – 9:45 am 
Session 1: Getting Ready for 2015–Offering Health 
Care Coverage to Employees: Who, What, How, and 
When?  
James Harbert, Hinshaw & Culbertson LLP
The employer mandate to provide employees with 
health coverage is the most daunting aspect of health 
care reform facing employers. While the mandate 
has been delayed until 2015, the time is now to 
prepare your clients for the employer mandate. The 
session will cover the following: What employers are 
“applicable large employers” that are subject to the 
mandate? Who in the work force must be offered 
health coverage? What must the health coverage 
include? Is the offered coverage “affordable”? What 
are the penalties for failure to satisfy the mandate? 
What are some alternatives?

10:00 – 11:00 am
Session 2: Understanding Your Dealership Insurance 
Program 
Steven Gibson, Dealer Risk Services, Inc.
Richard Minor, AmWins Brokerage
Understanding Your Dealership Insurance Program 
will provide creative techniques to effectively protect 
the Dealership against losses. We outline an aggres-
sive approach designed to show Dealers how they 
can take control of their Insurance programs and the 
costs. The overall objectives are to provide the tools 
necessary to understand and navigate the Garage 
Insurance Marketplace. We will explore proven tech-
niques that will protect the Dealerships against cata-
strophic events (both weather and man-made) and 
litigation trends. 

11:15 – 12:15 pm
Session 3: Service Department Legal Issues: Loaner 
Contracts and Repair Orders  
Michael Dommermuth, Fairfield and Woods, P.C.
Jami Farris, Parker Poe Adams & Bernstein
Join Jami and Michael as they look under the hood 
at the mechanical legal issues involved in Service 
Departments. They will repair a riveting diagnostic of 
loaner agreements, shop charges, repair orders and 
invoices. You will be at the edge of your seat for this 
long awaited presentation on this topic. 

1:30 – 2:30 pm 
Session 4: Arbitration Update: What You Can do to 
Protect Your Dealer Clients 
Thomas Hudson, Hudson Cook, LLP
Christian J. Scali, The Scali Law Firm
Automobile dealers and finance companies were 
slow to embrace mandatory arbitration as a means of 
reducing class action and other risks. This session will 
describe the early development of arbitration agree-
ments and their acceptance by the industry, and will 
describe how drafting techniques have evolved over 
the years to meet changing theories of unenforce-
ability advanced by the plaintiffs’ bar. The session will 
also explore several recent court decisions that have 
impacted arguments for and against the enforcement 
of consumer pre-dispute arbitration agreements. 
Decisions expected in the next year will further clarify 
the enforceability of these agreements. This session 
is a deep dive into arguments for and against enforce-
ment of pre-dispute arbitration agreements to guide 
drafting of effective arbitration agreements and to 
provide effective arguments for the enforcement of 
these agreements when they are challenged in court. 

2:30 – 3:30 pm  
Session 5: Current Buy/Sell Market 
Alan Haig, Presidio Automotive 
Erin Kerrigan, Presidio Automotive
The dealership buy/sell market is very active today. 
This presentation will examine some of the key driv-
ers of this activity including the credit markets, deal-
ership profitability, blue sky values and the expected 
growth in new car sales. It will also discuss buyer’s 
return on investment expectations and how those 
expectations determine what they are willing to pay 
for a dealership. The presentation will also review the 
current blue sky multiples for franchises in the U.S. 

3:45 – 5:00 pm 
Session 6: Open Mic – The List-serve “In Person”:
Hot Topics and Questions You’ve Always Wanted to 
Ask 
Moderator: Oren Tasini, Haile, Shaw & Pfaffenberger, P.A.
The NADC member list-serve will jump from the 
computer screen to an in-person discussion during 
this session. Attendees can delve deeper into the 
hot topics and issues discussed on the list-serve such 
as, adverse action letters, internet advertising, new 
car raffles, bankruptcy and much more. In addition, 
conference attendees will have the opportunity ask 
questions and get advice from their colleagues.

Tuesday, October 8, 2013

8:30 – 9:30 am 
Session 7: NADA Update
Paul Metrey, Chief Regulatory Counsel, NADA
During this session, NADA Chief Regulatory Counsel 
Paul Metrey will provide an overview of the latest 
developments surrounding the CFPB’s Disparate 
Impact Initiative and NADA’s efforts to respond to it. 

9:45 – 11:15 am 
Session 8: Sales and Finance Litigation Update
Geoffrey Chackel, Higgs Fletcher & Mack, LLP
Rob Cohen, Auto Advisory Services, Inc. 
Patty Covington, Hudson Cook, LLP
Some plaintiff attorneys in California are finding 
new and, at times, unethical ways to sue dealers. 
Join Geoff Chackel, Rob Cohen, and Patty Covington 
for a lively discussion related to recent theories 
of recovery related to sales and finance practices. 
This session will address the types of lawsuits deal-
ers are currently facing and provide attendees with 
some practical advice to pass along to clients. Patty 
Covington will also lead the panel in a discussion 
related to fair lending practices and how dealers can 
protect themselves from credit discrimination claims.

11:30 – 12:30 pm 
Session 9: Estate Planning Vehicles – Model Year 
2013
Mitchell A. Drossman, U.S. Trust 
This session will provide an overview of transfer tax 
(estate, gift and generation-skipping tax) planning, 
with particular focus on estate planning techniques 
(“vehicles”) for transferring business interests to suc-
cessive generations. With a lifetime gift tax exemp-
tion of $5.25 million (twice that for married couples), 
lifetime estate planning opportunities are numerous. 
But along with opportunity come several pitfalls. This 
session will explore the advantages and disadvantag-
es of lifetime planning versus testamentary planning. 
Unique tax and non-tax issues for the closely-held 
business owner will also be addressed, as well as the 
overall need to preserve flexibility.

Register
NOW!
CLICK HERE.

https://s07.123signup.com/servlet/SignUp?P=15337571911426668700&PG=1533757182300&Info=
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NADC Job Board
Please remember to check the NADC Job Board in 
the members only section of the website if you are 

seeking employment. 

Please send any job postings to:
emurphy@dealercounsel.com 

Andrew J. Weill
Benjamin, Weill & Mazer 
NADC Treasurer

Treasurer’s Report

The purpose of this column is to provide 
some information about the activities of the 
officers of NADC. This time, it’s my turn. I’m 
the Treasurer, a position for which I assume 
I was deemed suitable due to my exten-
sive background in accounting (two whole 
semesters in college) and the sophisticated 
financial transactions I am involved with on 
a daily basis (evaluating my son’s most recent 
requests for supplementary funds for his col-
lege education). 

 Fortunately for NADC, the real work on 
financial matters falls into the capable hands 
of Erin Murphy and her equally competent 
colleagues at AMS. Our financial statements 
are reviewed by an outside accountant. 
 I review the financial statements on a 
monthly basis. I determine if we are on track 
for our annual budget based on deep, highly 
sophisticated principles of financial manage-
ment, such as: more revenue than budget 
is good, more expense than budget is bad. 
Most of the time, everything is exactly on 
track. On the few occasions where something 
seems at variance with what I expected, I ask 
for further details, and usually there is a very 
easy explanation. For example, conference 
expenses increased because we added a half 
day to the conference, requiring an additional 
meal and longer room rental. 
 We have had a sufficient surplus in funds 
that Steve Linzer made the excellent recom-

mendation that we deposit a prudent portion 
into an interest-bearing account, which has 
been adopted. 
 At the quarterly meetings of the Board, 
the most up-to-date financial information is 
circulated. Most of the statements are self-
explanatory, but I give a report to address any 
items that I believe deserve further discussion 
or clarification.
 I think it’s very safe to say that financially, 
we are doing just fine. Revenues are sufficient 
to pay for the quality conferences, maintain 
the website and List-Serve, get The Defender 
and the directory published and distributed, 
and allow the Treasurer to go on expensive 
junkets at your expense. Well, maybe the last 
item isn’t accurate, but I wanted to check if 
anyone is actually reading this.
 It has been a pleasure to serve as Treasurer, 
and I would be happy to answer any further 
questions you may have about our finances.  

http://www.rosenfieldandco.com/
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The use of company provided vehicles by employees is an issue 
affecting sales tax and income taxes. The sale tax rules vary by state but 
the income tax rules are established by Federal tax laws and regulations. 
Company provided vehicles are considered by the IRS to be a “Taxable 
Fringe Benefit” and its use is taxed to the individual driving the 
vehicle. The rules differ for “Full-time salespeople” and non-sales 
employees and owners. Prior to 2001, a full-time salesperson’s use 
of a demonstrator vehicle may not have been taxable to salesperson 
only if very detailed records were kept on the use of the car. These 
records had to show the miles used on a daily basis, and personal use 
was extremely limited. Since most sales employees did not comply 
with the record keeping rules, the IRS took the position in tax audits 
that the use of a demonstrator was fully taxable to the sales employee.
 In 2001, the IRS issued guidelines (Revenue Procedure 2001-56) on 
the taxation of the personal use of a demonstrator vehicle provided by 
automotive dealers to their employees. This revenue procedure allows 
the dealer, instead of the salesperson, to determine the taxability of a 
demonstrator vehicle. Since ten years have passed since the issuance 
of Rev. Proc. 2001-56, it’s time to revisit the rules.
 Rev. Proc. 2001-56 allows four methods of determining the 
taxable amount of the use of a demonstrator vehicle. These are “Full 
Exclusion Method”, “Simplified Full Exclusion Method”, “Partial 
Exclusion Method” and “Full Inclusion Method”. The Full Exclusion 
Method and the “Simplified Full Exclusion Method”, have detailed 
record keeping requirements in order to exclude from taxation the 
use of the demonstrator vehicle for full-time salespeople. There is no 
formal election to use a particular method. Since compliance with the 
required record keeping is very difficult, we recommend dealers adopt 
the Partial Exclusion Method for their sales employees.
 To qualify as a full-time salesperson, the employee must be a full-
time employee of the dealership, must spend at least half a normal 
business day performing the functions of a floor salesperson or sales 
manager, must be directly involved with the negotiation of sales to 
customers and must derive 25% of their gross income as a result of 
sales activities.
 The Partial Exclusion Method enables dealers to tax full-time 
salespeople at an amount that is less than non-sales employees without 
maintaining any records on the use of the vehicles. Under this method, 
an amount is included in the full-time salesperson’s wages, on at least 
a monthly basis, based on the number of days the demonstrator is 
used, payroll taxes are to be withheld (including federal and state 

withholding), and the amount of gross additional wages is then 
deducted and credited to demonstrator expense.
 To be eligible for this method, the company must have a qualified 
written policy which:

• Prohibits use of the vehicle outside of normal business hours by 
individuals other than full-time salespeople.

•  Prohibits use of the vehicle for personal vacation trips.
• Prohibits storage of personal possessions in the vehicle.

 The qualified written policy must be communicated to employees 
by a posted notice, a letter or email or signed statements by the 
employees acknowledging receipt of the policy. Failure to comply 
with the written policy will result in the inability to use the reduced 
income amounts and 100% of the full lease value would be included 
in the income of the employee. A sample written policy is available 
in the revenue procedure can be found on the IRS website or sent to 
you upon request.
 The income amount is based on the value of the vehicle found in 
the following table:

Table for Full-Time Salespeople

 Value of the
 Demonstration Daily
 Automobile Inclusion Amount

$0 - $14,999 $3

$15,000 - $29,999 $6

$30,000 - $44,999 $9

$45,000 - $59,999 $13

$60,000 - $74,999 $17

$75,000 and above $21

 To determine the value of every demonstrator vehicle used by the 
full-time salesperson, an employer may use any reasonable method, 
such as MSRP. Alternatively, the revenue procedure allows an “Annual 
Average Look Back Method” to value the vehicle based on the average 
sales price of all new vehicles sold in the prior year. The average sales 
price is used to determine the value of the demonstration vehicle and 
the corresponding daily inclusion amount under the table above. Once 
an amount is determined for the average sales price, that amount is 
used for all employees, regardless of the specific car they are driving. 
This amount is included in the employee’s wages for each day the 

Taxation of Demonstrator 
Vehicles
By Paul L. Charles, CPA
Richards, Witt & Charles, LLP CPA’s

Feature Article
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employee used a demonstration vehicle. The average sales price must 
be determined in January of each year and must be applied no later 
than February of that year. If salespeople are driving used vehicles, 
the same method applies; the value of a used car demonstrator is 
calculated based on the average sales prices of all used vehicles sold 
for the prior year.
 There is no exclusion of income for non-salespeople driving 
demonstrator vehicles; 100% of the annual lease valuation table 
amount is to be reported, there are no exceptions. Employees subject 
to the full inclusion method include parts and service managers, office 
personnel, owners and their families, and those not qualifying for 
full-time salesperson status. The IRS has issued tables providing the 
daily inclusion amount under the annual lease value, and is used in 
the same manner as the table for full-time salespeople. The income 
inclusion amount for non-salespeople is based on the value of the 
demonstrator vehicle and is found on the annual lease value table. 
The value of new or used vehicles is determined in the same manner 
as it is for full-time salespeople.
 The income for use of a demonstrator vehicle must be included in 
box 1 of Form W-2 and must be disclosed in Box 14 - Other with 
a code of “EPV” (Employer Provided Vehicle).

Program Developers/Risk Managers/Educators/Advisors

DRS provides creative solutions for the Automotive Industry…working with Dealer Principals
throughout the country to develop insurance programs specific to their individual needs and risk tolerance.

• Risk Management Assessment
• Captive and Deductible Program Development

• Creative Solutions for Unique Needs

www.dealerriskservices.com

Steven P. Gibson - President 321-794-0636
Service and Claims Center 561-641-1700

Insurance Expertise for the Automotive Industry

 A sample written policy as well as the full lease value tables can be 
sent on request or found in the revenue procedure at:
http://www.irs.gov/pub/irs-pdf/p15b.pdf

http://www.dealerriskservices.com/
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SPECIALIZING IN:
DEALERSHIP VALUATIONS    DUE DILIGENCE

FORENSIC/FRAUD SERVICES

Contact Bob Brown at: RBROWN@MIRONOVGROUP.COM

p 800.572.7101 w MIRONOVGROUP.COM
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  Chicago  |  East Lansing 
www.AndersonEconomicGroup.com 

Consulting Services
for Dealerships and their Attorneys 

 Lost Profits & Damages  
 Valuation & Transaction Due Diligence  
 Market & Sales Performance Analysis 
 Add Point & Termination Studies 

ADD PERSPECTIVE
Maximize your service to dealers 
with strong financial experience  
and resources.

Assurance    Tax    Advisory

©2013 CliftonLarsonAllen LLP
cliftonlarsonallen.com/dealerships

WWW.FONTANAGROUP.COM

ECONOMIC CONSULTING • LITIGATION SUPPORT
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Real Car Guys with 
Real Solutions for your 
Clients’ Real Problems 

Litigation Support-Business and Shareholder 
Disputes/Divorce/Manufacturer Disputes/IRS 

Resolutions . Certified Business Valuations . 
Dealership Brokering . Buyer’s Due Diligence . 

Internal Audits & Fraud Investigation . 
Strategic & Business Planning . Financial 

Planning . Traditional CPA Services. 

O’Connor&Drew, P.C. 
OCD Consulting, LLC 
Serving the Retail Automotive Industry for Over 

Sixty Years 

Frank O’Brien, CPA 

1.617.471.1120   fobrien@ocd.com 
www.ocd.com 

 

Michael McKean, 
MBA, AVA, CMAP 

1.617.471.5855  mmckean@ocd.com 
www.ocdconsulting.com 
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IF YOU WAIT...
IT’S TOO LATE. GET STARTED NOW!

IF YOU WAIT...
IT’S TOO LATE. GET STARTED NOW!

We work for you…
not an insurance company.
Our services are objective 
and fee based.  

6161 S. Syracuse Way, Suite 370
Greenwood Village, CO 80111
E-mail: rbeery@austincg.com

(720) 528-8900 
www.austincg.com

CERTIFIED BY:

From Auditing & Accounting Solutions to
Tax Planning & Compliance

100 Ring Road West, Garden City, New York 11530
www.autocpa.net/trust
info@autocpa.net   516.741.0515

Discover why so many successful automobile
dealers have put their trust in us for over 30 years. 

When it comes to dealership 
valuations, we wrote the book.

www.mossadams.com
(206) 302-6523 Acumen. Agility. Answers.

Certified Public Accountants | Business Consultants

How much is your dealership worth?

Moss Adams LLP provides nationally recognized valuation and consulting 
services for dealers. Authors of A Dealer’s Guide to Valuing an Automobile 
Dealership for NADA, we’ve appraised more than 850 dealerships. Put our 
knowledge to work for you.

When it comes to dealership 
valuations, we wrote the book.

www.mossadams.com
(206) 302-6523 Acumen. Agility. Answers.

Certified Public Accountants | Business Consultants

How much is your dealership worth?

Moss Adams LLP provides nationally recognized valuation and consulting 
services for dealers. Authors of A Dealer’s Guide to Valuing an Automobile 
Dealership for NADA, we’ve appraised more than 850 dealerships. Put our 
knowledge to work for you.

DEFE  DER  – 
Advertising Opportunities

Yes! I would like to purchase an ad in the NADC Defender.

o ½ page ad $150.00      5” high x 7.5” wide, no bleeds
o ¼ page ad $100.00      5” high 3.75” wide, no bleeds

Issue Months:

o October 2013      o November/December 2013

Contact:  ____________________________________________

Company:  ___________________________________________

Address  _____________________________________________

Phone:  ______________________________________________

Email:  ______________________________________________

Method of Payment
o Check o Invoice me
 o American Express o Mastercard o Visa
___________________________________________________
Credit Card No. 

___________________________________________________
Expiration Date

___________________________________________________
Signature

Send to: 
NADC, 1155 15th Street, NW, Suite 500, Washington, DC 20005; 
Phone: 202-293-1454, Fax: 202-530-0659
Questions: Erin Murphy, email: emurphy@dealercounsel.com

Defender, The NADC Newsletter is published by the 
National Association of Dealer Counsel
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