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DEFE  DER
Seller Beware:
Dealership’s Failure to Disclose That 
Used Car was a ‘Loaner’ Leads to Treble 
Damages and Attorney’s Fee Award
By David S. Osterman, Partner and Thomas J. O’Grady, Special Counsel 
Goldberg Segalla

SAVE THE DATE
NADC 2013 Fall Conference
October 6-8, 2013 
Chicago, IL

The program will be extended to 
1 ½ days this Fall!

Although the focus of the Used Car Rule1 is 
the communication of warranty – as opposed 
to vehicle history – information, a recent New 
Jersey state court case illustrates a legal risk 
dealerships may encounter with respect to 
representations concerning vehicle history and, 

more specifically, loaner cars. In what appears 
to be a case of first impression in New Jersey, 
the Court in Montgomery v. Millennium Auto 
Group ruled that a used car dealership’s failure 
to disclose that a used car was a loaner car and 
not merely a one-owner, turned-back lease 
vehicle was actionable under the New Jersey 
Consumer Fraud Act.
 The background of the case involved the 
plaintiff ’s 2009 purchase of a used 2008 
Mercedes Benz ML 350 from the defendant 
Mercedes dealership, with the understanding 
that the car had been returned to the dealership 
by its original owner at the end of its lease. 
The first time it rained, however, the plaintiff 
could read the outline of the words “courtesy 

car” on the windshield, where decal letters were 
previously located. The plaintiff claimed that 
he would not have purchased the car for that 
price had he known it was a loaner car, and 
introduced the testimony of an expert who 
opined that a prior loaner car is worth 10-15 
percent less than a normal car.
 The defendant contended that its represen-
tation that the vehicle had been returned on a 
lease was technically true because the dealership 
itself had leased it from Mercedes for use as a 
loaner car. The dealership further argued that 
the car’s use as a loaner was immaterial and 
therefore did not need to be disclosed.
 At trial, the jury found that the dealership’s 
failure to disclose the car’s loaner status was an 
“unconscionable commercial practice” under the 
New Jersey Consumer Fraud Act2, justifying an 
award of treble (triple) damages and attorney’s 
fees to the plaintiff.
 The jury awarded $30,000 (three times 
the $10,000 loss of value alleged by plaintiff ) 
for the misrepresentation, and the trial court 
approved an amount of $45,000 constituting 
the additional award of attorney’s fees and costs.
 While this appears to be a case of first 
impression in New Jersey, it is not likely to 
be the last such case. Several states including 
California, Maine, and Wisconsin have statutes 
specifically requiring dealerships to disclose a 
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vehicle’s prior use as a daily rental. Moreover, 
this issue has been the subject of several class 
actions in other states, including some cases 
where the dealership had actually disclosed 
the vehicle’s prior status, but where consumers 
ultimately challenged the adequacy of the 
dealership’s disclosure. 
  Additionally, this issue is clearly on the 
radar of many states’ attorneys general, 
who previously submitted comments to the 
Federal Trade Commission in support of a 
national requirement similar to Wisconsin’s 
expansive consumer right-to-know regula-
tions.3 Notably, however, in December 2012 
the Federal Trade Commission (“FTC”) 
issued a request for comments with respect 
to proposed rulemaking, in which the FTC 
declined to propose an amendment to the 
Used Car Rule that would involve a national 
requirement involving broad vehicle history 
disclosures (similar to Wisconsin’s).4 Rather, 

the FTC proposed adding a statement to the 

Buyers Guide encouraging consumers to seek 
vehicle history and directing consumers to a 
FTC website for further information about 
obtaining vehicle histories.5

 Despite the fact that the FTC has rejected 
the concept of amending the Used Car Rule to 
directly incorporate vehicle history disclosures, 
the recent New Jersey case demonstrates that 
car dealerships – particularly those operating 
in states with liberal consumer protection 
laws – would be wise to revisit their disclosure 
practices and state consumer protection laws 
with respect to rental or loaner cars. 

Thomas O’Grady is special counsel to the 
Goldberg Segalla firm in the Princeton, New 
Jersey office. David Osterman is a senior partner 
resident in the Goldberg Segalla Princeton, New 
Jersey office.

NADC Upcoming Webinar
Understanding the Impacts of the 
Affordable Care Act/Health Care Reform
Tuesday, June 4, 2013 • 2:00 – 3:30 PM EST

Speakers:
Anita F. Baker, CPA, CEBS,
Managing Partner, Employee Benefit Plans
CliftonLarsonAllen LLP

Mrudul L. Sharma, CPA Manager, Dealerships
CliftonLarsonAllen LLP     

Register for the Webinar at: www.dealercounsel.com 

References
1. Used Motor Vehicle Trade Regulation Rule, 16 

C.F.R. Part 455.

2. N.J.S.A. 56:8-1, et seq.

3. The states participating in the submission 

were: Arizona, Arkansas, California, Colorado, 

Connecticut, Delaware, District of Columbia, 

Florida, Georgia, Idaho, Illinois, Indiana, Iowa, 

Kansas, Kentucky, Louisiana, Maine, Mary-

land, Massachusetts, Michigan, Minnesota, 

Mississippi, Missouri, Montana, Nevada, New 

Hampshire, New Jersey, New Mexico, New 

York, North Dakota, Ohio, Oregon, Rhode 

Island, South Carolina, South Dakota, Ten-

nessee, Vermont, Washington, West Virginia, 

Wisconsin, and Wyoming.

4. 77 Fed. Reg. 74746-74774 (2012).

5. The FTC also commented on the existence of 

the National Motor Vehicle Title Information 

System (“NMVTIS”). NMVTIS is an electronic 

system designed to protect consumers from 

fraud and unsafe vehicles and to keep stolen 

vehicles from being sold. The focus of NMVTIS 

is on stolen and or salvaged vehicles likely to 

have experienced significant damage, and does 

not involve matters such as lease history.
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BUILT FOR DEALERS

We are built 100% for the dealer’s
personal wealth goals. 

It’s that simple. We are the only

program that structures dealer-affili-

ated reinsurance and risk-transfer

companies to deliver 100% of the

underwriting profits and investment

income to the dealer.

It is our mission to give every
available benefit to the dealer.

And it works.

Portfolio dealers have taken hun-

dreds of millions of dollars of their

own money in dividends, and loans

from their companies, to grow their

dealerships and to provide a secure

future for their families.    

THE DEALER CAN HAVE IT ALL.  

www.Portfol ioReinsurance.com

Our CEO, Steve Burke, personally
invites Dealership Owners and Legal
Professionals to contact him directly

877.789.6200

THE PORTFOLIO GROUP OF COMPANIES

IS BUILT FOR DEALERSHIP OWNERS. 
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Patricia E.M. Covington
Hudson Cook, LLP
NADC President

President’s Message

This is my last letter to you as President 
of NADC. I remember writing my first 
letter and being very excited about leading 
an association of members, so fervent and 
committed to their dealer clients. I also 
remember that it was a time of upheaval and 
an unknown future for our clients and the 
auto industry, when the federal regulatory 
framework affecting dealers was undergoing 
tremendous change. 
 Well, the dust has settled on at least some 
of the federal regulatory structure. Many of 
our dealer clients are regulated by the FTC 

and many others by the CFPB (don’t you love 
how Congress simplifies and clarifies – a true 
improvement?!). But, our dealer clients (and 
we) continue to confront new challenges. 
On the federal side, for instance, the CFPB 
has identified dealer participation as a target; 
pursuing it via the finance companies, banks 
and credit unions that buy installment con-
tracts from dealers. The CFPB seems intent 
on reducing the prevalence (and eliminating, 
if it can) this compensation model, alleging 
that dealer participation results in unlawful 
discrimination in violation of the ECOA 
and Regulation B. Interestingly, they have 
not pointed to any empirical data to support 

their allegation. Rather, the CFPB has simply 
recounted the history of disparate impact, the 
somewhat questionable legal theory on which 
they are relying. 

 But, that’s not all that our clients face. 
Dealers continue to be challenged by the 
Federal Trade Commission and state AGs on 
advertising issues. Last year the FTC brought 
4 enforcement actions against dealers for 
claims made regarding negative equity. There 
is good news, though. The FTC has been 
quiet on most of the issues raised during 
their 2011 Roundtables (remember those?). 
Many NADC members, including Mike 
Charapp, Rob Cohen, Tom Hudson, Stuart 
Rosenthal, Andy Koblenz, Paul Metrey, Terry 
O’Loughlin, Michael Benoit, Shawn Mercer, 
Damon Lester, Randy Henrick and Peter 
Kitzmiller participated in the Roundtables. 
Our members were very effective in getting 
the message out that dealers are already 
subject to a plethora of laws and regulations, 

NADC  Welcomes
New Members

Associate Members

Dealer Risk Services, Inc. 
Steven P. Gibson 
Melbourne, FL

Motor Vehicle Software 
Corporation 

Joseph Nemelka 
Agoura Hills, CA

 
Full Members

Wm. R. (Bill) Crocker  
Wm. R. Crocker, Attorney  

Austin, TX

Aida Neimarlija
Burbidge Mitchell & Gross

Salt Lake City, UT

Fellow Members

Don Boyd 
The Ohio Automobile Dealers 

Association 
Dublin, OH

Douglas Burke 
Stark & Stark 
Marlton, NJ

Beth Heath 
Tiffany & Bosco 

Phoenix, AZ

David C. Meyer
Arent Fox

Los Angeles, CA

http://www.rosenfieldandco.com/
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particularly those necessary to curb wrongful 
conduct. Also, the FTC was not able to find 
any empirical data supporting the need for 
a new dealer-specific regulation. As of now, 
the FTC seems convinced that no new dealer 
regulation is necessary. Good news for our 
clients! 
 One existing dealer regulation, the Used 
Car Rule, is getting updated, however. The 
primary driver is the FTC’s own process of 
reviewing its rules to assess their “efficacy, 
costs, and benefits,” and to determine whether 
to “retain, modify or rescind them.” So, keep 
your eyes open for the final rule. Also, on 
the federal front, dealers are figuring out and 
dealing with the real-life effects of Obama-
Care. 
 In the non-government sector, prior history 
reports are getting more attention and 
presenting challenges. And with respect to 
manufacturers, facility upgrade demands have 
been at the top of the list, along with dealer 
“incentives” and other ever-present tensions 
between the dealers and the manufacturers. 
Every time we turn around, there is some new 
agreement or revision to an existing agreement 
being presented to dealers. 
 But, no worries, right? … 
 Members have a resource to turn to – the 
NADC. We are here to help members help 
their clients. We do this via a variety of plat-
forms, from our annual and fall conferences, 
to webinars, the list-serve and our newsletter. 
Through our members, we were even able to 
use the FTC Roundtables as a platform to 
help our clients. 
 One of the key platforms we have is 

attorney-to-attorney exchanges. Many of these 
relationships started from the networking at 
our conferences, whether at breakfast, lunch, 
one of our cocktails or a stray comment 
during a presentation. Others started from 
responding to emails, or picking up the 
phone and calling a member whose email 
you read on the list-serve. The NADC has 
successfully networked hundreds of dealer 
attorneys (almost 500) across our great nation. 
About 10 years ago, most of us were plugging 
away practicing dealer law virtually alone. 

Who knew that there were this many lawyers 
practicing dealer law?!
 The NADC will be celebrating its 10th 
Anniversary next year – 10 years since Jona-
than Harvey came up with the notion that an 
association of dealer lawyers was long overdue. 
Wow, it’s hard to believe! In my humble opin-
ion, one of our greatest accomplishments is 
having brought dealer attorneys together to 
exchange information, ideas, strategy and to 
educate each other on issues. 

 I am so pleased that I have been able to lead 
and contribute to this first-rate association as 
President. My hope is that I leave the NADC 
just a little bit better than when I came in. I 
consider leading the NADC as President one 
of my finest professional experiences. Thank 
you for this opportunity.
 And, oh yeah … I remember what else I 
wrote in my first letter … I simply hoped I 
didn’t mess anything up. Whew!  

Best to all, 
Patty

Thank You  TO OUR SPONSORS
NADC would like to thank the following event sponsors:

2013 9th Annual
NADC Member
Conference

April 28-30, 2013 
 
The Montage Resort
Laguna Beach, CA
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For most dealership owners and managers, 
the approach of health care reform has been 
like a “check engine” light on the dashboard 
— you know that something needs to be 
done, but there is no immediate danger of a 
breakdown. It can wait.
 Well, that “check engine” light is now 
flashing with a bright red “2014.” Implemen-
tation of some of the major provisions of the 
Affordable Care Act (ACA) will begin at the 
start of next year, but preparation for compli-
ance should start immediately. Whether you 
have a single dealership point or are a mega-
dealer group, it is important to understand 
the key provisions in the new law from a 
compliance, tax, and financial perspective.

Financial Issues
Beginning in 2014, dealerships with 50 or 
more full-time employees plus full-time 
equivalent (FTE) employees are considered 
“large employers” and as such are subject to 
penalties if they fail to comply with the ACA. 
A full-time employee is defined as someone 
who works an average of 30 hours per week 
or 130 hours per month. To calculate full-
time equivalents under the law, dealerships 
should take the total part-time employee 
hours worked in a month divided by 120.
 Dealerships that are considered large 
employers are required to offer minimum 
value affordable coverage or pay a penalty if 
they have full-time employees who qualify for 
premium tax credits and other cost-sharing 
assistance. If employer coverage is affordable, 
employees will not be eligible for subsidies 
and employers will not be at risk for a penalty.
 Also in 2014, health insurance exchanges 
will allow millions of individuals and small 
employers to access and compare insurance 
plans. These exchanges are also central to 

determining whether individuals are eligible 
for Medicaid or premium tax credits to assist 
in purchasing health insurance coverage.

No coverage penalty (pay or play)
Dealerships who are large employers are 
subject to a penalty of $2,000 per full-time 
employee (excluding the first 30 full-time 
employees) if:

•  full-time  employees  are  not  offered 
the opportunity to enroll in an eligible 
employer sponsored plan that provides 
a minimum essential level of coverage; 

AND
•  at  least  one  full-time  employee  enrolls 

in a health plan via a state or federally-
established health insurance exchange 
and receives government subsidies to 
pay the premiums.

Unaffordable coverage penalty
This penalty applies if an employer offers 
full-time employees (and their dependent 
children under the age of 26) the opportunity 
to enroll in minimum essential coverage 
under an eligible employer-sponsored plan 
that either is unaffordable or does not provide 
minimum value. A plan is unaffordable if the 
full-time employee’s premium payments for 

Dealerships Can’t Avoid the Impact of 
Health Care Reform
By Mrudul Sharma, CPA, CliftonLarsonAllen LLP

Feature Article

self-only insurance coverage are more than 9.5 
percent of their household income (although 
employers are not subject to the penalty under 
a safe harbor if the coverage is affordable when 
compared to the employee’s W-2 wages).
 If at least one full-time dealership employee 
enrolls in the exchange and receives a govern-
ment subsidy, the dealership is subject to the 
penalty of $3,000 for each full-time employ-
ee. The government subsidies are available 
for individuals whose household income is 
between 100 percent and 400 percent of the 
federal poverty level — currently $92,200 for 
a family of four. Full-time employees whose 
household income is below 138 percent of 
the poverty level will be covered by Medicaid, 
unless the state opts out of this provision of 
the ACA.

Dealerships who are considered large 
employers
You should consider whether to continue 
providing health care benefits or pay federal 
penalties. However, although it may appear 
that you come out ahead financially by 

simply paying the penalties and not providing 
coverage, remember that you are entitled to 
a tax deduction for health care premiums — 
and not for the federal penalties you pay. In 
addition, good employees are hard to find, 
and you should therefore think about how 
you can offer a benefits package that attracts 
high-quality employees.
 You may also consider if it is cost-
advantageous to bump some employees down 
to part-time status to side-step requirements 
to avoid the federal penalties which are based 
on full-time employees. But if you use this 
strategy, don’t forget that there may be other 
costs in employee morale, productivity, and 
customer service.



NADC DEFENDER APRIL 2013  •  PAGE 6

Tax and Compliance Issues
Summary benefits and coverage
As plan sponsors, dealerships will need to 
provide a summary of benefits and coverage 
(SBC) document to health plan participants 
beginning on the first day of the first open 
enrollment period, starting on or after 
September 23, 2012. The SBC must be given 
to participants and beneficiaries who enroll 
or re-enroll in group health coverage during 
open enrollment.
 The SBC should include uniform standard 
definitions of medical and health coverage 
terms; a description of coverage (including the 
cost-sharing requirements such as deductibles, 
co-insurance, and co-payments); and infor-
mation about any exceptions, reductions, or 
limitations under the coverage. Examples of 
benefits and coverage for common scenarios 
are also required.

W-2 reporting
Employers must report the cost of employer-
sponsored health coverage on plan 
participants’ annual W-2 forms for calendar 
year 2012. This is required only to inform 
employees about the cost of health coverage 
— it does not affect taxation. The amount 
reported includes both the dealership’s and 
the employee’s contributions. Small employers 
— those required to file fewer than 250 
W-2 forms for the calendar year prior to 
the reporting year — are not subject to the 
requirement for 2012.
 It is important for dealers to understand the 
various impacts of health care reform on their 

NADC Job Board
Please remember to check the 
NADC Job Board in the members 
only section of the website if you 
are seeking employment. 

Please send any job postings to 
emurphy@dealercounsel.com 

2013 NADC Fall
  Conference

     October 6-8, 2013 
 
          Trump International Hotel & Towers
           Chicago, IL

s av e   T H e   daT e

specific dealership. Dealers should take time 
to consider the financial, tax, and regulatory 
impacts of the ACA on their businesses and 
their employees. 

Mrudul Sharma, CPA is a manager in the 
dealership group for CliftonLarsonAllen. He is 
responsible for planning and managing financial 
statement and tax engagements for dealership 
clients. He joined the firm in January 2004 after 
graduating from Minnesota State University, 
Mankato.

mrudul.sharma@cliftonlarsonallen.com or 
612-376-4513

GET NOTICED!
Advertise in the 
Defender,  see page 8.
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SPECIALIZING IN:
DEALERSHIP VALUATIONS    DUE DILIGENCE

FORENSIC/FRAUD SERVICES

Contact Bob Brown at: RBROWN@MIRONOVGROUP.COM

p 800.572.7101 w MIRONOVGROUP.COM

nadc_bc_size:Layout 1  10/18/11  4:42 PM  Page 1

  Chicago  |  East Lansing 
www.AndersonEconomicGroup.com 

Consulting Services
for Dealerships and their Attorneys 

 Lost Profits & Damages  
 Valuation & Transaction Due Diligence  
 Market & Sales Performance Analysis 
 Add Point & Termination Studies 

ADD PERSPECTIVE
Maximize your service to dealers 
with strong financial experience  
and resources.

Assurance    Tax    Advisory

©2013 CliftonLarsonAllen LLP
cliftonlarsonallen.com/dealerships

WWW.FONTANAGROUP.COM

ECONOMIC CONSULTING • LITIGATION SUPPORT
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Real Car Guys with 
Real Solutions for your 
Clients’ Real Problems 

Litigation Support-Business and Shareholder 
Disputes/Divorce/Manufacturer Disputes/IRS 

Resolutions . Certified Business Valuations . 
Dealership Brokering . Buyer’s Due Diligence . 

Internal Audits & Fraud Investigation . 
Strategic & Business Planning . Financial 

Planning . Traditional CPA Services. 

O’Connor&Drew, P.C. 
OCD Consulting, LLC 
Serving the Retail Automotive Industry for Over 

Sixty Years 

Frank O’Brien, CPA 

1.617.471.1120   fobrien@ocd.com 
www.ocd.com 

 

Michael McKean, 
MBA, AVA, CMAP 

1.617.471.5855  mmckean@ocd.com 
www.ocdconsulting.com 
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When it comes to dealership 
valuations, we wrote the book.

www.mossadams.com
(206) 302-6523 Acumen. Agility. Answers.

Certified Public Accountants | Business Consultants

How much is your dealership worth?

Moss Adams LLP provides nationally recognized valuation and consulting 
services for dealers. Authors of A Dealer’s Guide to Valuing an Automobile 
Dealership for NADA, we’ve appraised more than 850 dealerships. Put our 
knowledge to work for you.

When it comes to dealership 
valuations, we wrote the book.

www.mossadams.com
(206) 302-6523 Acumen. Agility. Answers.

Certified Public Accountants | Business Consultants

How much is your dealership worth?

Moss Adams LLP provides nationally recognized valuation and consulting 
services for dealers. Authors of A Dealer’s Guide to Valuing an Automobile 
Dealership for NADA, we’ve appraised more than 850 dealerships. Put our 
knowledge to work for you.

DEFE  DER  – Advertising Opportunities

Yes! I would like to purchase an ad in the NADC Defender.
 
o ½ page ad $150.00

5” high x 7.5” wide, no bleeds

o ¼ page ad $100.00

5” high 3.75” wide, no bleeds

Issue Months:

o May 2013 o June 2013

o July/August 2013 o September 2013

o October 2013 o November/December 2013

Defender, The NADC Newsletter is published by the National Association of Dealer Counsel

Contact:  ____________________________________________

Company:  ___________________________________________

Address  _____________________________________________

Phone:  ______________________________________________

Email:  ______________________________________________

Method of Payment
o Check   o Invoice me
o American Express  o Mastercard   o Visa

___________________________________________________
Credit Card No. 

___________________________________________________
Expiration Date

___________________________________________________
Signature

Send to:
NADC, 1155 15th Street, NW, Suite 500, Washington, DC 20005
Phone: 202-293-1454, Fax: 202-530-0659

IF YOU WAIT...
IT’S TOO LATE. GET STARTED NOW!

IF YOU WAIT...
IT’S TOO LATE. GET STARTED NOW!

We work for you…
not an insurance company.
Our services are objective 
and fee based.  

6161 S. Syracuse Way, Suite 370
Greenwood Village, CO 80111
E-mail: rbeery@austincg.com

(720) 528-8900 
www.austincg.com

Questions: Erin Murphy, email: emurphy@dealercounsel.com
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BE A CONTRIBUTOR!
We are always looking for submissions to 
publish in the Defender. Please send your 
contributions or proposals for articles to:

mike.charapp@cwattorneys.com
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Michael Charapp, Editor
mike.charapp@cwattorneys.com

Trudy Boulia, Assistant Editor
tboulia@jpharveylaw.com
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