
On November 17, 2009, the Federal

Trade Commission, along with other feder-

al regulators (Federal Deposit Insurance

Corporation, Federal Reserve Board, Office

of the Comptroller of the Currency, Office

of Thrift Supervision, National Credit

Union Administration, Commodity

Futures Trading Commission and

Securities and Exchange Commission, col-

lectively “Agencies”) adopted final model

privacy notice forms (“Model Privacy

Notice”) for compliance with the Gramm-

Leach-Bliley Act (“GLBA”) and its imple-

menting regulation, the Federal Trade

Commission’s (“FTC”) Financial Privacy

Rule (“Privacy Rule”). The Model Privacy

Notice replaces the Sample Clauses, which

appear in Appendix B to the Privacy Rule,

and as such, now provide the safe harbor

for compliance. 

The Model Privacy Notice is the product

of a six-year quest to make GLBA privacy

notices more understandable and readable.

In addition, the FTC and Agencies aimed

for a form that allowed consumers to more

easily compare the privacy practices of one

financial institution with those of anoth-

er—something akin to nutrition labels.

What resulted is a standardized template

that must be completed in strict compli-

ance with the accompanying Instructions. 

GLBA Privacy Notices 
Finallly Get Revamped
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Buying A Dealership? 

Recent Tax Decision Raises New Issues
Andrew J. Weill, Esq. and Alexis E. Emmel, Esq.

Andrew J. Weill

Patricia Covington

Recent Tax Court ruling impacts the real

cost of legal transaction fees and could

cost dealers big money in disqualified

write-downs. 

We are living through a time when the

sale of a dealerships is becoming an

increasingly familiar activity. There is no

shortage of issues confronting the attorney

trying to put together sales documentation

that satisfies all relevant concerns.

Probably the last thing you want to hear is

that the IRS has made your life even more

difficult, but no such luck. A recent Tax

Court opinion has just complicated two

issues: 1) write-downs on acquired inven-

tory and 2) the extent to which legal fees

can be expensed. 

If your client is the buyer, there are

important things to advise them before

they close to avoid some of the more

painful and expensive aspects of the new

ruling. 

First, let’s talk about how legal fees are

now viewed by the Tax Court as part of the

transaction. A taxpayer always wants to

maximize the amount of legal fees that are
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As a young lawyer, I

worked for a law firm

that specialized in,

among other things,

white collar criminal

defense and represen-

tation of witnesses

before Congress. I

learned that the only thing worse than hav-

ing a prosecutor get his or her teeth into a

client is having a Congressional committee

get a client in front of TV cameras. After

all, a white collar criminal defendant can

reduce prosecution pressure by negotiating

a stretch in a country club prison. One can

never truly hide from Congressional pres-

sure as long as there are votes to be had. 

Toyota is learning that painful lesson.

The opportunity to kick around one of the

largest foreign companies successfully

doing business in the U. S. is a treat that

Congress cannot resist. This is not to sug-

gest that Toyota’s troubles will destroy it. It

is a successful company that will get

through this. 

These events will, nevertheless, wound

the company. Already, customers are

threatening to park their Toyotas, demand-

ing that dealers do something to fix the

problems. Every front-end collision involv-

ing a Toyota for the next decade will be the

result of unintended acceleration. Even the

late night comics are making fun of

Toyota’s engineering prowess. There is no

surer predictor of the decline of a public

figure’s reputation than derision by late

night comics. 

Toyota may be willing to admit errors,

but Toyota has left many dealers with little

room for error. Many dealers have built

palaces at Toyota’s insistence, and they

must sell and service a lot of Toyotas to pay

for them. When Toyota catches cold, these

dealers are faced with a life-threatening

pulmonary crisis.  

This is the latest instance of a sad lesson

that too many dealers learned in 2009:

nothing lasts forever. At one time, General

Motors was king of the automotive world.

My late father was a Dodge dealer. More

than anything, he wanted

to be a Chevrolet dealer.

In the last three decades

Toyota has been one of

the crown jewel franchises. Instead of

Chevrolet, dealers aspire to be franchisees

of Toyota.  I expect, and I hope, that will

continue to be so. 

However, we lawyers must always coun-

sel caution for our clients who are willing

to do anything, pay anything, and person-

ally guaranty anything for a chance at one

of today’s hot franchises. We must always

be mindful of the potential for a manufac-

turer’s unintended deceleration. We must

counsel clients about the ways to insulate

themselves in the event plans don’t work

out even with today’s sure-thing franchises.

After all, nothing lasts forever. 

Michael G. Charapp is a lawyer in the

Washington, D.C. metro area who represents

car dealers and dealer associations. He is edi-

tor of the Defender. He encourages submis-

sions for publication, and he can be reached at 

mike.charapp@cwattorneys.com.

From the Editor: Nothing Lasts Forever

Michael G. Charapp
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currently deductible. The IRS wants to

characterize the fees as associated with the

acquisition of a capital asset, and therefore

amortize the deduction over a period of

years. 

In West Covina Motors, Inc. v.

Commissioner of Internal Revenue, T.C.

Memo. 2008-237 (“West Covina I”), buyer

and taxpayer Zaid Alhassen  purchased a

dealership for approximately $6 million

and argued that most of the legal fees asso-

ciated with acquiring the dealership were

for inventory that would be sold in 90 to

150 days. Alhassen incurred about

$140,000 in legal fees in the acquisition,

and he claimed all the fees were attributa-

ble to inventory and, therefore, deductible

in that year. 

Unfortunately for Alhassen, the IRS did-

n’t agree with him, and neither did the Tax

Court. The court supported the position of

the IRS that because those legal expenses

were incurred with the purchase of a capi-

tal asset, they were a capital expenditure

and needed to be amortized over a pre-

scribed number of years - not,  as Alhassen

had hoped, deductible as an expense.

The buyer’s bare testimony that some or

all of those fees were tied to inventory did

not satisfy the court’s need for evidence.

However, luckily for the buyer, the court

subsequently allowed further evidence that

proved which legal fees were related to

inventory and which were not. See West

Covina Motors, Inc. v. Commissioner, T.C.

Memo. 2009-291 (“West Covina II”).

Although Alhassen could not deduct the

entire $140,000, he showed that almost

$20,000 of those fees were directly tied to

inventory and was able to get  part of what

he wanted.

In West Covina I, the IRS initially wanted

the remaining $120,000 in legal fees  char-

acterized as section 197 intangibles, essen-

tially requiring the buyer to amortize the

rest of his legal fees over 15 years.

However, in the end, the West Covina II

court recognized that those remaining legal

fees could be matched up with the pricing

of the assets in the buy-sell agreement —

allowing the taxpayer to amortize almost

half of the remaining legal fees over 7 years

instead of 15. Based specifically on this

part of the ruling, the asset allocation

schedule is a must in the agreement

between the buyer and seller, otherwise

the client is at the mercy of section 197

and a needlessly long amortization sched-

ule. 

Bottom line, only legal costs directly tied

to inventory can be expensed - all other

legal fees must be amortized pro rata based

on all other non-inventory asset classes.

The decision highlights how critical it is to

explicitly state asset allocation in the arms-

length agreement between the buyer and

Buying A Dealership?
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Make your plans now to attend the sixth annual meeting of NADC members in Dallas. Sessions are being devel-
oped to reflect the special interests of members and the realities of today’s auto industry. The meeting opens with a
reception Sunday evening, April 11, and will conclude by 1:00 pm on Tuesday, April 13. Register now on the events
page at www.dealercounsel.com. 

The conference is open to NADC members only. Registration is $495 per person and includes receptions, break-
fasts, lunch and breaks. The receptions, lunch and breaks provide time for members to get to know each other. CLE
credit will be available.

Reserve your hotel room by March 18, 2010 for conference rates: Superior $235; Deluxe $260; Villa $285. All room
rates are plus tax and, subject to availability. Contact the hotel by calling 972-717-2499 and referencing NADC.

6th Annual NADC Member Conference

April 11 to 13, 2010

Four Seasons Dallas at Las Colinas

Brief Agenda

Sunday, April 11 - There will be a meeting of the Board of Directors in the afternoon and the Opening
Reception in the early evening.

Monday, April 12 - The day will begin with a continental breakfast followed by a day full of educational
sessions punctuated by morning and afternoon breaks and a lunch. There will be ample time for questions and
answers in all sessions. A cocktail reception caps off the day’s events. 

Tuesday, April 13 - A continental breakfast will be followed by the final sessions and will end by 1:00 pm.

Registration fee includes receptions, breakfasts, breaks and Monday’s lunch.

Program updates are posted at www.dealercounsel.com as they become available.

Topics Will Include:

� NADA Update

� NHTSA Compliance/Factory Recalls

� Product Liability Issues for Dealers/Class Action
Defense

� Rejected Dealer Arbitration

� Regulatory Update

• Risk Based Pricing Notices

• Privacy Notices 

� A Lawyer’s Guide to Understanding Dealer
Financial Statements/UNICAP

� Buyer’s Orders & Retail Installment Sale Contracts:
Can They Play Nice Together?

� Labor & Employment

� Business Software Alliance (BSA)/Payment Card
Industry (PCI) Compliance

� Bankruptcy Revisited

� Selling a Car on the Internet



seller. In many cases, the allocation of

assets may not even be part of the negotia-

tion between the parties, so your input

prior to closing could really help your

client post-closing when it comes time to

expense the legal fees associated with the

acquisition.   

Now, let's move on to the second aspect

of the “West Covina I” decision – write-

downs. The court found fault with two

things the taxpayer did: 1) the inventory

write-downs claimed were not adequately

substantiated and 2) instead of using the

write-down calculation, the taxpayer sub-

stituted a reserve amount, violating the

IRC regulations. 

The taxpayer’s CPA determined market

value for write-down purposes was the

wholesale Kelley Blue Book value based on

the assumption that the cars were in aver-

age condition. However, his CPA testified

that it is necessary to know the make,

model and year of each car, as well as the

condition, mileage, and equipment options

to determine Kelley Blue Book value. The

taxpayer's write-down records did not

include all of this information. The records

lacked make, model, and year for some

cars and did not include mileage, condi-

tion, or equipment options for any of the

cars. The buyer argued that the method

used was the industry standard, and that a

more detailed analysis would have made

little difference in the amount of the

deduction. The court was not persuaded

by the taxpayer's argument and found that

there were incomplete write-down records

and a lack of corroborating evidence to

support the estimated Kelley Blue Book

values.

The buyer’s calculations showed invento-

ry write-downs should have been

$309,172 for 1999 and $344,207 for

2000. Although the taxpayer recorded the

inventory write-down adjustments for

these years, the documents showed that he

used a reserve offset of $340,181 for each

of these years instead of the actual write-

down amounts from his records.

Substituting a reserve amount in place of

the actual write-down violates section 471

regulations. 

Taxpayer Alhassen’s use of Kelley Blue

Book average prices combined with write-

downs against a reserve rather than of

actual amounts from an itemized schedule

had pretty drastic results. The court

backed the IRS and disallowed almost half

of the write-down deductions because they

weren’t properly substantiated. This move

cost Alhassen $306,000 in write-downs

that he had hoped to take over 1999 and

2000. 

You may be wondering: how a buyer can

actually comply with this ruling? The solu-

tion, as with so many tax issues, is to have

the documentation, especially if your client

intends to be aggressive in taking deduc-

tions. There may be some less onerous

methods that the IRS will accept if the

claimed deduction is more modest than

what the taxpayer was trying to achieve in

West Covina. 

The two key

takeaways from

this case: 

1) Legal fees

tied directly to

inventory can be

deducted, but the

dealer needs to

show proof. If the

dealer intends to

deduct fees asso-

ciated with

inventory, then

the dealer needs

to maintain clear,

s u p p o r t i n g

r e c o r d s . T h e

remaining legal

fees can be amor-

tized based on

the buyer-seller

agreement show-

ing allocation of

the assets – as

long as there is an asset allocation schedule

in the agreement. If there is no asset sched-

ule, section 197 kicks in and the dealer is

stuck amortizing the legal fees over 15

years. 

2) If the dealer's goal is to maximize full

write-down deductions, keep details for

each car, such as make, model, year,

mileage, condition, and equipment

options. Without proper records, your

client could get a nasty surprise when the

IRS challenges those unsupported deduc-

tions. 

Andrew J. Weill is a Principal of Benjamin,

Weill & Mazer, APC, in San Francisco. His

practice includes complex business, tax and

estate disputes across the nation. He is

Secretary of the NADC board of directors.

Alexis E. Emmel, also of Benjamin, Weill &

Mazer, APC, co-authored the article.
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There are three Model Privacy Notice

forms. The first does not provide an opt-

out. The second provides an opt-out by

telephone and Internet, and the third pro-

vides an opt-out with a mail-in form. 

Each Model Privacy Notice form consists

of two pages, and may be printed either on

two separate sheets of paper or on both

sides of a single sheet. The notice may

extend to a third page if there is a long list

of affiliates or additional information that

must be disclosed and exceeds the space

available on page two. 

There are five parts to the first page: (i)

the title; (ii) an introductory section called

the “key frame,” which provides context;

(iii) a disclosure table that describes the

types of sharing used by dealers, which of

those types of sharing the dealer actually

does, and whether the consumer can limit

or opt-out of any of the dealer’s sharing;

(iv) a box titled “To limit our sharing” (if

the dealer offers an opt-out) and (v) the

dealer’s customer service contact informa-

tion. The dealer will also identify on the

first page the last date the notice was

revised. If an opt-out is offered, the opt-out

form is included on the first page. 

Page two consists of (i) a heading; (ii)

certain frequently asked questions (‘‘Who

we are’’ and ‘‘What we do’’); (iii) key defi-

nitions; and (iv) a section entitled “Other

Important Information’’ where required

state disclosures or an optional acknowl-

edgment of receipt form can be provided..

The Model Privacy Notice must be print-

ed in an easily readable type font, and

except where specifically provided, it must

be in at least 10 point type. Dealers may

include their logo on any of the pages so

long as it does not interfere with the read-

ability of the notice or the space con-

straints of each page.

Dealers are not required to use the Model

Privacy Notice; it’s purely voluntary. If they

elect not to use the Model Privacy Notice,

they must ensure their notices comply

with all of the requirements of GLBA and

the Privacy Rule. The benefit of the Model

Privacy Notice is that if completed as

required by the Instructions and delivered

properly, it provides a safe harbor for com-

pliance. Completing the notice precisely as

required is vital. If the Model Privacy

Notice is not completed precisely as set

forth in the Instructions, the dealer loses

the safe harbor.

The FTC and Agencies have granted a

transition period to phase out the Sample

Clauses. Until December

31, 2010, notices using

the new Model Privacy

Notice or Sample Clauses

enjoy safe harbor protec-

tion. And any compliant

privacy notice delivered

or posted online during

this transition period has

a one-year safe harbor

from the date of delivery

or posting. After January

1, 2011, privacy notices,

whether delivered or

posted online, must adopt the new Model

Privacy Notice to be entitled to the safe

harbor.  

Dealers must give their privacy notices to

customers at the time they establish their

customer relationship with the customer.

There is also an annual notice requirement

for dealers that maintain a continuing rela-

tionship with customers. Generally, if a

dealer assigns its installment contract to

finance companies, it does not maintain a

customer relationship with its customers.

The Model Privacy Notice should make

drafting and giving privacy notices much

easier for dealers. But, attention to detail is

critical.

Patricia Covington is a Partner in the

Maryland office of Hudson Cook, LLP. Her

practice focuses on consumer finance, privacy,

security and information management, elec-

tronic commerce, and marketing. She is 1st

Vice President of NADC's board of directors. 
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WHERE IS YOUR DEALERSHIP AT RISK?

Visit www.compli.com/nadc to take 
our free dealership compliance 
appraisal or call 1-866-294-5545.
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Thee Fontanaa Group,, Inc.
3509 N. Campbell Ave. Tucson, AZ 85719
520-325-9800   www.fontanagroup.com

  Automotive
    allocation - add points - relocations - terminations

  Economics
    damages - financial analysis - statistics/econometrics

  Litigationn Support
    discovery - analysis - expert testimony

  www.AndersonEconomicGroup.com
517.333.6984

Consulting Services  
for Dealerships and their Attorneys 

�� Lost Profits & Damages   
�� Valuation & Transaction Due Diligence  
�� Market & Sales Performance Analysis 
�� Wrongful Termination Challenges 

Over $3.5 billion i nveste d in de alership r eal estate.

Jay M. Ferriero
Director of Acquisitions

(703) 655-8080

www.capitalautomotive.com

Biggest . Best . Most  experienced.

William J. Beck
Eastern US & Canada

(703) 728-5844

Joseph P. Connolly
Western US

(949) 300-3850

We are always looking for 
submissions to publish in the
Defender. Please send your contri-
butions or proposals for articles to 
mike.charapp@cwattorneys.com
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NADC welcomes the following new members:

New Members

Full Members

Todd M. Anthes
Scholten Fant

Grand Haven, MI

Marshall H. Fishman
Lottner Rubin Fishman 

Brown & Saul, PC
Denver, CO

Leslie G. Johnson
Victory Automotive

Mooresville, NC

Stevan H. LaBonte
LaBonte Law Group, PLLC

Commack, NY

Steven L. Langer
Langer & Langer

Valparaiso, IN

Jonathan A. Michaels
Michaels Law Group
Newport Beach, CA

Allen P. Press
Green Jacobson, P.C.

St. Louis, MO

Scott A. Sundstrom
Nyemaster Goode, P.C.

Des Moines, IA

Elaine S. Vorberg
Law Offices of Elaine S Vorberg

Schaumburh, IL

Fellow Members

Barbara A. Darkes
McNees Wallace & Nutick LLC

Harrisburg, PA

Associate Members

Roger L. Beery
Austin Consulting Group, Inc.

Greenwood Village, CO

Geoffrey Connell
The Stanley Works

Westerville, OH

we are.
Includes: Spot Delivery, CARLAW and

State Law Database Auto-Indirect

Indirect Consumer Finance Compliance

State Sales Finance and Lease Compliance


