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Every dealer should have a contracting
policy with suppliers. How often has a
dealer come to you to assist in getting out
of a contract, but you find that the compa-
ny is in the third month of a three year
contract for simple services? Or that the
contract has just rolled over for a new
three year term? Or that any dispute must
be arbitrated half a continent away, making
a challenge cost prohibitive? Or that the
contract has any number of other issues
that lock in a dealer because a manager
signed up without even reading it?

While each type of contract — advertis-
ing, uniforms, hazardous waste removal,
computers, phone systems, etc. — has spe-

cific substantive terms that are important,
all contracts have terms about which deal-
ers must be wary. Here is a simple check-
list to guide a dealer in adopting a con-
tracting policy and in reviewing and
requiring contractual terms critical to the
dealership. While this will not take the
place of a lawyers review of contracts —
especially for major commitments such as
computer services and the like — it may
help the next time a dealer manager gets
hot to buy that new fad product without
which the dealership simply cannot suc-
ceed. And it may just help ring a bell that
the company’s lawyer should help with the

continued on page 3

Thomas B. Hudson

The Buyer Won’t Sign the
Arbitration Agreement — What Now?

Thomas B. Hudson

One of our young lawyers emailed me
last week and asked whether it was legal
for a dealer or creditor to refuse to do busi-
ness with a buyer who refused to sign an
arbitration agreement. The short answer is
“yes,” a creditor — dealer or finance com-
pany - can refuse to deal with people who
refuse to sign its arbitration agreement,
and that refusal doesn't violate the law. The
real question is whether for business rea-
sons you will insist on arbitration, or back
down when the buyer balks.

The buyer has picked out the car, and
has come to terms with you on the price
and financing terms. It’s time to start sign-
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ing documents. As you and the customer
begin to work your way down the stack of
documents that are required for the trans-
action, you arrive at the arbitration agree-
ment, and the customer refuses to sign.

Maybe the customer has had an unsatis-
factory arbitration experience, or has read
that arbitration agreements are unfair to
consumers. Or maybe the buyer is a con-
sumer advocate or plaintiffs’ lawyer who
simply hates arbitration agreements on
principle. For whatever reason, the buyer
takes a look and says, “nope.”

What's your reply? After all, the arbitra-
tion agreement is very important to you.
continued on page 2



Executive Director’s Message

The NADC arose out of
a need for information
and education on auto-
mobile dealer law. The
lively discussions in the
list serve and the strong
attendance at programs

Jack Tracey Proves the need and shows

we are on the right track.
By the time this newsletter arrives, the
California Chapter's workshop, Dissecting
the LAW® 553-CA Retail Installment Sale
Contract, will be in the past, but from pre-
registrations we expect another well
received program.

The next educational opportunity is the
4th Annual Member Conference to be held
April 6th to 8th in St. Louis. The program
is strong as you can see on pages 4 and 5
of this newsletter. Go to the events page at
www.dealercounsel.com for a detailed pro-
gram, including information on the speak-

ers. You will find on-line registration and
hotel information there too. Contact me if
you are interested in the sponsorship
opportunities that are still available.

We encourage you to sign up for the con-
ference. There are ample opportunities to
ask questions of the speakers and to meet
other NADC members. Evaluations follow-
ing previous conferences show that those
in attendance were informed by the pre-
sentations and were pleased with the colle-
giality. Program evaluations, by the way,
are an important tool in planning future
programs. Your comments and suggestions
are heard.

Not only are members consumers of edu-
cation, they are also providers as was
demonstrated at the NADA Convention
earlier this month. Emily Marlow Beck,
Hudson Cook, LLP; Michael Charapp,
Charapp & Weiss, LLP; and Rob Cohen,
Auto Advisory Services, presented a work-

shop, "Compliance Exposure That Can
Crush Your Dealership." Doug Greenhaus
and Paul Metrey of the NADA presented,
"Federal  Regulatory  Developments
Impacting Automobile Dealerships."
Christopher C. Hoffman, Fisher & Phillips
LLP presented, "Seven Deadly
Employment Sins: Which Have You
Committed and What Will They Cost
You?"

Finally, the conference is open only to
NADC members. Every year we hear from
people who want to attend but are not
members so we know this is a good time of
year to build membership. You may know
attorneys who could benefit from attend-
ing the conference but who have not yet
joined NADC. Please invite them to join,
or forward names and contact information
to me, and | will be glad to contact them.

Contact Jack Tracey, CAE, NADC Executive
Director, at: jtracey@dealercounsel.com

Arbitration Agreement ...
from page 1

Its your first shield against class action
lawsuits, and a darned effective one at that.
It can also get you outside the courtroom
and away from nutty juries and huge puni-
tive damages awards. You don't want to
give that protection up, right? But you also
don't want to lose that hard-earned sale.
How do you get both the sale and the arbi-
tration agreement?

First, lets assume that you've taken the
advice that you've often seen in these
pages, and that your arbitration agreement
is one that bends over backward to be fair
to the buyer. You haven't tried to eliminate
the buyers right to claim punitive dam-
ages, you're letting the buyer choose the
arbitration organization from among sever-
al that you have listed, you are picking up
all, or nearly all, of the costs of filing, and
perhaps even some of the arbitrator’s fee
for the first day or two of proceedings,
you're having the arbitration proceeding
take place in a place convenient to the
buyer, and are implementing all the other

tips about arbitration we've given you for
the last few years.

If you've done all these things, your job
of persuading the buyer that signing the
arbitration agreement is a good idea will be
much easier. From this point on, you sim-
ply need to put your selling hat back on
and go to work. You can, for starters, try
the following:

Arbitration is sanctioned by federal law,
and by the law of nearly every state;

Your arbitration agreement is balanced
and fair, and the costs of arbitration are
fairly shared;

The arbitration organizations the cus-
tomer can pick from are very profession-
al outfits with rules and procedures that
the customer can check out online;

The buyer can use arbitration to obtain a
quick resolution of his or her problem
rather than waiting years for a lawsuit to
work its way through the court system;
and

In arbitration, its possible for the buyer
to proceed without a lawyer, with signif-
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icant cost savings (no 1/3 to ? contin-
gency fee).

If the buyer can't be brought around by
sweet reason, and still refuses to do the
deal, you'll have a hard decision to make.
Do you let the buyer walk, or not? If you
let the buyer walk, you'll pay the cost of
losing the deal. If you cave in and go ahead
without a signed arbitration agreement,
there’ also a cost — you have just created a
member of a class. That’s not the only cost,
however. Theres a reputational cost. If
word gets around that an obstinate refusal
makes your arbitration requirement evapo-
rate, you will begin to see more obstinate
refusals.

So, you have a business decision to
make. At least so far, creditors who insist
on having the arbitration agreement signed
seem to be faring pretty well.

Usually, when we get a panic call from a
dealer or finance company reporting that a
buyer is refusing to sign an arbitration
agreement, the call is followed within an

continued on page 6



Dealership’s Supplier ...
from page 1
review and negotiations.
The Policy
1. Adopt a written contracting policy.

2. The policy must specify who may
review and sign contracts.

3. Have a form letter to inform potential
suppliers of the policy.

4. Require competitive bidding where
possible.

5. Enforce the policy.

6. Train contract reviewers in the criti-
cal terms to protect the dealership.

Critical Terms
7. Minimize long term contracts.

8. Avoid rollover provisions in long
term contracts.

9. Consider a provision allowing the
dealership to terminate in the event of a
sale or close-down.

10. Decide disputes where the dealer-
ship is located.

11. Never allow the supplier rights to

own the dealership’s information.

12. Require the supplier to protect non-
public personal information of cus-
tomers.

Explanation

1. A written policy for entering contracts
on behalf of the dealership is a must. The
dealer should circulate it throughout the
company. It should put the policy in the
employee handbook. Managers, since
they are most likely the folks who will
seek to enter contracts, should specifical-
ly acknowledge the policy.

2. All managers and employees must
know who in the company may review
contracts and bind the company. The pol-
icy should specifically identify those who
may do so. And it must warn those with-
out authority of consequences if they vio-
late the policy.

3. Simply having a policy is not notice to
potential suppliers about the contracting
policy. Under the law generally, a poten-
tial supplier can assume that the person
at the dealership who is negotiating the
deal has the apparent authority to enter a
contract. However, if a dealer gives spe-
cific notice to potential suppliers, they

cannot claim that they were not aware of
the people in the dealership who can
bind it to a contract. A dealer that
becomes aware of a potential supplier
that is contacting dealership employees
should send a form letter to the supplier
making it aware of the contracting policy
and should state specifically that no con-
tract will be binding unless signed by a
person in authority.

4. Busy dealer executives may not want to
spend time reviewing competitive pro-
posals, but how does management know
that it received the best available terms
without shopping?

5. When a manager without authority to
do so signs a contract, the dealership
must discipline that employee. Like all
policies, a contracting policy is only as
good as the dealer’s willingness to enforce
it.

6. Train contract reviewers to look for
critical terms and to insist upon protec-
tions for the dealership.

Insist on Critical Terms to
Protect the Dealership

continued on page 6
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drawn from actual cases.

CARLAW ®|I - Street Legal
January 2008 - Hardcover - 480 Pages - $49.95

Tom Hudson's lively legal wit and wisdom in CARLAW
Il - Street Legal follows two highly successful texts,
CARLAW and The F&| Legal Desk Book. Like the
original CARLAW, Street Legal will entertain and
inform dealers and laymen alike with engaging stories

Unlike CARLAW, Street Legal featuras not only Tom's
articles, but those of many of the other talented
Hudson Cook, LLP lawyers. The result is another
wide-ranging tour of the perils of automobile finance
and lease litigation and the ways to avoid them.
Hudson and the other authors draw on a combined
couple of centuries of legal experience. They hamess
their considerable writing and speaking abilities to cite
actual cases and include incisive commentary.

Order online at www.CounselorLibrary.com
or call 1-888-4-CARLAW ext 5420
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NADC 4TH ANNUAL NADC MEemBER CONFERENCE

NATIONAL ASSOCIATION
OF DEALER COUNSEL

APRIL 6 TO 8, 2008

Ritz CaArLTON, ST. Louis

Join your colleagues in St. Louis for the fourth annual meeting of NADC
members. Sessions are planned to reflect the special interests of members.
Plan to arrive on Sunday, April 6, for an evening reception and stay until the
conference concludes mid-day on Tuesday. Register now on the events page
at www.dealercounsel.com.

The conference is open to NADC members only. Registration is $495 per
person. Receptions, luncheon and breaks provide ample time for members
| to get to know each other. CLE credit is available.

Reserve your hotel room by March 5, 2008 for the conference rate of $200
plus tax. Contact the hotel directly: on-line at

https://www.ritzcarlton.com/en/Properties/StLouis/Reservations/Default.htm

using the group code NDCNDCA; or call 800-241-3333 and reference NADC
Annual Meeting.

SuNDAY, APRIL 6, 2008

St. Louis Skyline

3:00 TO 5:30 PM BoARD OF DIRECTORS MEETING
6:00 TO 7:30 PM OPENING RECEPTION
Monbay, APRIL 7, 2008
7:30 TO 8:15 AM CONTINENTAL BREAKFAST
8:15 10 8:30 AM OPENING REMARKS

EUGENE KELLY, ARNSTEIN & LEHR LLP, CHicAGO

8:30 T0 11:00 AM SESSION 1 - COMPLIANCE
Moderator: THomas Hubson, Hudson Cook, LLP, Hanover, MD
Panel: RoB CoHEN, Auto Advisory Services, Inc., Tustin, CA; Emiy Beck, Hudson Cook,
LLP, Hanover, MD; PHiLIP YTTERBERG, National Arbitration Forum, Minneapolis; and
RaNDALL McCaTHREN, BLC Associates Inc., Nashville

11:00 TO 11:15 BREAK

11:15 AM TO 12:15 PM SESSION 2, PART 1 - LATEST TRENDS IN FRANCHISE RELATIONS AND LITIGATION
Moderator & Panelist: LEONARD BELLAVIA, Bellavia Gentile & Associates LLP, Mineola, NY
Panel: RicHARD Sox, Myers & Fuller, PA, Tallahassee

12:15 TO 1:30 PM LuncH
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1:30 TO 2:30 PM

2:30 TO 3:30 PM

3:30 TO 3:45 PM
3:45 TO 5:00 PM

5:00 TO 7:00 PM

7:30 TO 8:15 AM

8:15 10 8:30 AM

8:30 10 10:30 AM

10:30 TO 10:45 AM

10:45 TO 11:45 AM

11:45 AM TO 12:45 PM

12:45 TO 1:00 PM

SESSION 2, PART 2 - LATEST TRENDS IN FRANCHISE RELATIONS
AND LITIGATION

Moderator & Panelist: LEONARD BELLAvIA, Bellavia
Gentile & Associates LLP, Mineola, NY

Panel: RicHARD Sox, Myers & Fuller, PA, Tallahassee
SessioN 3 - NADA UPDATE

Anpy KoBLEnz, NADA. McLean, VA; and ERic CHASE,
Bressler, Amery & Ross, P.C., Florham Park, NJ

BREAK

SESSION 4 - LABOR LAw: EFFECTIVE JurYy TRIAL PRACTICE AND
LABOR UPDATE

PatricIA GRIFFITH, Ford & Harrison, LLP, Atlanta and

D. GeraLp COKER, Ford & Harrison LLP, Atlanta\
CocKTAIL RECEPTION

Busch Stadium

S—

CONTINENTAL BREAKFAST

OPENING REMARKS
EuGene KELLy, Arnstein & Lehr LLP, Chicago

SESSION 5 - PREVENTION OF ID THEFT, PROTECTION OF CUSTOMER INFORMATION AND THE RED FLAG RULE
MicHAEL CHARAPP, Charapp & Weiss, LLP, McLean, VA; MicHAeL Benoir, Hudson Cook, LLP,
Washington, DC; and PauL Metrey, NADA. McLean, VA

BREAK

SESSION 6 - BUY/SELL: REPRESENTING CAR DEALERSHIPS DURING AN EcONOMIC DOWNTURN
JoHN GENTILE, Bellavia Gentile & Associates, LLP, Mineola, NY

SESSION 7 - AFFILIATED REINSURANCE PROGRAMS
AnDRew WEILL, Benjamin, Weill & Mazer, San Francisco

CONCLUDING REMARKS
EuGene KELLy, Arnstein & Lehr LLP, Chicago

World’s Fair Pavilion

GO TO THE EVENTS PAGE AT WWW.DEALERCOUNSEL.COM FOR SESSION DESCRIPTIONS.

February 2008 page 5




Dealership’s Supplier ...

from page 3

7. Whenever a dealer receives a contract
from a potential supplier, the dealer should
ask why a long term contract is necessary.
Why must a janitorial or waste removal
contract last for a year? Why must it be
anything other than a month to month
agreement, cancelable with thirty days
notice? There may be reasons why a sup-
plier is entitled to a long term contract, for
example if the supplier makes an upfront
investment that will be recouped over the
course of the agreement. There are reasons
why a dealer may want a long term con-
tract, for example if the terms are favorable
and the dealer wants to assure that they
will continue. However, a dealer should
have reasons for a long term contract
before agreeing to one.

8. Many suppliers like to include rollover
clauses into their term agreements. A
rollover clause is one providing that at the
end of the contract term, the contract auto-
matically rolls over for another specific
term, for example one more year at the
expiration of the first year unless either
party gives notice. What reason is there for
a rollover clause other than to stick the
dealer for another year to a contract? Even

when a longer duration is appropriate, the
contract should terminate at the end of the
initial term. If the parties wish, they can
provide that it will extend month to month
until either party decides to terminate.

9. One of the major shocks to dealers who
seek to sell or close down a store is that
they have dozens of term contracts that
they must pay out or pay to escape. When
entering a contract, a dealer should seek a
provision that gives the dealership the flex-
ibility to cancel it in the event the store is
sold or closed.

10. Most contracts specify what state’s law
will apply and where disputes must be
determined. While a dealer should seek to
have the law of its state apply, that is not
the critical term to insist on. The supplier
generally comes to the dealer, in the deal-
ers city or county, in the dealers state, to
do business with the dealer. If there is a
dispute, the supplier should come to the
city or county where the dealer does busi-
ness, in the state where the dealer does
business, to have that dispute determined.
A dealer presented with a contract that
establishes a geographical location for
determination of disputes outside the city
or county in which it does business should

strike through the provision, write in the
dealers city or county and the dealer’s
state, initial the handwritten terms and
tender that contract to the supplier.
Dealers will be surprised how often a sup-
plier is eager for the business and will go
along with the change without comment.

11. Leads and customers are expensive,
and protecting confidential information is
important to a dealer’s business. A dealer
must maintain rights to its own informa-
tion. Too many suppliers try to make deal-
er information their own. A dealer should
review contracts for provisions making
dealer information the property of the sup-
plier and eliminate them.

12. The FTC Information Safeguard Rule
requires that a dealer who allows suppliers
access to non-public personal customer
information obtain an agreement that the
supplier will safeguard that information.
Such a provision is not only necessary to
comply with the law, it is smart business to
protect one of the dealership’s most valu-
able assets, its customer information.

Michael Charapp, President of the
NADC, is a partner with Charapp &
Weiss, LLP in McLean, VA.

Arbitration Agreement ...
from page 2

hour or two by a call saying that the buyer
had changed his or her mind (that new car
smell is awfully powerful stuff). Our expe-
rience so far is that the buyers threat is a
bluff that can be called.

Thomas B. Hudson, Esg. is the Publisher of
Spot Delivery™, a monthly legal newsletter
for auto dealers, and the editor-in-chief of
CARLAW®, a monthly report of legal devel-
opments in all states for the auto finance and
leasing industry. He is Partner in the
Maryland office of Hudson Cook, LLP.

Copyright Consumer Credit
Compliance Company, LLC, October,
2002, all rights reserved. Article first
appeared in World of Special Finance
Magazine.

gvo3 & Associates

A Finaneial Services Risk Management Company

Ovod & Associates offers Expert Witness Testimony senices
and a comprehensive Litigation Defense Strategy that
addresses auo dealer’s compliance risks

Contact Gil Wan Ower at 312,.560.5065 or wisit our website ab www.gvod.com

Don't take the chance that your
clignt's procodurss and processos wil
sUpport thoir case.

Driving Returns:

Leading provider of long-term capital to
franchised automaobile dealers

=
AUuTOSTAR r\{ www.autastar.com

800 AutoStar
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O’Connor&Drew, P.C. Real Car Guys with

OCD Consulting, LLC Real Solutions for your
Serving the Retail Automotive Industry for Over Elient s' Real Fruhlem s

Sixty Years
Litigation Support-Business and Shareholder
Disputes/Divorce/Manufacturer Disputes/IRS

Kevin Carnes, CPA

Resolutions . Certified Business Valuations . L61T4TLIIZ0 keome@oedicom
Dealership Brokering . Buyer's Due Diligence . nmeckcom
Internal Audits & Fraud Investigation . Michael McKean,
Strategic & Business Planning . Financial MBA, AVA
Planning . Traditional CPA Services. O tedcomsutimgeom "

Visit www.compli.com/nadc to take

Biggest . Best. Most experienced.

Over $3.5 billion i nvested in dealership real estate.

Jay M. Ferriero William J. Beck Joseph P. Connolly
Director of Acquisitions Eastern US & Canada Western US
(703) 655-8080 (703) 728-5844 (949) 300-3850

www.capitalautomotive.com

No matter what kind of legal
dispute arises, the FORUM can
help you resolve it—out of court.

Rely on our national panel of
NATIONAL ARBITRATION ADR experts in all 50 states
III FORUM and 29 countries to resolve
= your legal disputes efficiently
and cost effectively.
877-655-7755

info@adrforum.com
www.adrforum.com

our free dealership compliance mpoli
appraisal or call 1-866-294-5545. compl o cmplvc
‘l

I

DIXON HUGHES:w
Certified Public Accountants and Advisors

Professional Services Customized for
High-Performance Dealerships

www.dixon-hughes.com/dsg
877.DLR.CPAS (357.2727)

&’;CounselorLibraly com, LLc

ways we make your job easier...

IIICARLAW® &
pot@\} Delivery

Visit us at www.counselorlibrary.com

Dealership Assurance, Tax, Performance
Consulting, and Forensic Services

Contact:
Richard Kotzen at 954.489.7430
Marilee Hopkins at 312.899.7010

www.crowechizek.com

A Horwath

entity. Accountancy services in the state nf

Company LLP, which is not a member of Hor: DSG5060

ncaisiCargest Automobile
alershlp Brokerage Firm

Irviiic, Ef-rnrmd Haver, M1
Tampa, FL+ Har'lh'aﬂuﬁfbﬂ‘f

Jwww nationalbusinesshrokers.com

Vehicle Service Contracts

CNA NATIONAL

WARRANTY CORPORATION

é Reynolds

—=4 Heynolds

Integration that Powers Performance®

Find the solution for your automotive needs:

www.reyrey.com
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IHICARLAW®

AUTO DEALER SUITE

Indirect Consumer Finance Compliance

Includes: Spot Delivery, CARLAW™ and
State Law Database Auto-Indirect

Visit us at www.counselorlibrary.com
or plaase call ol frea BT7-464-8326 lor mora Inlormation

Save the date!

4th Annual NADC Member Conference
April 6 to 8, 2008 in St. Louis
Details on pages 4-5.

New Members

NADC welcomes the following new members:

Full Members Fellow

Michael J. Flanagan
Law Offices of Michael J Flanagan
Sacramento, CA

Timothy A. Brown
NADA
McLean, VA

Gavin M. Hughes
Law Offices of Michael J Flanagan
Sacramento, CA

Danielle D. Giroux
Harman Claytor Corrigan &
Wellman, PC
Richmond, VA

Roger S. Morrow
Morrow, Romine & Pearson, PC.
Montgomery, AL

Martha J. Olijnyk
The Miller Law Firm, PC.
Rochester, Ml

Alan J. Skobin
Galpin Motors, Inc.
North Hllls, CA

Associate

Steve Burke
Regional Acceptance Corporation
Arlington, TX

Gordon G. Wisbach
G W Marketing Services
Weston, MA

NADC

NATIONAL ASSOCIATION
OF DEALER COUNSEL

Volume 1V, Number 2
February, 2008
Rob Cohen, Editor

rob.cohen@autoadvisory.com
Trudy Boulia,
Assistant Editor
tboulia@harveyandmumford.com
Defender, The NADC Newsletter is
published by the National Association
of Dealer Counsel
7250 Parkway Drive, Suite 510
Hanover, MD 21076
410-712-4037
Fax 410-712-4038
www.dealercounsel.com
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