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A bill entitled the “Employee Free Choice
Act of 2007” recently was introduced in
the 109th Congress (H.R. 1696 and
S.842). This bill, which was passed in the
House by a vote of 241-185 on March 1,
should be called the “Organized Labor
Relief Act” because it would fundamental-
ly and radically change the National Labor
Relations Act (NLRA) in three major
respects: (1) instead of employees voting
on union representation in secret ballot
elections supervised by the National Labor
Relations Board, an employer would be
compelled to recognize and bargain with
the union if it merely secures signed

authorization cards from the majority of
employees in an appropriate unit; (2) there
would be mandatory arbitration if the par-
ties are unable to reach agreement on a
first contract after 90 days of direct bar-
gaining and 30 days of mediation; and (3)
employers would suffer stiffer penalties for
violations of the Act, including provisions
for double back pay for employees who
suffer discrimination during an organizing
drive or negotiations for a first contract,
and civil penalties for willful or repeat vio-
lations.

If this bill were to become law, the nega-
continued on page 6

Oren Tasini

Am | Psychic?

Oren Tasini

At the end of 2005, Rob Cohen asked me
to predict the legal trends in the buy-sell
arena for 2006. | wrote then about the
troubles at General Motors and the possi-
ble ramifications to the domestic automo-
bile industry. Looking back, was | right?
The answer is, maybe. (Do lawyers ever
give a yes or no answer?)

During the past year, Ford changed man-
agement and went outside the industry to
hire Allan Mulally from Boeing, as its new
Chief Executive Officer, to right the ship.
The new “way forward” includes a plan to
trim jobs and dealers and, for the first time
in the company's 103-year history, to
pledge the Ford brand as loan collateral.
Daimler-Chrysler is in the process of
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deciding whether it should be just Daimler
and dump the Chrysler. And now the Big
Three are not the Big Three anymore,
Toyota having surpassed Ford as the sec-
ond largest seller of cars in the United
States. As for General Motors, it seems to
be doing something right. It did not seek
bankruptcy protection as some had pre-
dicted, its stock price has risen from less
than $20 to $35 a share, it is being men-
tioned as a suitor for Chrysler and it still
holds the top spot for sales volume in the
United States. But it also continues to lose
money and how long can you lose money
and hope to make it up in volume?

So, what will happen in 2007? As my
continued on page 5



It is with just a touch
of sadness and a great
deal of pride that |
write my last
Presidents letter to all
of you who have so

generously  and
Jonathan P. Harvey enthusiastically

embraced and sup-
ported the NADC. We are not often given
the opportunity to create a professional
association with such lasting value and,
particularly, one so important to our daily
work life. | have enjoyed every minute of
my time with the NADC and its members,
starting with the first phone call to Jim
Moors at NADA about the possibility of
such a concept, the first organizational
meeting and continuing with the many
new and significant friendships | have
made while together, we built this group.

The NADC is now a strong, well-rooted
professional society, and | know it will
prosper and grow as long as there is an

President’s Message

automobile industry. It will, however,
require continued vigilance in a number of
areas, the most important of which are
duty to our craft and obligation to those we
serve. We must never let this association
become unprofessional, and we must
guard against indifference. The NADC
should always be seen as a gathering of
proud lawyers who serve a valuable func-
tion and who strive for excellence in their
area of concentration for the benefit of
their clients. While it is true the automo-
bile business is a tough and, sometimes, a
rough arena, that does not mean we are
obliged to abandon our principles. There
are rules, and there are codes of profes-
sional responsibility. Let it always be said
that the members of this association have
maintained the highest awareness of what
it is to do the right thing and have under-
taken to do so.

Finally, our new President, Mike
Charapp, is the perfect person to take the
NADC, as we say in the car business, to the

next level. He is a smart, dedicated, hard-
working lawyer with a sense of how to get
things done. Assisted by an enlarged
board, with new and fresh ideas, he will
lead us well during this time of great
upheaval in the industry. But, he will need
our help, and | am confident we will honor
the call. I know you all join me in wishing
him great success and hearty congratula-
tions as he takes on the Presidency of the
National Association of Dealer Counsel. So
too must we congratulate and wish well
the new officers and board. As for me, | do
not intend to be silent. Rather, | will have
some time to stir up controversy from the
back benches and create turmoil. 1 wish all
of you great success and take great pride in
leaving you with an association which is
alive and well.

Jonathan P. Harvey of Harvey and
Mumford LLP is Past President of the

NADC and can be reached by e-mail at:
Jpharvey@harveyandmumford.com

[
A Southern attarney delivers
HUMOROUS PRACTICAL LEGAL ADVICE
on car sales and financing!

keep it on my desk.”

Adam Goldfein

Advance Praise for
CARLAW®

“CARLAW is a treasure trove of information, insight, experi-
ence and common sense. There is no other collection of its
kind. It's a ‘must read’ for all Dealers, General Managers and
Comptrollers. | refer to my copy on a constant basis; in fact, |

Host of Syndicated Talk Show
AutoScoop - The Inside to Car Buying

April 2006 + Hardcover « 710 Pages
$49.95 plus S&H

65";CounselorLibrary®

Order Online at
www.CounselorLibrary.com
or Call 1-888-4-CARLAW ext. 5420
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NADC Board of Directors

NADC Board of Directors as expanded and elected at the 2007 Annual Meeting in Dallas..

Michael Charapp, President Diane Cafritz Eugene Kelley

Charapp & Weiss, LLP CarMax Auto Superstores, Inc Arnstein & Lehr LLP
McLean, VA Richmond, VA Chicago, IL

Rob Cohen, 1st Vice President D. Gerald Coker Stephen Linzer

Auto Advisory Services Ford & Harrison LLP Sacks Tierney PA

Tustin, CA Atlanta, GA Scottsdale, AZ

Lawrence Young, 2nd Vice President ~ Ronald Coleman John Oyler
HughesWattersAskanase Davies Pearson PC McNees Wallace & Nurick LLC
Houston, TX Tacoma, WA Harrisburg, PA

Oren Tasini, Secretary Christina Floyd Stuart Rosenthal

Haile, Shaw & Pfaffenberger, PA Hall Automotive Greater New York Automobile Dealers
North Palm Beach, FL Virginia Beach, VA Association

Patricia Covington, Treasurer Gregory Gach Whitestone, NY

Hudson Cook LLP Gach Law Firm PLLC Les Stracher

R EIOER [l ChErolite, e Rothstein Rosenfeldt Adler
Gary Adams Jonathan P. Harvey Fort Lauderdale, FL
Greatc?r F:Ieveland Auto Dealers Harvey and Mumford, LLP Al el

Assouat_lon g N Benjamin, Weill & Mazer
iz llle, OF) Thomas Hudson San Franciso, CA

Richard Adams Il1 Hudson Cook, LLP

Walton & Adams, PC Hanover, MD

Reston, VA

Jeffrey Ingram

Leonz%rd Bell_awa _ Galese & Ingram, vo3 & Associates
Bellavia Gentile & Associates LLP PC. = = = = -
Mineola. NY Birmingham, AL A Financial Services Risk Management Company
Johnnie Brown James Jones Dan't take the chance that your
Pullin, Fowler & Flanagan, PLLC Law Offices of James clent s procecures and processes wil
support their casc.
Charleston, WV C. Jones
Winchester, MA oot & Associales offers Expert Witness Testimony services

a-rlcl a ccmprchﬂnsmc Litigation Defense Stratedgy that

addresses auto dealar’s compliance risks,

Cortact Gil Van Ower at 312961 9085 or visil our website ab waww geod com
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DIXON HUGHE S~
alerShlp Brﬂh'age F"-m Certified Public Accountants and Advisors

';‘;'I"‘l;}ﬁlﬁmh':;‘f“ . Professional Services Customized for
& High-Performance Dealerships

800.576.9875

www.hationalbusinesshrokers.com www.dixon-hughes.com/dsg
877.DLR.CPAS (357.2727)
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Message From Executive Director

Those who attended
the 3rd annual confer-
ence in March, know
that it was time well
spent. The evaluations
of the conference as a
whole and of the
individual sessions
prove that the conference planners were
right on target. Those who did not attend
can get a taste of the conference by logging
in and going to the events page where
slides and handouts from some of the ses-
sions are available to download.

Jack Tracey, CAE

Conferences and workshops are oppor-
tunities for learning and sharing, and we've

been fortunate to experience speakers who
are experts in the topics they present. The
free exchange of information and ideas is a
valuable benefit of NADC membership,
but we want to emphasize that speakers do
not necessarily reflect the position of the
NADC. After you log in and go to the
events page, you can read the statement
that gives more detail.

The NADC board of directors was
expanded this year, and new officers were
elected at the annual membership meeting
held during the conference. Jonathan
Harvey, who served as the founding presi-
dent, was lauded for his years of service
and will continue on the board. A list of

board members is found on page three of
this newsletter.

California members of NADC have
expressed interest in forming a California
chapter. Members who practice in
California are invited to join. If you are
interested, go to the website, log in and
scroll down the information form and indi-
cate your interest in joining. Andrew Weill
of Benjamin, Weill & Mazer is chapter
chairman and Rob Cohen of Auto Advisory
Services is vice chairman. Membership is
$100 annually. A California list serve is
also available.

Contact Jack Tracey, CAE, NADC executive
director, at: jtracey@dealercounsel.com

CLE Update Annual Conference

We applied for continuing legal education credit to all requested states that grant credit and submitted rosters of attendees to those
states. Not all states accredit educational programs, and educational requirements and CLE record keeping vary from state to state.

The table to the right summa- | StaTE CLE CreDIT STATE CLE CreDIT
rizes the status of those applica- | Alabama ....... 10.6 North Carolina . .10.5, including 1.0 ethics
tions for credit. Colorado . ...... 13.0, including 1.2 ethics Ohio .......... 10.5, including 1.0 ethics
. Florida......... 12.5, including 1.0 ethics  Oklahoma . ... .. 12.5, including 1.0 ethics,
Please include your state bar ) . . . . —
. . Georgia ........ 10.5, including 1.0 ethics professional responsibility
identity number when request- s _— . . .
. LE credit NAD llinois ......... application pending or malpractice prevention
ing CLE credit for an c Indiana ........ 10.5, including 1.0 ethics Oregon ........ 11.25, including 1.0 ethics
program Kansas ......... 12.5, including 1.0 Pennsylvania . ...10.5, including 1.0 ethics
If you have questions about professional responsibility — Tennessee ...... application pending
your CLE credit, please Kentucky ....... 10.0, including 1.0 ethics Texas .......... 10.5, including 1.0 ethics
contact: Louisiana .. ..... application pending Vermont........ 9.5, general 1.0 ethics
) Minnesota . ..... 9.25, including 1.0 ethics Virginia ........ 10.5, including 1.0 ethics
jtracey@dealercounsel.com Mississippi . . . .. . application pending Washington . . . .. 9.75, including 1.0 ethics
Missouri . ...... 12.7, including 1.2 ethics West Virginia . . ..12.7, including 1.2 ethics
Montana ....... 10.5, including 1.0 ethics Wisconsin ... ... 12.5, including 1.0 ethics
New Mexico ....8.5 general, plus 1.0 ethics

Vehrcle Serwce C ontracts

CNA NATIONAL !\ .

WARRANTY CORPORATION

-'..'Tr.nl" y

Visit www.compli.com/nadc to take

our free dealership compliance

appraisal or call 1-866-294-5545.

compli &

Your Road to Complian
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Psychic ...

teenage children tell me
from page 1

in response to every
question | ask, “I don’t know.” This is just
in front of “nothing” and “why do | need to
tell you.” What | do know is that my
clients who own domestic franchises seem
a lot less happy than those owning import
franchises. 1 also know the domestic man-
ufacturers are in a state of confusion. The
executive office may have a plan, but the
employees and dealers are not clear on
what it is. When your client receives an
unpleasant letter about its CSI score from
the home office threatening franchise ter-
mination and gets an apology from some-
one else within the same office when your
client pushes back, you know the right
hand does not know what the left hand is
doing.

Uncertainty breeds insecurity. That is the
vibe | am getting. For our dealer clients the
fact is they are in a symbiotic relationship
with the manufacturers, both domestics
and imports. Each needs the other and
indeed the legal framework mandates they
work together. The answer as to what will
happen in 2007 depends on predicting
human behavior. How will the employees
at the Big Three respond to buyout offers
(initial response, get me out of here)? Will
the manufacturers attempt to reduce their
dealer body using a carrot or a stick? How
will dealers react to the plans? So, | predict
that in 2007, | will again be partly right,
which is the same as saying human behav-
ior is unpredictable. It will be an interest-
ing year.

Oren Tasini, Haile, Shaw & Pfaffenberger,

PA, North Palm Beach, FL, is Chair of the
NADC Buy-Sell Agreements Section.

Dealership Assurance, Tax, Performance
Consulting, and Forensic Services

Contact:
Richard Kotzen at 954.489.7430
Marilee Hopkins at 312.899.7010

www.crowechizek.com

/N Horwath

Crowe Chizek and Company LLC is a member of Horwath International Association, a Swiss

3rd Annual Members Conference

More than 150 attorneys who represent
automobile dealers convened in Dallas in
March for the third annual conference of
the National Association of Dealer Counsel
(NADC). The NADC exists to keep its
attorney members up-to-date on legislative
and regulatory issues that affect their
clients’ businesses. This year’s conference
covered topics as diverse as franchise rela-
tions, employment law, accounting and
electronic discovery rules. A session on
ethics discussed methods of providing
counsel over multi-state territories.

“An ounce of prevention is worth a
pound of cure” could have been the motto
of the conference as speaker after speaker
extolled the value of having written poli-
cies in place and records of promulgation
of those policies in relation to compliance
and employment issues. The policies and
written record proving their promulgation
protect dealerships and, in some cases may
prevent damages being assessed.

Federal regulators focus on F&I issues,
and there is mandatory jail time for some
offenses. Those attending the conference
learned how to help their clients stay on
the right side of the law. Employment prac-
tices are also scrutinized by federal officials
and, again, having policies in place pro-
vides some protection for dealerships.

Dealers are increasingly feeling the threat
of the loss of their franchises, and good
legal counsel is critical during negotiations
with manufacturers from the very begin-
ning of the relationship. It is always impor-
tant to understand the franchise agreement
and even more
important when
manufacturers plan
to reduce the num-
ber of dealerships.
The attorneys pres-
ent shared their own
experiences of what
one speaker called

Crowe

Association (Horwath). Each member firm of Horwath is a separate and independent legal
entity. Accountancy services in the state of California are rendered by Crowe Chizek and

Company LLP, which is not a member of Horwath. © 2006 Crowe Chizek and Company LLC
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manufacturers “getting rid of dealers.”

The ethics of practicing law across state
borders was especially pertinent for attor-
neys who handle multi-state dealership
groups. Advice from the podium was sim-
ple: when h;andling an out of state legal
concern, one needs to be certain the legal
team includes lawyers admitted to the bar
in the states concerned.

A session on electronic discovery
brought those in attendance up-to-date on
disclosure rules. With about 93 percent of
forms stored on computer, a reasonable
and consistently enforced information
retention program for electronic files
makes sense. Disclosure rules vary by state,
and one needs to understand the proce-
dures should litigation become an issue.

Discussions both during and following
the sessions were lively as those in atten-
dance asked questions and shared their
experiences. NADC members value the
opportunities to network with other attor-
neys.

Those in attendance were reminded that
the speakers were sharing their knowledge
and expressing opinions that are their own
and not necessarily views shared by the
NADC. The NADC does endorse, however,
the right to express opinions. The free flow
of ideas is a valued benefit of membership.

Evaluation forms will be used to help
plan future educational programs. The rat-
ings given topics and speakers prove that
the work the conference planning commit-
tee did was appreciated. CLE was available.

The conference program and the presen-
tations and handouts of those presenters
who permit it are available after log in on
the events page of the NADC website,
www.dealercounsel.com.



“Organized Labor ... “

from page 1

tive consequences for dealerships and
other employers would be enormous. The
NLRA was designed to safeguard the right
of employees to form, join and assist
unions or to refrain from doing so. While
not perfect, the present system has worked
well for employees, unions and employers
since 1935. Unions — not employees —
want these radical changes, and they are
flexing their political muscles in an attempt
to get them. This is so despite the fact that
unions win 57% of all NLRB elections.

How It Works Now

Currently under the NLRA, if a union
gets cards signed by 30% or more of the
employees in an appropriate unit at a deal-
ership (e.g., service technicians), it can file
an election petition with the NLRB. An
agent of the Board conducts an investiga-
tion and holds a hearing if necessary in
order to resolve disputes about the compo-
sition of the unit. A decision is made and a
secret ballot election is conducted by the
Board, usually in a dealership conference
room. The union is not certified as the col-
lective bargaining representative of the
employees unless it receives a majority of
the votes cast. The entire process, from the
filing of the petition to the holding of the
election, usually takes 40 to 50 days.

If a union wins an election, the parties
enter into contract negotiations a short
time later. Both the union and the employ-
er must bargain in good faith. But a com-
pany can bargain hard for a deal that

makes business sense. If the parties desire
assistance, they can request a mediator
from the Federal Mediation and
Conciliation Service. The mediator’s job is
to help the parties bridge their differences;
however, neither side must accept his rec-
ommendations. Rather, if a union is dissat-
isfied with the employer’s position on the
issues, it can call a strike in an attempt to
pressure the company to alter its stance. By
the same token, the employer is free to
resort to economic pressure by locking out
employees. The side with the greater “eco-
nomic strength” prevails. There is no such
thing as mandatory arbitration.

Employees Already Are Protected

What unions conveniently choose to
ignore is that the NLRA already protects
workers’ rights to support or not support a
union. When employers are alleged to
have violated the law, both employees and
unions have the right to file charges with
the Board. Employers may not take any
disciplinary action against workers based
on their feelings about union representa-
tion. Likewise, employers may not threaten
workers based on their union sympathies
or lack thereof. If an employer is found to
have violated the law, the Board has a vari-
ety of “make-whole” remedies at its dispos-
al. For example, if the Board determines
that an employee has been discharged
unlawfully, it can order the employer to
reinstate him with full back pay plus inter-
est. For lesser discipline, such as an unlaw-
ful warning, the Board can order the
employer to remove the warning from his

file and not to rely on it for any future dis-
cipline.

Radical Changes

The proposed bill would stand the NLRA
on its head. Card checks do not ensure
employee freedom of choice. To the con-
trary, cards often are signed in front of
other employees and even union officials;
thus, the whole process is subject to intim-
idation, coercion and manipulation.
Unlike a secret ballot election, the union
would know exactly who signed a card and
who did not. Experience has shown that
many workers sign cards due to peer pres-
sure or because they do not want to incur
the union’s wrath, not because they sup-
port the union. But unions love card
checks. Why? Because studies show that
when an employer agrees to a card check,
the union will be recognized as the
employees’ collective bargaining represen-
tative 78% of the time.

But as bad as the mandatory card check
recognition provisions are, employers
would have no leverage at the bargaining
table under the proposed bill, and a union
would have absolutely no incentive to bar-
gain in good faith for a first contract. This
is because the union would know that it
could get a two-year contract imposed by
an arbitrator within a few months time.
Think about it: an arbitrator telling a com-
pany what wages, benefits and other terms
and conditions of employment it must pro-
vide for its employees! This would be a
seismic change to the bargaining process,

continued on page 7
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Eastern US & Canada
(703) 728-5844

Jay M. Ferriero
Director of Acquisitions
(703) 655-8080

Joseph P. Connolly
Western US
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www.capitalautomotive.com

ways we make your job easier...

P R
IIICARLAW® &
"‘m"

April 2007 page 6



“Organized Labor ... “

from page 6

and one that is completely one-sided in
favor of unions. Dealerships and other
employers would be faced with the
Hobson’s choice of agreeing to a first con-
tract with unfavorable terms or putting the
fate of the company in the hands of an
arbitrator who has little or no familiarity
with the employer, its business and the
competitive demands it faces in the mar-
ketplace.

Conclusion

The present system is not “broken.” The
“Employee Free Choice Act of 2007”
would be a disaster for dealerships and
other employers while giving unwarranted
assistance to organized labor. The simple
fact is that the popularity of unions is at an
all-time low because unions have not
delivered a product (representation) that
U.S. workers believe is necessary or value
added in the 21st century. Observers who
discount the chances of this bill ever
becoming law should think again. Even it
fails this time around, another version of
the bill is likely to resurface and it could
have the support of the next President,
particularly if he or she is beholden to
organized labor.

D. Gerald Coker is Chair of the NADC
Labor Law Section and an NADC Board
member. He is a senior partner in the Atlanta
office of Ford & Harrison LLP, a national law
firm which represents dealerships in labor and
employment matters. He can be reached at
404-888-3820 or jcoker@fordharrison.com.

New Members

NADC welcomes the following new members:

Full Members

Peter Anderson
Shumaker Loop & Kendrick
Charlotte, NC

David Donovan
Watts, Donovan & Tilley
Little Rock, AR

Brett Dupuy
Brett M. Dupuy A PLC
Metairie, LA

Gene Fondren
Hilgers Bell & Richards
Austin, TX

Deana Freeman
Group 1 Automotive, Inc.
Houston, TX

Adrian Kulinski
The Automotive Group Inc
Vista, CA

George Kurisky, Jr.
Johnson DeLuca
Kennedy & Kurisky, P.C.
Houston, TX

Ronald Morrison
Morrison & Associates PC
Spokane, WA
J. Timothy Sparks

Sonic Automotive Inc
Charlotte, NC

Fellow

Michael Benoit
Hudson Cook LLP
Washington, DC

Darryl Burman
Group 1 Automotive, Inc.
Houston, TX

Philip Chubb
Shumaker Loop & Kendrick
Charlotte, NC

Michael Maslanka
Ford & Harrison
Dallas, TX

Christopher Naveja
Arnstein & Lehr LLP
Chicago, IL
Joseph Santaniello
Shumaker Loop & Kendrick
Charlotte, NC
Michael Shanahan
Stewart & Irwin, PC.
Indianapolis, IN
Jeffrey Stredler
Williams Mullen
Norfolk, VA

O’Connor&Drew, P.C.
OCD Consulting, LLC

Serving the Retail Automotive Industry for Over
Sixty Years

Litigation Support-Business and Shareholder
Disputes/Divorce/Manufacturer Disputes/IRS
Resolutions . Certified Business Valuations . B
Dealership Brokering . Buyer's Due Diligence .
Internal Audits & Fraud Investigation .
Strategic & Business Planning . Financial
Planning . Traditional CPA Services.

Real Car Guys with

Real Solutions for your
Clients’ Real Problems

=E Reynolds

==\ Reynolds

Kevin Carnes, CPA

.617.471.1120 kcarnes@ocd.com

Michael McKean,

1.617.471.5855 mmckean@ocd.com

Integration that Powers Performance®

Find the solution for your automotive needs:
www.reyrey.com

www.ocd.com

MBA, AVA

www.ocdconsulting.com

April 2007 page 7



342 things to know about

— Advance Praise for
o CARLAW® F&I Legal Desk Book

outo dealer finance “This new book may be called a ‘guide’ but it's more likely a

Finamee amed Iesunoue
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Thomas B. Hudson

Ed Bobit
;‘Sk B(}Ok Bobit Business Media
The Arsteer Book: fou December 2006 « Hardcover < 310 Pages
$49.95 plus S&H

%CounselorLibrary®

Order Online at
www.CounselorLibrary.com
or Call 1-888-4-CARLAW ext. 5420

‘bible’ for every dealer, F&l manager, and trainer in the country.
Atimely and invaluable reference that covers all legal and
regulatory touch-points in a dealership’s purchase transaction
by a consumer. AFIP’s endorsement confirms that the stable of
authors know the ‘rights’ to follow and the ‘wrongs’ to avoid. It
is on the recommended list by F&l Magazine.”

Associate Member Spotlight:
Compli

Compli's Dealership Compliance Management System bridges the gap
between the expertise you provide to your clients and their ability to put that
expertise into practice. Most dealers want to be proactive about compliance but
don't think they have the time, the money, or the tools to do more than they
already are. For instance, you want your dealer clients to update their Money
Laundering procedures and the dealer does no more than adding it to the list
of steps they should be, but aren't taking. With Compli's web-based platform,
there are no more excuses. Your advice quickly turns into content which easi-
ly gets distributed to every employee at every dealership in every state simul-
taneously. Policies are electronically signed, trainings are taken online, and the
system provides the reports necessary to show any attorney or auditor that the
dealership is being proactive about compliance, not simply reacting to the lat-
est lawsuit or settlement.
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