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Without fail, every dealer has been pre-
sented with a dealer finance agreement
from its friendly local lender that purports
to be a non-recourse agreement or, in
other words, a lending facility which
affords the lender no recourse against the
dealer in the event of a consumer default.
Through the years, though, full recourse
language has slowly crept into these “non-
recourse” agreements thereby affording
lenders much more leverage vis-a-vis our
dealer clients. You may wonder how
sophisticated business people fall into the
trap of accepting on face value the repre-
sentations of their lenders that they will
forbear from seeking recourse against the
dealer. The answer lies somewhere in the
irony that our clients, who are masters of
fine print, get sold a bill of goods when the
lender comes a callin’ with an attractive
program and promises that they would

never damage their valued business rela-
tionship with the dealer by seeking
recourse.

At some point, you will be presented
with such an agreement and you will be
pitted against aggressive finance and insur-
ance people armed with tools which pur-
port to analyze lease and finance facilities
to maximize dealer gross. Faced with the
prospect of unfavorable terms, you may
feel like telling your dealer client to “just
say no” to the whole prospect of doing
business under the agreement as present-
ed. This is a difficult and daunting
prospect when your client wants to do a
deal. However, there is a win-win solution
to this quandary and part of the trick, as |
will outline below, is knowing which fights
to pick and to analyze your clients pres-
ence and strength in the marketplace to

continued on page 4

U.S. Dept of Labor Recovers $1 Million
in Overtime Pay from One Employer

Stevan Labonte

The United States Department of Labor
recently announced that an Alabama-
based bank agreed to pay more than one
million dollars in back overtime wages.
Violations of the Fair Labor Standards Act
(FLSA) can open employers (including
dealerships) to thousands of dollars in
fines and hundreds of thousands of dollars
in back wages. Dealer counsel should
remind their clients that careful monitor-
ing of wage and hour issues will not only
help them avoid fines and violations but
will also help to improve employee morale.

The FLSA requires that covered workers
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be paid at least the applicable minimum
wage and one-and-one-half times their
regular rate of pay for all hours worked
over 40 in a single work week. Hours
worked does not include non-work time
such as holidays and sick and vacation
days.

Not all dealership employees are entitled
to overtime benefits, however. The FLSA
exempts certain dealership employees
from the overtime requirements. Exempt
employees include:

continued on page 5



If you did not attend
the Annual
Conference in
Chicago, you missed
an exceptional two
days. Gene Kelley did
his usual superb job as
Conference Chair and,

Jonathan P. Harvey in addition, gave

the benefit of his
years of experience as a lawyer. We were
fascinated to hear Steven Baker, Director of
the Federal Trade Commissions Midwest
Regional Office, and equally interested to
hear from Terri Harris, Motor Vehicle
Technical Advisor to the Internal Revenue
Service for the entire country. If you don't
know about the Technical Advisory
Program, you should. Oren Tasini, Les
Stracher and Gordon Devens gave us some
interesting perspectives regarding current
trends in buy-sell agreements and were
happy to answer the many questions asked
of them. Eric Chase demonstrated why he
is in such demand as a speaker and gave us
a good overview of current litigation
issues. Len Bellavia provided an interesting
discussion of mass litigation, and Joe
Roesner, from the Fontana Group, one of
our associate members, gave us the view-
point of an expert witness.

Jeff Ingram, Larry Byrne, Jim Blume and

President’s Message

Lew Goldfarb covered arbitration and, in
particular, what is good and what is bad
about the process. In the afternoon of the
first day, John Donovan gave us a good
overview of what's happening in the field
of Labor Law with dealers, and then Jerry
Coker got up and scared everyone in the
room. If you want to know why, you'll have
to go to the website and read about the
Conference. Later on Monday, Steve
Maskiewicz and Anne Gambardella talked
about the TREAD Act and various issues
involving vehicle standards and condi-
tions. That stuff is important to know.

On Tuesday, after Terri Harris’ talk, Rob
Cohen, Paul Metrey from the NADA, and
Mike Charapp talked about F&I matters,
discussions which | always enjoy and
rarely understand. After the break, Patty
Covington, Jim Chareq and Randy Henrick
gave us a good overview, and also a
detailed description of information safe-
guards, privacy, security breaches and all
the Acts about which we are supposed to
know.

My hat goes off to all of the speakers, and
I give them grateful thanks for the time and
energy and enthusiasm with which they
selflessly spoke to a group of over one hun-
dred sixty attendees. | also want to thank
the associate members who took the time

to come to the Conference and staff their
information tables. | encourage all of you
to become familiar with our associate
members and to communicate with them
and use their services. They know what
they are doing.

Incidentally, we were delighted to have a
number of lawyers from the NADA, and
particularly pleased to welcome Andy
Koblenz, an Albany boy, as am 1, as the
new General Counsel of NADA.

On the business side, the number of
authorized Directors has been increased
from fourteen to twenty-five, and we are
asking for volunteers. If you have interest,
send me an e-mail, or send one to Jack
Tracey, along with your CV.

On a final note, as of the first day of the
Conference, we reached a membership of
four hundred and one. This Association
has clearly surpassed all our hopes and is
now a requirement for any lawyer repre-
senting dealers. We have come of age in
less than two years. Congratulations to all
of you.

Jonathan P. Harvey of Harvey and
Mumford LLP is President of the NADC
and can be reached by e-mail at:
Jpharvey@harveyandmumford.com

Special Workshop: California Car Buyer's Bill of Rights

10 am to 3 pm, June 23, 2006

Hilton San Diego Gaslamp Quarter

If you are an attorney representing auto dealers in California, this workshop is for you. Learn how this
important bill that takes effect July 1 will affect your dealer clients.

Panelists include Peter Welch, president of CMCDA, Bert Rasmussen, partner with Manning, Leaver,

Bruder & Berberich, and Rob Cohen, president of Auto Advisory Services. MCLE will be available.

The workshop will include a discussion regarding the formation of a California state chapter of the

NADC.

The registration fee is $295 and includes a night's stay — Thursday or Friday — or $395 for both
nights. If you wish to attend the workshop only, registration is $195.

Register now at www.dealercounsel.com/CA.html
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There are No Elephants in Mouseholes
(and the Privacy Rule Does Not Apply to Lawyers)

Like many dealer
compliance attorneys,
I have spent a lot of
time studying the
Gramm-Leach-Bliley
Act and its brood, the
FTCs Privacy and
Safeguards rules. It's
not exactly riveting
stuff to read, but hey,
we're attorneys, we get paid to read the
things that could be approved by the FDA
as a cure for insomnia.

Rob Cohen

Little did | know, however, that while 1
was busy trying to explain federal privacy
rules to my clients, there was a storm
brewing over the FTC’ ability to enforce
their own rules against a particular class of
“financial institutions.” This storm culmi-
nated into a lawsuit (as many metaphorical
storms do) but did not involve car dealer-
ships or other more traditional financial
institutions. No, this suit was brought
against the FTC by the American Bar
Association. You see, the class of financial
institutions the FTC was trying to impose
its regulations upon was, pause for effect,

Rob Cohen
lawyers!

In December of last year, the U.S. Court
of Appeals for the District of Columbia
Circuit held that the FTC had overstepped
its authority when it issued an opinion
stating that the Gramm-Leach-Bliley Act
applied to attorneys (thereby giving the
FTC the ability to regulate the practice of
law). | will spare you the mind-numbing
details of the Court’s decision, but suffice it
to say that us attorneys will not have to
worry about the FTC knocking on our
doors and asking for our customer infor-
mation security policy.

The FTC had until March of this year to
appeal to the U.S. Supreme Court, but
choose not to do so—and understandably
s0. The FTC5 tortured path of reasoning
was harder to follow than a graffiti-covered
subway map in New York city. The Circuit
Court noted:

When we examine a scheme of the
length, detail, and intricacy of the one
before us, we find it difficult to believe
that Congress, by any remaining ambi-
guity, intended to undertake the regula-

tion of the profession of law-a profes-
sion never before regulated by “federal
functional regulators” — and never
mentioned in the statute. To find this
interpretation deference-worthy, we
would have to conclude that Congress
not only had hidden a rather large ele-
phant in a rather obscure mousehole,
but had buried the ambiguity in which
the pachyderm lurks beneath an
incredibly deep mound of specificity,
none of which bears the footprints of
the beast or any indication that
Congress even suspected its presence.

I think we should all send the Circuit
Court judges a little thank you card. If not
for this very sensible decision, we could
have found ourselves having to issue priva-
cy notices and implement a comprehensive
information security policy. That sounds
like a lot of non-billable work.

Rob Cohen is President of Auto Advisory
Services, Tustin, CA, First Vice President of
the NADC and Editor of Defender, The
NADC Newsletter

A Southern attorney delivers

on car sales and financing!

HUMOROUS PRACTICAL LEGAL ADVICE

desk.”

‘CARLAW is a treasure trove of information, insight,
experience and common sense, There is no other
collection of its kind. It's a ‘must read’ for all Dealers,
General Managers and Comptrollers. | refer to my
copy on a constant basis; in fact, | keep it on my

Adam Goldfein
Host of Syndicated Talk Show

AutoScoop - The Inside to Car Buying

April 2006 « Hardcover « 710 Pages
$49.95 plus S&H

(% CounselorLibrary®

Order Online at
www.CounselorLibrary.com

or

Call 1-888-4-CARLAW ext 5420
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The Myths... from page 2

gain leverage over the lender. In this arti-
cle, I lay out what | refer to as “Lender
Myths of Non-Recourse” as well as some
tools to help you debunk them.

A. Lender Myth 1: This is our standard-
ized form and everyone signs it without
question”

Should you elect to challenge the status
quo with respect to these agreements, the
first argument that you will hear is that
these agreements are signed all the time
and no one ever questions them. | can tell
you with no hesitation that, with the
exception of the captive lenders, this is
rarely true. Perhaps a more accurate state-
ment of fact would be something to the
general effect of “we never change these
agreements unless someone with bargain-
ing power actually looks at the verbiage of
the document and challenges it.” The fact
is that were you to review the agreements
entered into between lenders and mega
dealers (or publicly traded dealer groups)
that you will find changes are made with
some degree of regularity, and more strik-
ingly, that the types of changes made are of
a similar nature. Indeed, | have found that
with the exertion of some force, lenders are
more willing to make changes to their
agreements than you may realize; particu-
larly as it relates to the warranty and repre-
sentation portion of their agreements
(which I believe make the dealers insurers
of the liabilities being assumed under the
contract).

B. Lender Myth 2: “Privacy provisions?
Not to worry, we don't disclose customer
information”

To a lesser extent as time has progressed,
but still to an alarming degree, lenders may
not include language protecting their deal-
er partners from exposure under the
Gramm-Leach-Bliley (“GLB”) Act (15 USC
§ 6801, et seq.) and its offspring, the FTC
Safeguards Rule (16 CFR part 314). Again,
with the exception of the captives, who
will tend to send you addenda to address
these issues, most lenders will not incor-
porate language protecting the dealer
and/or assisting the dealer in meeting its
statutory requirements under GLB. Of
course, as in any contract negotiation, you
can either seek to modify the document
from the other side or simply provide the
lender with a blanket addendum to deal

with the issue. Depending on the willing-
ness of the lender to provide you with a
version of their agreement in a format
which will permit you to provide editorial
or “blackline” comments, you may want to
throw the ball in their court by simply pro-
viding them with what | refer to as a “pri-
vacy addendum,” stating, in pertinent part,
as follows:

Indemnification: Notwithstanding any-
thing contained in the Dealer
Agreement to the contrary, Dealer shall
have no obligation whatsoever to
indemnify, hold harmless and/or
defend the Lending Institution from
any actions, suits, losses, damages,
claims and/or costs, of any kind what-
soever, unless same arising solely from
the conduct of the Dealer. Lending
Institution shall indemnify, hold harm-
less and/or defend Dealer against any
and all actions, suits, losses, damages,
claims and/or costs of any kind what-
soever, arising out of the use of any
forms provided by Lending Institution
and/or Lending Institutions obligations
under the Gramm-Leach-Bliley Privacy
Act (“GLB").

Safeguarding Customer Information:
Lending Institution represents and
warrants to Dealer that Lending
Institution presently maintains, and
will continue to maintain and periodi-
cally test the efficacy of, appropriate
information security programs and
measures designed to ensure the secu-
rity and confidentiality of “Customer
Information” (as defined in 16 CFR
Section 314.2(b)). Such information
security programs and measures shall
include  appropriate  procedures
designed to (a) protect the security and
confidentiality of such information, (b)
protect against anticipated threats or
hazards to the security or integrity of
such information, and

time, also audit the security programs
and measures implemented by Lending
Institution pursuant to this Section,
and Lending Institution shall not
impose any fees or charges on Dealer,
its representatives or applicable gov-
ernmental regulators in connection
with any such audit.

Among the changes which you may elect
to request, this will clearly be among the
easier changes to sell to the other side.
After all, attempting to make an argument
that a request for the lender to be GLB -
compliant is not reasonable, just
doesn't pass the red face test. | have always
used this as a starting point for negotiation
and have had some considerable success in
using this argument to break down barriers
with the other side that their agreements
are not subject to modification.

C. Lender Myth 3: “We are not really try-
ing to make you the insurer of the trans-
action”

Typically, when you review the war-
ranties and representations that the lender
is attempting to impose, you will make the
argument, and properly so, that the lender
is attempting to make your client the
insurer of the consumer’s performance
under the terms of the contract and his,
her, or their truthfulness in making and
application for credit. The standard
response you will hear is that the dealer is
in a better position to assess the risk pre-
sented by the transaction and that, there-
fore, the warranties requested are only rea-
sonable under the circumstances. A review
of that which is typically requested reveals
this is plainly not the case. Standard
among the warranties requested (and those
which generally are not problematic) are
those which (i) relate to the state of title of
the vehicle being sold, (ii) pertain to cor-

continued on page 8

(c) protect against
unauthorized access (
to or use of such
information that
could result in sub-
stantial harm or
inconvenience to any
customer of Dealer.
Dealer, its representa-
tives and applicable
governmental regula-
tors may, from time to
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Message From Executive Director

When a conference
ends and the dust set-
tles 1 always like to
review what has hap-
pened, the good, and
the not so good. | am
very impressed with

the quality of our

Jack Tracey, CAE  Association’s first

two conferences.
The sessions are developed with much care
and thought and presented with great pro-
fessionalism. Everyone wants to contribute
to the collective knowledge of our mem-
bership. There is an uncommon amount of
valuable information being shared among
our members. Candid, provocative and
timely communications are hallmarks of
NADC conferences. If this assessment of
our organization is correct, all of our mem-

bers are better professionals because of
NADC. What a fine legacy to have devel-
oped in just two short years.

Those in attendance at the conference
acknowledged the conference quality
through the comments they made on the
evaluation forms:

« Great speakers and outlines
e Qutstanding

* Not only informative, but also entertain-
ing

« Qutstanding. Took a lot of nuts and bolts
notes to take home

e Excellent. What a great overview of
buy/sell concerns

e Good presentation for a very relevant sub-
ject
* \ery timely and useful

= Good speakers, substantive and they fol-
lowed materials

e This was an excellent program. Can't
wait until the next one

What could have been done better?
Some sessions should have been allotted
more time to cover their material. The
length of the first day’s program could have
been shortened. We will take all the com-
ments provided in the evaluations and use
the information to build next year’s event.

As I've said in the past, NADC will con-
tinue to improve through communication
among its members. As our membership
grows we enjoy the opportunity to learn
from a broader base of attorneys represent-
ing dealerships. Help us grow. Encourage
membership among your peers

US Department of Labor..
from page 1

» Executives, administrative, and profes-
sional employees (Note: On August 23,
2004 the United States Department of
Labor enacted new regulations under the
FLSA that redefine exemptions for over-
time pay for certain white-collar employ-
ees.)

e Salespersons, parts-persons, service
advisors and technicians (Note: It is cus-
tomary in the auto industry for techni-
cians to receive overtime pay)

* Finance employees (Note: two recent
decisions from federal appellate courts in
California and Colorado have challenged
this conclusion by ruling that finance
managers may be entitled to overtime
compensation.)

Employers are also required to maintain
certain records concerning covered
employees. There is no particular form of
recordkeeping, but the information must
be clearly and accurately recorded in order
to facilitate an investigation by the DOL.

Stevan LaBonte, Esq. is an Associate with
the firm of Bellavia Gentile & Associates,
LLP in Mineola, New York. He is part of the
fim's Automobile Dealership Law Practice
Goup. Mr. LaBonte has considerable expe-
rience in the field of dealership law having
spent the nearly 11 years with the Greater
New York Automobile Dealers Association

(GNYADA). He earned his J.D. fom the
Touro College Jacob D. Fuchsbeg Law
Center in Huntington, Long Island. Prior to
his tenue with the GNYADA, he served as a

Consumer Frauds Representative with the
New Yok State Departmen of Law, Office of
the Attorney General

Six elements of the gvo3 & A

SHRIFL NG

Assist in industry certific

About Gil Van Over

F&I Litigation Defense Is Not A Game Of Ch ance!

gvo3 & A ssociates
combined experience in working with automobile
dealerships to coordinate the development and
implementation of a Litigation Defense Strategy
for the F&IOffice as partof a dealership’s overall
risk management plan.

Conduct a risk assessment

Develop policies and pr ocedures

Train on expected beh aviors

Establish a tertia ry level audit pro cess

Implement corrective ac tion and document the changes

o Speaker at CPA, CFO, Deabr Association conferences
Published monthly in Dealer Magazine

Available for expert witness services

Who’s Who — F &I Mamgement & Techmwlogy Magazine
Association of Finance & Insurance Pofessionak mentor

gvo3 & Associat es
A Financial Services Risk Management Company

brings over 80 years

ssociates program:

ation

Formore information, please contact Gil at 312-961-9065
or visit our website at www.gv o3consulting.com
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NADC Board of Directors

President — Jonathan P. Harvey, Harvey
and Mumford LLP, Albany, NY

First Vice President — Rob Cohen, Auto
Advisory Services, Tustin, CA

Second Vice President — Mike Charapp,
Charapp & Weiss, LLP, McLean, VA

Treasurer — Patty Covington, Hudson
Cook, LLP. Hanover, MD

Secretary — Larry Young,
HughesWattersAskanase, Houston, TX

Gary Adams, Greater Cleveland Auto
Dealers Assoc., Brecksville, OH

Len Bellavia, Bellavia Gentile &
Associates LLP, Mineola, NY

Jerry Coker, Ford & Harrison LLP,
Atlanta, GA

Ronald Coleman, Davies Pearson PC,
Tacoma, WA

Gregory Gach, Gregory H. Gach,
Charlotte, NC

NADC Leadership

Tom Hudson, Hudson Cook, LLP,
Hanover, MD

Gene Kelley, Arnstein & Lehr LLP,
Chicago, IL

John Oyler, McNees Wallace & Nurick
LLC, Harrisburg, PA

Oren Tasini, Haile, Shaw &
Pfaffenberger, PA, North Palm Beach, FL

Executive Director — Jack Tracey, CAE,
Linthicum, MD

Standing Committee Chairpersons

= Executive — Jonathan Harvey
< Finance — Patty Covington

= Meetings and Conferences — Gene
Kelley

e Membership and Advancement — Mike
Charapp

= Sections Management — Larry Young
< Newsletter Editor — Rob Cohen

Section Chairpersons

= Bankruptcy and Debt Collection —
Larry Young

e Buy-Sell Agreements — Oren Tasini

e F&I — Chuck Geitner, Broad and
Cassel, Tampa, FL

» Federal and State Regulatory
Compliance — Tom Hudson

e Labor Law for Dealers — Jerry Coker,
Ford & Harrison LLP, Atlanta, GA

e Litigation — Len Bellavia, Bellavia
Gentile & Associates LLP, Mineola, NY

 Manufacturer Relations and Franchise
Issues — Ronald Coleman

» Sales and Advertising — Gary Adams

e Warranty and Fixed Operations —
Wayne Peters, Gearhiser, Peters,
Lockaby, Cavett & Elliott, PLL,
Chatanooga, TN

&
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complete industry reporting
and tracking

interactive state law
database

monthly newsletter

You’ve got a tough job...

we can make it easier.

sz, Counselor Library.com, ..c

The definitive online resource for consumer
credit compliance professionals

P v Visitus at www.counselorlibrary.com
or please call toll free 877-464-8326
for more information
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Full Members

Joseph Bruce
Phil Long Dealerships, Inc
Colorado Springs, CO
Robert Cruse
Liberty Automotive
Phoenix, AZ
Richard Karr
Gordon & Karr LLP
Chicago, IL
Joseph Marconi
Johnson & Bell, Ltd.

New Members

NADC welcomes the following new members:

Fellow

Susan BartkowskKi
The Towne Law Offices, PC.
Albany, NY

John Carpenter
Bernstein Shur
Portland, ME

Damian Hovancik

Whiteman Osterman & Hanna LLP

Albany, NY

Genevieve LaRobardier
Bressler, Amery & Ross, P.C.

Roy Tilsley
Bernstein Shur
Manchester, NH
Jacquelyn Trussell
Bressler, Amery & Ross, P.C.
Florham Park, NJ

Executive

T. Policastro

North Carolina Automobile Dealers Assn

Raleigh, NC

Associate

Chicago, IL Florham Park, NJ
. Steven Bryan
David Marsh Kalman Magyar Compli
Tulsa Automobile Dealers Assn Bressler, Amery & Ross, P.C. Portland, OR

Tulsa, OK Florham Park, NJ

Robert O'Koniewski Christopher Massey
Massachusetts State Auto Dealers Assn Bressler, Amery & Ross, P.C.
Boston, MA Florham Park, NJ

Bruce Terlep Jason Schoenberg
Swanson, Martin & Bell LLP Bressler, Amery & Ross, PC.
Lisle, IL Florham Park, NJ

O’Connor&Drew, P.C. &’;Counselor Library.com, i.c

OCD Consulting, LLC

Serving the Retail Automotive Industry for Over
Sixty Years

Litigation Support-Business and Shareholder
Disputes/Divorce/Manufacturer Disputes/IRS
Resolutions . Certified Business Valuations .

Real Car Guys with

Real Solutions for your

Clients’ Real Problems ways we make your job easier...

Kevin Carnes, CPA

1.617.471.1120 kcarnes@ocd.com
www.ocd.com

IIICARLAW® &

Dealership Brokering . Buyer's Due Diligence . 9
Internal Audits & Fraud Investigation . Michael McKean, SPOt @e[iﬂely
Strategic & Business Planning . Financial ) “7%55154; /iVA ) el
Planning . Traditional CPA Services. O mocdcomstingcom Visit us at WWW.counseIorllbrary.com
" i Vational
P AUl 800.576.9875
. -

I

DIXON HUGHE S~
Certified Public Accountants and Advisors

Silargest Automohile
4 u;.‘I]"eaIershlp Brok‘e‘rage Firm

Irvme ﬂ'r - Grand Haven,

High-Performance Dealerships O 113272 Ma"ha"aﬂ-'m

Professional Services Customized for

www.dixon-hughes.com/dsg
877.DLR.CPAS (357.2727)

www.nationalbusinesshrokers.com
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The Myths ... from page 4

porate structure of the dealer and compli-
ance with laws as they relate to licensure,
(iiii) state that the lender is getting true and
accurate copies of the buyers order and
other selling documents generated by the
dealer.

What is problematic are representations
and warranties which make the dealer the
guarantor of the transaction. While the
lender will tell you that these provisions
are contained in the agreement because
your client is in a better position to evalu-
ate the deal, don't believe them. Lenders
uniformly try to insulate themselves from
the risk of the deal and go so far, in some
instances, as to ask for representations and
warranties that they know do not comport
with their own standard practices. An
example of a few of the representations and
warranties which one sees are: representa-
tions and warranties as to the legal age and
capacity of the buyers, the signatures of the
buyers are genuine, the buyers have no
record or reputation for violation of laws
relating to intoxicating beverages and nar-
cotics, and all down payments are to be
made in cash. Clearly, without seeking to
modify the agreement, your dealer-client is
going to become the guarantor of the trans-
action as the lender originally intended.

The Cure
It should be noted that these representa-

tions would not be too significant but for
the charge-back language that typically fol-
lows the statement that the agreement is
non-recourse, and consequently, makes the
dealer liable to buy back the contract in the
event that any representation and/or war-
ranty proves to be untrue or incorrect. This
is what makes these agreements something
other than non-recourse. You can attempt
to negotiate with the lender to soften the
warranties and representations by inserting
“best efforts” or “commercially best efforts”
language. The other approach is to seek to
strike the chargeback language in the
agreement. This almost never works.
However, | have found some lenders
receptive to the idea that chargebacks
should only occur where there has been a
knowing and material breach and the
lender has been materially harmed thereby.

As a matter of logistics and practical
application, | would suggest that you ask
your dealer-client to negotiate these agree-
ments with your direct participation, as
counsel for the dealer, together with both
the lending officer and their counsel. Bank
officers can make a deal but can't make
legal decisions. The opposite is true of
their attorneys. By getting everyone togeth-
er and agreeing on modifications “on the
fly” you may find that you will be able to
dramatically shorten the time it takes to
complete the negotiation process.

Apart and aside from the utility of keep-

ing your current lenders honest, it is not
unheard of for the lenders that you deal
with today to leave the market. It may
become difficult if not impossible to
defend against audits on a deal-by-deal
basis with the passage of time. Vigilance
will keep your current lenders honest and,
over the long term, will keep your client
from facing charge backs from lenders who
decide to audit stale transactions; looking
for charge-backs that your client unwit-
tingly agreed to pay.

Les Stracher is a Shareholder with the
twenty-five member law firm of Rothstein
Rosenfeld Adler, PA, in Fort Lauderdale,
Florida. He is the Chairman of the firm’s
Automotive Law Practice Group. In that
capacity he advises dealers on mergers and
acquisitions for dealers throughout the
country, and concentrates on the advising
dealers on their day-to-day operations. Mr.
Stracher has been involved in numerous
buy-sells as well as complex corporate
structuring and third party negotiations
associated with these transactions as well
as other legal issues related to the represen-
tation of dealers including, franchise dis-
putes, fixed operations, consumer defense,
contractual review and compliance issues.

Special Workshop: California Car Buyer's Bill of Rights

10 am to 3 pm, June 23, 2006

Hilton San Diego Gaslamp Quarter

See page 2 for more information.

Dealership Assurance, Tax, Performance
Consulting, and Forensic Services

Contact:

Richard Kotzen at 954.489.7430

Marilee Hopkins at 312.899.7010

www.crowechizek.com

/N Horwath

Crowe

Crowe Chizek and Company LLC is a member of Horwath International Association, a Swiss
Association (Horwath). Each member firm of Horwath is a separate and independent legal
entity. Accountancy services in the state of California are rendered by Crowe Chizek and

Company LLP, which is not a member of Horwath. © 2006 Crowe Chizek and Company LLC

May 2006 page 8

DSG5060

NADC

MATIONAL ASSOCIATION
OF DEALER COUNSEL

Volume Il, Number 3
May, 2006
Rob Cohen, Editor
rob.cohen@autoadvisory.com
Defender, The NADC Newsletter is
published by the National Association
of Dealer Counsel
7250 Parkway Drive, Suite 510
Hanover, MD 21076
410-712-4037
Fax 410-712-4038
www.dealercounsel.com




