
A recent ruling by the Internal
Revenue Service shows that it contin-
ues to strictly construe the requirements
that allow payments under tool reim-
bursement plans to be treated as non-
taxable to dealership technicians. 

Most dealers have probably received
solicitations from companies proposing
to establish tool reimbursement plans.
The selling point is that a qualifying
reimbursement plan allows a dealer to
provide tool reimbursement payments
to technicians that are not taxable to
them. This allows the dealer to provide
additional benefits to technicians, it is
represented, with little additional cost. 

For a number of years, the IRS has

warned that it will carefully scrutinize
these plans. In Revenue Ruling 2005-52
(2005 WL 1819760), issued this summer,
the IRS showed just how strictly it will
apply its standards. 

In the Revenue Ruling, the IRS con-
sidered a tool reimbursement plan in
which the employees only record their
time worked requiring use of tools. The
employer converts the hours into an
amount to be treated as expenses based
on a statistical model. Using this statis-
tical process, the employer estimates
the tool expense incurred by employ-
ees based on the number of hours
worked, rather than requiring specific

OK, admit it. You have actually
thought about writing the Great
American Novel. After all, you’re a
lawyer, and lawyers deal with interest-
ing stuff. We all have a couple of hun-
dred war stories that would serve as the
basis for at least a few chapters. 

The thought of going to the mailbox
and picking up those royalty checks is
an enticing one, as is the thought that
writing can be done anywhere – the
beach, the mountains, wherever you
want to be when you aren’t doing your
lawyering work.

It was with these thoughts in mind
that I opened a mailing from an outfit

called SEAK. It was titled “Fiction
Writing for Lawyers,” and it was to be a
three-day workshop in Falmouth,
Massachusetts. The brochure described
the workshop agenda and the location,
and I admit that the location was a real
draw for me – I like Cape Cod, and I
could eat lobster at least three times a
day.

Now, I have a confession to make.
I’ve often had that thought. You know,
the one that goes, “How hard can it be?
Grisham’s dashing off book after book,
and he’s spending a good part of his
time, I suspect, counting his millions. I
could do that.” And by “that,” I mean
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write and count my millions.

But, I’ve never seriously thought
about trying to write fiction for a living.
I always suspected that I didn’t have the
imagination for plot and character cre-
ation. So if the workshop had been just
about fiction writing, I’d probably have
filed the brochure in my Walter Mitty/
Don Quixote file and forgotten about it.

But the brochure promised help for
the non-fiction author, as well. The first
day was a separate workshop on non-
fiction, and some of the course content
for the second and third days was the
sort of stuff – finding an agent, dealing
with publishers – that both fiction and
nonfiction writers need to know.

In addition, I rationalized, some of the
fiction stuff was bound to be helpful to
a nonfiction author, especially one who
often invents fictional characters to
make dry legal content come to life a
bit. And the two featured instructors,
Lisa Scottoline and Stephen Horn have
been on the New York Times Top Ten
fiction list, and seemed like they would
be great fun. Finally, my wife is a
writer, and she enthusiastically agreed
that we should attend.

Those were enough hooks for me.
You see, I have about 450 pages or so

of a nonfiction book pretty much done.
It’s about legal stuff for car dealers,
banks and sales finance companies. I
thought the workshop might actually
help me.

And did it ever. 

I won’t bore you with the details, but
by the end of the three-day session, I
had concluded that I did not need an
agent or a publisher. Having a book
printed is no big deal, I discovered,
although you need some professional
help to avoid having folks look down
their noses at your efforts. The so-called
“vanity press” publishers, will print any-
thing, and they will print what you send
them. That’s why so many self-pub-
lished books look like amateur efforts.

I learned that with the right profes-
sional help, it is virtually impossible to
tell a self-published book from a book
done by the “normal” publishing hous-
es. Specifically, you need a really savvy
proofreader, a professional editor and a
professional book designer. I’ve found
the first two, and I have a lead on a
good book designer.

I also learned that there are publishers
who will print on demand, and who
will handle the so-called “fulfillment”
chores. You don’t have to rent a ware-
house to store a couple of thousand
books, and you can contract for all the
invoicing, shipping and mailing. Cool.

In addition to being great fun and
permitting me to stuff myself with lob-
sters, the workshop kept me from mak-
ing some pretty elementary mistakes,
and saved me several thousand dollars.
If you’ve got that book lurking around
in your head – fiction or nonfiction – I
recommend a workshop like this very
highly.

Editor’s Note: SEAK is conducting its
5th Annual Legal Fiction Writing for
Lawyers workshop in Cape Code
October 20–22, 2006. For more infor-
mation, go to www.seak.com. 

Thomas B. Hudson, Esq. 
(tbhudson@hudco.com) is the Publisher
of Spot Delivery®, a monthly legal
newsletter for auto dealers, and the
Editor in Chief of CARLAW®, a monthly
report of legal developments in all states
for the auto finance and leasing indus-
try. He is also a partner in the Maryland
office of Hudson Cook, LLP.
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I am delighted to
report that the Fall
workshop, entitled
“Anatomy of a Buy-Sell,”
was attended by 46 peo-
ple, including four
speakers, Co-chair Gene
Kelley and two facilita-

tors. The entire
program may be

accessed on our website, and I urge you
to do so.My thanks to Gene, Jerry Coker,
Joe Aboyoun, Ron Coleman and facilita-
tors, Lyne Richardson, a partner in Ford
& Harrison’s Los Angeles office,and John
Hickey, of Planet Automotive. Oren
Tasini, the other Co-Chair, was digging
out of a hurricane and had to miss the
great San Diego weather.

In response to multiple comments
after our annual conference last Spring
in Atlanta, we set about presenting an in-
depth educational seminar on a timely
topic, with the added benefit of CLE
credit. This seminar dealt with the real
nuts and bolts of the acquisition or sale
of a dealership, with two speakers con-

centrating on the entire transaction
from initial client contact to closing,
from the buyer’s viewpoint and from the
seller’s viewpoint. Jerry Coker, Chair of
our Labor Law for Dealers Section,
spoke about the scary labor issues that
arise when a transaction takes place.
Jerry is well known throughout the
country and concentrates on labor law.
He is as experienced as anyone I have
seen, and his presentation was well
worth the price of admission. Joe
Aboyoun, one of our East Coast mem-
bers talked about the transaction from
the seller’s side and did a terrific job. He
has handled hundreds of such transac-
tions, and he was generous with his
expertise. Ron Coleman, one of our
board members, from Washington state
did a great job as clean-up hitter, touch-
ing on all the things everyone forgot. I
spoke on the transaction from the
buyer’s side and,as always at these work-
shops, got more than I gave. The work-
shop consisted of four one-hour presen-
tations, followed by two breakout ses-
sions where the audience and the speak-

ers met with a facilitator to discuss com-
mon problems and share solutions.
Again, I learned a lot.

We are all grateful to Rob Cohen and
Auto Advisory Services for being the
host of the Thursday evening cocktail
party.The food was superb and the con-
versation and camaraderie were just
marvelous.

The membership of NADC can look
forward to many more of these events,
but you have to tell us what topics are of
interest.We are in the planning stages of
our annual spring national conference,
and we must have your suggestions for
subjects about which you would like to
hear.Please let us know.There are 350 of
us, we are growing, we are successful,
and our membership is as generous a
group of professionals as I have ever
encountered. If you don’t believe me,
just look at the list serve.

Jonathan P. Harvey of Harvey and
Mumford LLP is President of the NADC
and can be reached by e-mail at 
jpharvey@harveyandmumford.com.

President’s Message

Jonathan P. Harvey
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substantiation of actual tool expendi-
tures by the employees.

The Ruling notes that there are three
specific tests to determine whether pay-
ments under a tool reimbursement plan
can be excluded from income by the
employee. These are:

1. Is there a business connection for the
payments? This is satisfied if the pay-
ments are advances, allowances, or
reimbursements only for business
expenses that are allowable as deduc-
tions.

2. Are the expenses substantiated? The
employee must substantiate actual
expenses within a reasonable time
frame. 

3. Does the arrangement provide for
the return of excess payments? The

employee must be required to reim-
burse the employer within a reasonable
period of time for any amount
advanced in excess of substantiated
expenses.

For a plan to qualify, it must meet all
three tests. 

In considering the plan before it, the
IRS held that it did not qualify as an
“accountable plan” allowing the
employee to disregard the payments as
income because it did not meet the
second and third tests. Specifically, the
statistical averaging method used by the
employer, according to the IRS, may be
sufficient to make a determination
whether the payments have a “business
connection,” but it is not appropriate to
meet the substantiation requirement.
Only substantiated actual expenses may
be reimbursed under a qualifying plan.
Also, any plan must require reimburse-
ment of excess payments over substan-
tiated expenses. The IRS will not even

allow the employer to report the excess
payments as income. 

The technical nature of the rules
applicable to tool reimbursement pro-
grams, as well as the continuing prac-
tice of the IRS to strictly construe the
rules applicable to these programs,
makes implementation of a tool reim-
bursement plan something that must be
done carefully. The dealership’s tax
advisor should review the program and
agree that it meets the qualifications
required by the IRS to allow payments
under the program to be disregarded as
income by the employees involved.

Michael Charapp is a partner with
Charapp & Weiss, LLP in McLean, VA.
He is Second Vice President of the NADC
and serves as Chairman of the
Membership and Advancement
Committee.
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NADC Board of Directors

President — Jonathan Harvey,
Harvey and Mumford LLP, Albany, NY

First Vice President — Rob Cohen,
Auto Advisory Services,Tustin, CA

Second Vice President — Mike
Charapp, Charapp & Weiss, LLP,
McLean,VA

Treasurer — Patty Covington,
Hudson Cook, LLP, Hanover, MD 

Secretary —  Larry Young,
HughesWattersAskanase, Houston,TX

Gary Adams, Greater Cleveland Auto
Dealers Assoc., Brecksville, OH

Ronald Coleman, Davies Pearson PC,
Tacoma,WA

Gregory Gach, Gregory H. Gach,
Charlotte, NC

Tom Hudson, Hudson Cook, LLP,
Hanover, MD

Gene Kelley,Arnstein & Lehr LLP,
Chicago, IL

John Oyler, McNees Wallace & Nurick
LLC, Harrisburg, PA

Oren Tasini, Haile, Shaw &
Pfaffenberger, PA, North Palm Beach,
FL

J. Cary Tharrington, Sonic Automotive,
Inc., Charlotte, NC

Executive Director — Jack Tracey,
CAE, Linthicum, MD 

Standing Committee Chairpersons

• Executive — Jonathan Harvey

• Finance — Patty Covington

• Meetings and Conferences — Gene
Kelley

• Membership and Advancement —
Mike Charapp

• Sections Management — Larry Young

• Newsletter Editor —  Rob Cohen

Section Chairpersons

• Bankruptcy and Debt Collection —
Larry Young

• Buy-Sell Agreements — Oren Tasini 

• F&I — Chuck Geitner, Broad and
Cassel, Tampa, FL

• Federal and State Regulatory
Compliance — Tom Hudson

• Labor Law for Dealers — Jerry Coker,
Ford & Harrison LLP,Atlanta, GA

• Litigation — Len Bellavia, Bellavia
Gentile & Associates LLP, Mineola, NY

• Manufacturer Relations and
Franchise Issues — Ronald Coleman

• Sales and Advertising — Gary Adams

• Taxation — Stephen A.Moore,McNees
Wallace & Nurick,Harrisburg, PA

• Warranty and Fixed Operations —
Wayne Peters, Gearhiser, Peters,
Lockaby, Cavett & Elliott, PLL,
Chatanooga,TN

NADC Leadership
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Each month we list members who joined 
the previous month. 

New Members

Full Members

John Bronstein

Ramsey Bronstein & Dayton

Los Angeles, CA

Johnnie Brown

Pullin, Fowler & Flanagan, PLLC

Charleston, WV

Dan Downey

Austin, TX

Andrew Fagan

Andrew L. Fagan, Attorney At Law

Santa Rosa, CA

Kevin Graham

Grimm, Vranjes, McCormick &

Graham

San Diego, CA

Howard Greenberg

Semanoff, Ormsby, Greenberg &

Torchia, LLC

Jenkintown, PA

Steven Klein

Cole, Schotz, Meisel, Forman &

Leonard, P.A

Hackensack, NJ

Peter Madison

Peter J. Madison, Attorney at Law

New York, NY

Anthony Molino

Molino & Associate

Los Angeles, CA

Bruce Mundy

Bruce R. Mundy

Reno, NV

Thomas Paxton

Garan Lucow Miller PC

Detroit, MI

Stephen Traflet

Traflet & Fabian

Morristown, NJ

G. Jeffrey Vernis

Vernis & Bowling

North Palm Beach, FL

Steve Weakley

Duncan, Weakley & Bressler

San Antonio, TX

Executive

Tim Jackson

Colorado Automobile Dealers

Association

Denver, CO

Ruth Lemmon

West Virginia  Automobile & Truck

Dealers Association.

Charleston, WV 

Fellow

Henry Burt

CarMax Business Services, LLC

Glen Allen, VA

Janet Freeman

Sapp & White, P.C.

Austin, TX

Cy Hill, Jr.

Pullin, Fowler & Flanagan, PLLC

Charleston, WV

Tammi McCoy

Colorado Automobile Dealers

Association

Denver, CO

Brenda Moffitt

Gadsby Hannah LLP

Boston, MA

John Murray

McGloin, Davenport, Severson and

Snow

Denver, CO

Bryan Price

Pullin, Fowler & Flanagan, PLLC

Charleston, WV

Associate

Richard Kotzen

Crowe Chizek & Company LLc

Fort Lauderdale, FL
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State CLE Credit Status
Arizona Accepts certificate of attendance
California Application pending
Colorado 5 hours CLE credit
Florida 5 hours CLE credit
Georgia 4 hours CLE credit
Illinois Application pending
Indiana 4 hours CLE credit
Massachusetts Accepts certificate of attendance
Minnesota Application pending
Missouri Application pending
Montana 4 hours CLE credit
New Mexico Application pending
New York Accepts credit of jurisdictions with

which it has reciprocal agreements*
North Carolina 4 hours CLE credit
Oklahoma 5 hours CLE credit
Oregon 4 hours CLE credit
Pennsylvania Application pending
Texas 4 hours CLE credit
Washington 5.5 hours CLE credit
Wisconsin 6.5 hours CLE credit

* including CA, CO, GA, IN, NM, OK, OR, PA, WI listed above

CLE Credit Update
The NADC Workshop: Anatomy of a Buy-Sell

took place November 3-4, 2006.  There were
46 people in attendance for the four sessions
that covered the spectrum of buy-sell transac-
tions. An open forum provided attendees the
opportunity to ask questions and discuss the
topics.  

We applied for CLE credit to all states
requested by attendees. The accompanying
table shows the responses to those applica-
tions to date. All attendees should have
received certificates of attendance, and lists of
attendees are being sent to the appropriate
state agencies.


