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Advertising comes in many forms for an automobile dealership.  They can include the 
following:

1. Newspapers
2. Magazines
3. Direct Mail
4. Television
5. Radio
6. Billboards
7. Internet



One of the things we have to review and appreciate is 
that our responsibility covers all mediums of 

advertising.  Advertising quality and compliance can 
change from medium to medium, and sometimes is not 

easily carried over.



• The FTC Act broadly prohibits unfair or deceptive 
acts or practices in or affecting commerce.

→ Deception
 A material representation or omission-Cost information is presumed material
 Likely to mislead 
 Consumers acting reasonably under the circumstances.

→ Unfairness
 A practice that causes or is likely to cause
 Substantial injury to consumers
 That is not reasonably avoidable by consumers themselves
 And not outweighed by countervailing benefits to consumers competition. 

• Flexible law that can be applied to many different 
situations, entities, and technologies.



• Representations can be express or implied 
- Express claims directly represent the facts

- Implied claims do this in an indirect or
oblique manner

- Advertisements: Look at the “net impression”
• Representations

- Does not require showing of intent



• Disclosures – to be effective
• Clear and conspicuous to convey the information that qualifies the claim
• Noticed and understood by consumers

• Representations
• Can occur at any point in the sales process

• Ads and marketing
• Training materials
• Greeting, as customer walks into dealership
• Test drives
• Point-of-sale
• Finance or lease discussion
• Add-ons presentation



• The 4 Ps
• Prominence – Can consumers see and read it, or hear it (caution: mouse print; 

rapid fire delivery)
• Placement – Is it where consumers would look (caution: turned sideways on the 

ad)
• Proximity – Is it near the claim it qualifies (caution: back of direct mail; 

multiple clicks away)
• Presentation – Is the wording and format easy for consumers to understand 

(caution: jargon or technical terms; buried in fine print; multiple asterisks; grey 
print; loud music.



• Common Problems Encountered in Advertising
1. Free, gift or bonus
2. “Let’s trade keys.”
3. “Liquidation Sale!”
4. “We pay off your trade no matter what you owe.”
5. This offer is not available to the general public.
6. “Special test market event.”
7. All makes and models available.
8. Lenders on site.
9. Millions of dollars in auto loans available.
10. Prices so low they cannot be advertised so as to not disturb other 

dealer’s business.
11. We finance your future not your past.
12. Everything must go regardless of profit or loss.
13. We have made special acquisition of vehicles for this event.
14. Your job is your credit.



• TILA and Regulation Z
• Applies to open-end and closed-end credit

• For closed-end credit advertising – installment lending
• Any media
• Any advertiser (not just creditors)
• Media is not liable

• Advertisement is broadly defined
• A commercial message in any medium that promotes, directly or indirectly, a 

credit transaction.



• Actual available credit: May only advertise credit terms that actually 
are or will be arranged or offered by the creditor
• Accuracy
• Currency 

*Be careful about advertising Rebates *
• Finance charges: If the advertisement shows a rate of finance charge, it 

must contain the “annual percentage rate” or “APR”
• A simple interest rate may be disclosed but not more conspicuously than the APR
• If the rate may be increased after consummation, the ad must state that fact.



• Trigger terms: Advertisements with trigger terms must clearly and 
conspicuously include required information.
• Triggers

• Amount or percentage of down-payment
• Amount of finance charge
• Number of payments or length of credit
• Amount of any payment

• Required information
• Amount or percentage of down-payment
• Terms of repayment – essentially: the number, amount, and timing of payments; (unit 

cost disclosure is okay: 48 monthly payments of $27.83 per $1,000 borrowed); caution: 
must disclose the full payment obligation

• APR



• Regulation M
• For consumer lease advertising

• Any media
• Any advertiser (not just lessors)
• Media is not liable

• Advertisement is broadly defined
• A commercial message in any medium that promotes, directly or indirectly, a 

consumer lease transaction.



• Actual available leases: May only advertise lease terms that the Lessor 
usually and customarily leases or will lease

• Total amount due at consummation or deliver
• Except for a periodic payment, any positive or negative reference to a charge that is part 

of the total amount due at consummation or delivery cannot be more prominent than the 
total amount due

• Third-party fees that vary by state or locality (such as taxes, license, or 
registration)
• The advertisement may state the total amount due at consummation or delivery, or the 

payment amount, and include the fees based on a particular state or locality and explain 
that fact and that they vary by state or locality; or the ad may exclude the third-party 
fees and state that fact.



• Trigger terms: Ads with trigger terms must clearly and conspicuously 
include required information:

• Regulation M (Closed End Leases)
• Lease advertising, like finance advertising, is all about trigger terms.  If you advertise 

either a monthly payment or anything about the drive off (for example, cap cost 
reduction, security deposit, no down payment, etc., it will trigger the need for the 
following disclosures:

1. A clear statement identified the transaction as a lease;
2. The number, amounts and period of scheduled payments;
3. The total amount due on or before delivery date; and
4. A statement indicating whether or not a security deposit is 

required.

All of the above disclosures must be clear and conspicuous.  Also, be aware of the 
“equal prominence rule.”  This aspect of federal law says that if you state anything at all 
about any component of the drive off, such as “no down payment,” then the total 
amount that is due at the time of the delivery must be disclosed no less prominently 
than any such component.



• Lease rates – special rules
• A special disclosure must be placed near the lease rate: this percentage may not 

measure the overall cost of financing the lease
• Except for the above notice, the rate cannot be more prominent than any required 

terms in the ad
• You cannot refer to the lease rate as “annual percentage rate, “ “annual lease rate,  

or equivalent term”























Damage Disclosure
Vehicle History Reports



 In addition to FTC Act prohibiting unfair or deceptive acts and 
practices, there are state consumer protection laws 
 Civil penalties
 Private causes of action
 Statutory damages 
 Actual damages
 Punitive damages 
 Attorney fees 

 Most common violation is material misrepresentation – failure to 
disclose damage that has been repaired prior to sale



 Dealers should disclose prior damage to customers discovered 
by:  
 Service history 
 Visual inspection
 Carfax or other vehicle history reports
 Inventory damage
 Trade statements

Train sales staff on how to sell repairs of prior damage



 Best Practice
 Damage Disclosure Form in all deals
 If Damage known then disclose
 If No Damage known then disclose 
 Include limitation of CarFax or other vehicle history reports 

 Sample Limitation: 
“Vehicle history reports are a third-party report which are wholly 
independent from Dealer. Dealer is not responsible for, and has not verified, 
the accuracy or completeness of the information contained in the report. 
Dealer accepts no responsibility and expressly makes no warranties or 
guarantees as to the reliability of the information contained in the report.”





 FCRA requires a “permissible purpose”
 Credit Application is consumer’s permission to access their 

credit report 
 Violation can result in: 

 Actual/statutory damages
 Attorney fees
 Punitive damages if violation is willful



 Best practices: 
 Credit application should be
 Complete
 Discloses that customer is applying for credit
 Authorizes Dealer to submit credit application to lenders

 Limit ways to apply 
 No permission over phone/text/email 
 No completion out of Dealer except online



 Best Practices: 
 Have process before credit report is accessed
 Salesperson enters information into CRM
 Consumer reviews for accuracy before signing
 Sales Manager verifies endorsement before accessing credit report 
 Most Lender Agreements require that Dealer has  consumer’s credit 

application before appearing on any platform for their access to the 
consumer’s report



 Unwinding a credit report accessed in error is a complicated 
process and requires 
 The consumer’s participation 
 A written statement by the Dealer that the report was pulled in error
 Civil liability under FCRA possible
 Breach of Lender Agreement



 Overview
 Gramm Leach Bliley (GLB) Act generally governs disclosure by a

“financial institution” of a person’s personal information to “non-
affiliated” third-parties.

 FTC considers a dealership’s leasing and credit sale activities to qualify it
as a financial institution.

 Privacy Rule does not apply to business transactions, including sole
proprietors acting in a business capacity.



 Customers v. Consumer
 Consumer 
 A person who initiates the process of obtaining from your dealership a 

financial product or service to be used for personal, family or household
purposes.

 Someone who just walks in and looks around and provides a name and 
contact information is not a “consumer” under the GLB.

 However, if the person applies for credit and allow you to run a credit 
check they are a consumer, regardless of whether credit is ultimately 
extended.

 Duties to a Consumer:
 You only need to provide Privacy Notice if you plan on disclosing non-

public personal information about the consumer to a non-affiliated third-
party.

 Does not apply to cash customers as long as cash customer does not 
provide you with non-public personal information.

 Does not apply to credit card customers.



 What is “non-public personal information”?
 The term “non-public personal information” (NPI)

means “personally identifiable financial
information” that a financial institution collects
about an individual in connection with providing a
financial product or service, unless that information
is otherwise “publically available.”

 This could mean any information that a person
provides to lease or finance a vehicle including such
simple information as name and address.

 Includes such other information as income, social
security number, account numbers, payment history
and loan balances.

 Also includes information obtained from individuals
to obtain credit for service or parts.



 What is an affiliate?
 An affiliate is any company that controls, is controlled by or is under 

common control with another company.
 Control can arise from 3 ways:
 Ownership;
 Control over election of majority of directors, trustees, general partners or similar 

people;
 Power to exercise, directly or indirectly at controlling influence over the 

management or policies of the company.



 Affiliate Sharing Rule
 The Affiliate Sharing Rule governs whether or how

certain customer credit information can be shared
among affiliated entities.

 Affiliates may share information about the entity’s
transactions or experience with the customers.

 If you share other information about a customer or
consumer’s credit worthiness to an affiliate or allow
your affiliate to market to the customer or consumer,
you must provide an Opt-Out Notice. This Opt-Out
Notice must be included within the Dealers’ Privacy
Notice.



 What is the Affiliate Marketing Rule?

 The Affiliate Marketing Rule generally provides that
information shared among affiliates, including both
transaction and experience information, as well as
creditworthiness information, CANNOT be used by
the affiliate for marketing purposes unless the
consumer has received another notice of such use,
and another opportunity to opt-out, and the
customer does not opt-out.

 This can be included on the Model Privacy Notice
also.



 When should the Notice be provided to the 
customers or consumers?
 To “consumers” only if you plan on disclosing NPI 

to nonaffiliated third-parties.
 To “customers” when they execute a credit or lease 

transaction.
 Must be a signed acknowledgement.
 Cannot force customer to accept or sign, simply note 

refusal on form and maintain a copy for your file.
 E-delivery possible, but may be difficult to comply 

with.
 Must be provided on an annual basis if ongoing 

relationship, i.e. buy-here pay-here.
 If dealership sells or assigns retail contract, customer 

relationship ends.



Source NADA.



 Opt-Out Notices

 If NPI is going to nonaffiliated parties, Opt-Out Notice 
must be delivered at the time of the Privacy Notice.

 These can be combined.
 Dealership must develop a system to keep track of opt-

out customer or consumers.
 Can’t force customer to decide opt-out at time of 

transaction.
 Customer has to be provided a “reasonable opportunity” 

to opt-out i.e. thirty (30) days.
 Opt-Out good for life if combined on Privacy Notice or

five (5) years if provided separately.



PRIVACY NOTICE



• Background
• The Fair and Accurate Credit Transactions Act of 2003 (FACT Act) significantly

amended the Fair Credit Reporting Act (FCRA).
• The FACT Act created a number of new duties for dealers, many of which

pertain to identity theft prevention, i.e Red Flags.
• Title III of the FACT Act created the obligation to enhance the accuracy of

credit reports.

Risk-Based Pricing Rule



• Section 311 of the FACT Act

• . . . If any person uses a consumer report in connection with
an application for, or a grant, extension, or other provision of,
credit or material terms that are materially less favorable
than the most favorable terms available to a substantial
proportion of consumers from or through that person, based
in whole or in part on a consumer report, the person shall
provide an oral, written, or electronic notice to the consumer
in the form and manner required by regulations prescribed in
accordance with this subsection.

Risk-Based Pricing Rule



• This Section 311 is intended to compliment the FCRA’s Adverse Action Notice
requirement.

• Whereas Adverse Action Notice’s typically arise in the context of a declination
of credit, a Risk-Based Pricing Exception Notice arises in the context of credit
being granted, but on less favorable terms.

Risk-Based Pricing Rule



• Why does it apply to automobile dealers?
• The risk-based pricing notice will generally apply to “any

creditor that engages in risk-based pricing and uses a credit
report to set the terms on which credit is extended to
customer.”

• The agency determined that “the automobile dealer’s use of
a consumer report to determine which third-party financing
source is likely to purchase the retail installment contract, and
at what “buy rate,” and to set the annual percentage rate
based in part on the “buy rate,” is conduct that fits squarely
within the description of risk-based pricing.”

• This rule does not apply to lease transactions.
• This rule does not apply to the extension of business credit.

Risk-Based Pricing Rule



• Model Notices
• There are five (5) model notices.
• Two (2) pertain to the Exception Notice, and are the ones we will focus on:

• When a credit score is available for the consumer credit applicant.
• When a credit score is unavailable.

Risk-Based Pricing Rule



• Who should receive this notice?
• Every customer who applies for credit.
• If two customers jointly apply, a separate notice must be

provided to each credit applicant.
• Each separate notice must contain only the credit score of

the consumer, and not the joint applicant to whom another
notice is provided.

• The rule distinguishes between a joint applicant and a
“guarantor, co-signer, surety, or endorser,” – these individuals
are not applying for credit and a separate notice is not
required for them.

Risk-Based Pricing Rule



• Timing
• The Exception Notices must be provided to the consumer applicants “as soon

as reasonably practical after the credit score has been obtained, and in any
event, at or before the consummation in the case of a close-end credit.”

• Best Practice: provide the Exception Notice upon receipt of the credit score.

Risk-Based Pricing Rule



• Specific Requirements:
• The consumer’s current credit score.
• The date on which the credit score was created.
• The name of the credit reporting agency (CRA), providing

score.
• Range of possible credit scores and the credit scoring model

used to generate the credit score.
• Statement of bar graph showing consumer how their score fits

compares to other consumers.
• Forward information that educates the consumer about credit

reports and credit scores and credit contact information.

Risk-Based Pricing Rule







• Compliance Procedures

• A written policy will be required.

Risk-Based Pricing Rule



• Suggestions for Policy Include:

• Appointment of a BPR compliance officer.
• Procedures that your employees will follow.
• Procedures mandating initial and periodic training.
• Procedures mandating periodic audits and retention of policies to

demonstrate compliance with our BPR compliance policy.

Risk-Based Pricing Rule



• Enforcement

• No federal private cause of action for violating Section 311 -Enforcement will
be the FTC in conjunction with new Bureau of Consumer Financial Protection.

Risk-Based Pricing Rule



• FTC Penalties

• Injunctions to civil penalties up to $4,111.00 for each knowing violation.
• Failure to comply with consent orders can create fines of over $40,000 for

each future violation.
• It is also possible that violation could subject the dealer to state law claims

under “unfair and deceptive acts or practices.”

Risk-Based Pricing Rule



• Miscellaneous

• Many DMS providers will provide the contextual information that must
accompany the credit score on the Exception Notice.

• NADA has drafted a Risk-Based Pricing Rule Guide which can assist.

Risk-Based Pricing Rule



Adverse Action:  A Primer
Federal law prohibits discrimination in any aspect of a 
credit transaction. Under the Equal Credit Opportunity 
Act ("ECOA"), you cannot treat a credit applicant less 
favorably because of color, religion, national origin, 

sex, marital status, age, or because the applicant relies 
on social security, welfare, or other public assistance. 
This law also requires you to give a notice, called an 
"adverse action notice," under certain circumstances, 

such as denying a request for credit. 



Adverse Action:  A Primer

A related law, the Fair Credit Reporting Act ("FCRA"), also may require 
you to give an adverse action notice (which may be combined with the 
ECOA notice) if a credit report or information from a third party other 
than a credit reporting agency ("CRA") is involved in an adverse credit 

decision.



Who Does this Apply To:
- The ECOA applies to all "creditors" as defined in the

Act and its regulations.

- The adverse action notice requirements apply to
"participating creditors"—that is, creditors who
"regularly participate in a credit decision," including
setting the terms of the credit.



Who Does this Apply To:
- As a dealer, you also are a "participating creditor" if 

you "regularly participate in a credit decision." 

- If you only refer customers or prospective customers 
to creditors or select or offer to select creditors from 
whom the customer will directly request credit, you 
are what is called a "referral creditor." 



Who Does this Apply To:

- Referral creditors are not required to give adverse action notices,
although they are still subject to the ECOA's rules against illegal
discrimination.

- A dealer has been deemed to "participate in a credit decision" when
the dealer merely forwards the customer's application to a bank or
finance company for its determination.



Who Does this Apply To:

- Dealers also have been deemed to "regularly
participate in a credit decision" in a spot
delivery/conditional delivery credit sale. Under some
interpretations, a dealer may "regularly participate in a
credit decision" because the dealer regularly signs the
retail installment sales agreement before sending it to
a bank or other finance source.



Who Does this Apply To:
The FCRA also requires you to send a notice whenever 
your "adverse action" as defined in the ECOA is based 
on a consumer report or on other information from a 

third party. (A "consumer report" includes such items as 
a credit report or credit score from a credit bureau.) 

Therefore, if you are a "participating creditor" under the 
ECOA and you use a consumer report in taking an 

"adverse action," you need to send an FCRA adverse 
action notice, which can be combined with the ECOA 

adverse action notice.



What is an Adverse Action?
Under the ECOA:

- A dealer who is a “participating creditor” must issue an 
adverse action notice if the dealer has taken "adverse 
action." 

- The term "adverse action" means refusing to grant credit in 
substantially the amount or on substantially the terms 
requested in a written or oral application. Significantly, 
"adverse action" includes the making of a counteroffer to 
grant credit in a different amount or on other terms unless 
(and only unless) the customer uses or expressly accepts 
the counteroffer. If the customer doesn't use or expressly 
accept the counteroffer, then there is adverse action.



Adverse Action

• Adverse Actions are required in three (3) situations:
• When a dealership takes a credit application from a customer but does not 

send it to any financial source;
• When a dealership unwinds or re-contracts a spot delivery/conditional 

delivery deal; and 
• When the customer rejects the final offer of credit terms.



In other words, if the deal does not get done the 
consumer must get an Adverse Action Notice.

Adverse Action







RECALL DISCLOSURE 
NOTICE 



RECALL DISCLOSURE NOTICE

• Failure to disclose the recall status of vehicle at sale can be
• a deceptive practice
• a material misrepresentation
• a franchise violation
• open the Dealership to civil liability. 

• NHTSA.gov/recalls



RECALL DISCLOSURE NOTICE

• Best Practice – Have a Recall Notice for all Deals that disclose:
• Vehicle of Dealer’s make has recall and there is remedy (most likely done 

before sale)
• Vehicle of Dealer’s make has recall with no remedy (grounded if safety recall)
• Vehicle not of Dealer’s make has recall with remedy 
• Vehicle not of Dealer’s make has recall with no remedy
• Dealership is unable to determine if there is an open recall



FTC USED CAR RULE
BUYERS GUIDE



BUYERS GUIDE
• The requirement to post a Buyers Guide comes from the 1985 federal 

regulation known as the FTC Used Car Rule 
• Purpose of the Buyers Guide

• Disclose the major mechanical and electronic systems that can fail in a used 
vehicle 

• Disclose any warranties that are applicable on the vehicle 
• Ensure that the buyer knows who to contact if they have a complaint after the 

sale

• Regulatory penalties for violating the FTC Used Car Rule can be over 
$40,000 per occurrence



BUYERS GUIDE



BUYERS GUIDE



BUYERS GUIDE

• Buyers Guide MUST be posted on all used vehicles BEFORE
• A vehicle is displayed for sale 
• A customer is permitted to inspect a vehicle 
• Even if the vehicle is not fully prepared for delivery

• Best practice
• Have a designated location for vehicles not yet available for customer 

inspection 
• Have a “NOT AVAILABLE FOR SALE” sticker in the window



AUDITING



AUDITING

• Dealerships create and modify operational processes to meet 
compliance requirements and avoid risk of loss 

• Dealerships train on these processes to effect their compliance and 
risk avoidance goals. 

• But how do Dealerships know if all they are getting the protection 
they need? 

PROCESS + TRAINING +  AUDITING
= COMPLIANCE & RISK MGMT



AUDITING

• Best Practice is to identify 
• What processes you need to audit
• What employees are responsible for those processes
• The frequency of the audits 
• Auditor

• Outside Counsel/ In-House Counsel
• Vendor
• Management Employee



AUDITING

• Best Practices
• Establish and share regular audit periods
• Allow time to prepare/conduct the audit
• Advise staff audit is coming 
• Regularity reveals important trends over time
• Create and distribute an audit report
• Use an audit format that is easily understood 
• Present your findings in an impactful way by referencing potential fines and 

civil liability



AUDITING

• Engage Dealership staff in review of Audit Report
• Provides an opportunity to praise staff for audit successes
• Provides staff an opportunity to explain their understanding of processes
• Provides staff an opportunity to be part of solutions to challenges revealed in 

audit 
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