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I.  INTRODUCTION

A key element in establishing long-term relationships between reps and manufacturers is a balanced and well-written agreement.  The purpose of this package is to educate both manufacturers and reps on how to structure a contract that works well for both and takes into account the uniqueness of their particular situation.

Because each relationship is unique, arriving at a final agreement is a two-step process, negotiating the terms of the agreement first, and then putting those terms into correct legal language.  We strongly recommend retaining an attorney for the second step.  If you need an attorney, please contact MANA, as we have a list of lawyers knowledgeable and experienced about the rep business.  Wording that may seem to mean one thing to non-legal people may have an entirely different meaning in the eyes of the law.

When a rep and a manufacturer have completed the due diligence process and are ready to start the contractual phase, the two most common scenarios are:

· The manufacturer sends the rep the contract they use with the other reps in their network.

· Or the rep sends the manufacturer the contract version they want them to sign.

In either case, the recipient of the other’s contract is probably not going to be satisfied with what they’ve received and will want to incorporate changes.  Incidentally, this is a good time for us to mention the fact that there is no legal requirement that all the reps for a manufacturer have to sign the exact same agreement.  As already mentioned, each relationship is unique, so contracts must differ.

Our recommendation is to go through the offered agreement and make sure that all the essential clauses are covered, using the MANA guidelines as the basis for comparisons. If all the clauses are not covered, negotiate to have what’s missing included.

If you are going to be the sender of the MANA contract, we suggest you tell the other party this is the MANA agreement and point out any changes that were made to suit the uniqueness of the relationship.

We strongly urge those who use this set of documents to take some time to study and thoroughly learn the background and rationales for each of the clauses.  Having the knowledge as to why a clause should be in an agreement will make you a stronger negotiator.  If a certain clause is of importance to you, use other resources to gain even more information that will help you sell your point.  Some are included as part of this package.

Telling the other party you want a certain clause in the agreement “because it’s in the MANA agreement” is not a strong negotiating argument.

The sample agreements that are part of this package are not “standard” agreements.  Given the variety of products and customer types served my MANA members, a “standard” agreement is not a reality.  The initial term of the agreement, the termination clause, the rights upon termination will all vary, that’s why these are called guidelines.

Please note the background and rationales are not listed in the same order as in the sample agreements.  They are listed in order of importance.  For example, there should be no doubt that Paragraph 11 “Rights upon Termination” will require considerable more thought and negotiation than Paragraph 1 “Appointment and Acceptance.”

We want to mention the special situation where the principal has no existing business to turn over to the rep in a territory.  This is a high-risk venture for the rep and the current standard is for the manufacturer to share in the risk by means of a “Shared Territory Development Fee.”  We recommend reading the Developing New Markets with Field Sales Reps White Paper referenced in the resource list.  There is a separate section devoted to developing new markets at the end of the package.

If there is existing business, it is important to share it with the rep.

We cannot emphasize enough the value of creating the correct agreement from the start.  It’s much easier to negotiate the agreement you need at the start than trying to go back and try and change terms later on.  Keep in mind that “later on,” the dollar amounts involved will be significantly greater than they are today.

This is particularly true if you are a “start-up” rep.  The temptation is to blindly sign the contract offered by the principal and this could cost you dearly at some future point.  Do not be afraid to negotiate – if your requests are reasonable and valid, the principal should consider them and by doing so, you will gain more respect in the eyes of the principal.

If they are not willing to negotiate, you have to ask the question:  Is this really a “Partners in Profits” relationship or a win-lose situation that quickly turns into a lose-lose?  This point emphasizes the need for both parties to get to know each other well before getting to the agreement negotiating point and learning whether the other party is willing to enter into a true partnership relationship is one of the key issues to learn.

MANA also recommends carefully reviewing contracts on an annual basis.  The world is changing and changing at an ever-increasing pace.  An agreement that makes sense today may not make sense for both of you ten years from now.

One final word of advice – don’t ever sign an agreement without reading it over first.  This should be very obvious, but we hear too many instances where it happens.  Don’t do it!

We’re also going to repeat something we said before:  When it comes time to put in writing the negotiated terms, get professional help from an attorney that understands the rep business.  Don’t rely on your own wording; it may not stand up in litigation.
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 III.
Background and Rationale

For Sales Representative-Principal Agreement Guidelines

The final agreement between a sales representative and a principal may contain up to 18 different clauses.

This section of the agreement package explains the importance of each of the 18 clauses and the background and rationale on why each needs to be included in an agreement.

The order in which the rationales and backgrounds for each paragraph are presented are not in the same order as the final agreement itself.  The reason for this is we want to address those issues of higher importance first.  The agreement paragraph number will be referenced at the end of each section.

10.)  TERM OF AGREEMENT AND TERMINATION
The initial term of an agreement covers the period during which neither party can terminate without cause.  Without the inclusion of a defined term, courts will consider the agreement as an “At Will” relationship in which case it can be terminated by either party without cause, it can be terminated at any time only by mutual agreement or for cause such as fraud or bankruptcy.  

The reason for the initial term is that if both parties are not willing to expend the effort for at least that term, it probably should not be done at all. Typical gestation periods from the time the sales opportunity is first located until it is booked run from six months on the low end to two or three years or even five in some cases. The initial term should be negotiated to fit the sales’ cycle of the product and should allow the rep an opportunity to start earning a return on their investment in developing the territory.

There is a misconception on the part of manufacturers new to working with reps that orders will start to flow as soon as the rep signs the agreement and starts making their first calls.  While the rep may have strong relationships with the customers, there may be no relationship yet between the customer and the manufacturer and it will take some time before the customer is ready to place an order with the new principal.

The contract should also provide for automatic renewal, typically for the same period as the initial term.  Please note there is a difference between termination of an agreement and intent not to renew, which can only be given within specified period.

In the special case where there is no existing business for the manufacturer to turn over to the rep, a separate addendum to the contract may be negotiated to cover the period it takes to develop the territory.  For this situation, we strongly recommend reading the White Paper on Developing New Markets with Field Sales Reps referenced in the List of Additional Resource section of this package.

Contracts may always be terminated for cause, such as fraud or bankruptcy and can always be terminated by mutual consent.

Contracts can also be terminated if either party is in breach of or non-compliance with any of the terms of this Agreement.  In this case the other party sends a written notice and if the material breach or non-compliance is not corrected within the cure period, the contract is terminated.
During the termination period, the rep continues to attempt to solicit orders on behalf of the principal and will try and close whatever business may be pending.  The rep may also, during this period, start interviewing prospective replacement principals and receive training.

The manufacturer will have the right to interview, evaluate, select and train a replacement representative firm immediately after the termination notice is issued, thus relieving them of the fear or concern that the territory will not be covered for them after the effective date of termination.

The gestation period as mentioned above, as well as the length of service of the contract, should be taken into consideration when negotiating the termination period in order to be reasonable and fair. 

The notice of termination should not be confused with rights upon termination, which determine what happens to commissions on orders booked prior to the termination date.  Rights upon termination will be covered in the next section.

The above material is covered under Paragraph 10.  TERM OF AGREEMENT AND TERMINATION

11.)  RIGHTS UPON TERMINATION OR EXPIRATION

The rights of each party after termination or expiration are very important to both parties. The representative is to be paid for a minimum on all orders received before the termination or expiration date or any added period as allowed by the agreement or industry standard regardless of when orders are shipped.  In the case of a sales representative, courts have further ruled that commission credit cannot be predicated on time of shipment.  The language used in these sample agreements clearly solves this problem and covers it in an equitable way. 


There is a provision in each of the sample agreements for the rep to receive a percentage of normal commissions for an extended period of time following the termination of the agreement.  


What’s the justification for this extended post termination commission clause?

· The representative may have expended several years of effort to design in a product with a considerable up‑front investment of un-reimbursed time and money. When the business finally starts flowing, it is only fair that the representative involved in this success should be the one compensated, even if the rep’s agreement is terminated.  

· There will be instances where the representative may have expended several years of effort to solicit and/or obtain business only to lose the business as a result of an action or inaction on the part of the manufacturer.  Examples of this would include a manufacturer’s inability to meet the customer’s delivery requirements or a manufacturer’s failure to respond to a RFQ in a timely fashion.  Normally, unless otherwise provided for, the Representative does not get paid.  So, it is important to choose your principals wisely.

Extending the period of time following the termination of the agreement during which representatives continue to receive commissions on business it was involved in developing, is a fair way to compensate them for their unsuccessful efforts in soliciting other products that produced no results due to no fault of the representative.  

Obviously, there is no one time period or commission percentage that will apply in every situation.  Manufacturers and manufacturers' reps need to negotiate terms that fairly represent the uniqueness of the relationship they are trying to establish as well as comport with the industry standard.  

Some extended period of compensation is usually called for in every relationship.  In some cases, and especially in the automotive and/or similar industries, this may be years or life-of-part/life-of-program (“LOP/LOP”).

For reps selling into OEM markets, another very important right after termination is that the representative will be paid for the lifetime of "blanket orders/re-orders, requirements orders, annual or multi‑year orders and follow‑on agreements" that were designed in (selected by the customer and/or directed sourced).  The representative is contracted by the principal to solicit orders and, in these situations, has fulfilled the contractual requirements and is therefore entitled to full commission on the total value of the business, not just the initial value.


There is a paragraph with wording to cover this in the sample agreement for reps selling into the OEM market.


A similar situation may exist for reps selling into the distributor and/or catalogue market.  The sample     agreement incorporates a clause in that eventuality.

For those situations not covered by the above, there is justification for negotiating an extended post      termination period to compensate the rep for the initial period when the rep was investing time (which equals money) developing the business prior to getting a fair return on that investment.


It was also felt that both parties should have the right of audit during the lifetime of this agreement and     retain that right after termination until the last commission check due is paid to the rep.


Most frequently, because in transition situations, where one rep is phasing out of a terminated agreement and a new rep is phasing in, the new representative in OEM markets is not paid on existing business, there is no duplication of commission payments.  The representative and the principal, however, can negotiate a percentage of commission (e.g., 75%) after termination if they feel it is appropriate.  


A solution that seems to work in most transition cases is to pay the exiting rep full commission on existing orders as per the agreement and to pay the new rep only a nominal commission on any existing business (e.g., 25%) and a full commission on new business in which they bring.   

  There is also wording to cover the eventuality of a principal being acquired or merged into another business.

The above material is covered under Paragraph 11.  RIGHTS UPON TERMINATION

9.)  REPRESENTATIVE RELATIONSHIP AND CONDUCT OF BUSINESS

This paragraph defines the representative as an independent contractor who is responsible for its own expenses, and gives the representative sole control of its management, direction and activities. This language lays the groundwork for complying with the IRS tests for determination of an independent contractor relationship.

There is also an indemnification clause, which will help protect all the parties involved. This can result in both of the parties working together instead of being split if legal action is brought relating to the activities of selling the manufacturer's product or service in the assigned territory. The manufacturer is also asked to have the representative added to their product liability insurance policy. This is typically done in the insurance industry at no, or minimal, added cost to the manufacturer and will help both parties significantly if a problem develops regarding the use or the sale of the product or service.  We suggest reading Product Liability by the Numbers, the Agency Sales magazine article in the List of Additional Resources section.

This paragraph states the manufacturer will either provide insurance for samples and demonstration equipment furnished to the representative or indemnifies the representative for loss or damage while these items are in the representative's possession.

This paragraph defines what is expected in the way of documentation on quotes made by both parties as well as documentation on sales accepted or rejected by the manufacturer from the assigned territory or accounts. In order for both parties to be informed and to interface with the customers in a professional way, the documentation must be prompt and complete. With the present day capability of e‑mail, fax and mail service, this can be accomplished very efficiently.

The final and very important requirement in this paragraph is that neither party, nor any agent for the party, will hire or employ the employees of the other for one year after the termination of the agreement unless otherwise agreed to in writing by both the manufacturer and the representative. This will help to eliminate the unfair proselytizing of each party's employees or individuals that were involved in the activities associated with this agreement.

The above material is covered under Paragraph 9. REPRESENTATIVE RELATIONSHIP AND CONDUCT OF BUSINESS

17. DISPUTES 

The history of how to resolve disputes has gone through several iterations. Some 20 years ago when it appeared that most agreements being constructed were transitioning to arbitration, it was thought that this would be the fair and equitable alternative to litigation. As most of industry learned, those expectations did not always materialize. In fact, quite the contrary resulted. In many cases arbitration was cumbersome, lengthy and in the end, in many cases, more expensive than litigation. Once the selected arbitrators made a judgment, the decision was final with no recourse available to a higher court. This left a very sour taste for many that have gone through this process. Pre-dispute Arbitration (i.e., agreements to arbitrate before a dispute arises) should be avoided at all costs. On the other hand, parties can always determine if arbitration is appropriate after a dispute arises and then enter into post-dispute arbitration or other forms of alternative dispute resolutions.    

The previous MANA sample agreement tried the more direct approach of mediation, hoping this approach would also reduce costs and help speed the process along in a more professional way. If the mediation was not successful, then either party had the right to go to litigation in any court of law in the United States.  As with arbitration, these expectations were also not fulfilled.

There is an incentive for both parties to act in good faith. This is the requirement that the prevailing party's reasonable attorney fees, costs and expenses incurred will be paid by the other party.  That helps to eliminate frivolous lawsuits and makes all parties take note of what could happen if either party fails to mediate successfully or address the situation seriously.   The section also provides for jurisdiction in the place of the representative’s principal place of business or where products are solicited.

The material in this paragraph is covered in paragraph 17. DISPUTES 

The previous paragraphs are the ones requiring the most negotiations.  The ones that follow tend to be more of a “boiler-plate” variety, but it is still important to understand the need for their inclusion in a rep/principal agreement.

1.  APPOINTMENT AND ACCEPTANCE
This paragraph acknowledges that the manufacturer has given the representative the exclusive right to promote the sale of and solicit business from the customers as identified in the “Territory” section and the representative has accepted that appointment. The word "exclusive" means that the representative named will be the one and only entity allowed to cover the assigned territory or accounts and the below‑named products.  

Notice that the representative is being selected to "promote the sale of, and solicit orders for" the manufacturer's product or service. The word "sell" was not used, as the title to the products being sold never transfers to the representative. This is a very important legal distinction. The manufacturer transfers the title of its product or service to the purchaser when the product or service is bought and the representative receives a commission on that transaction. Therefore the words "promote the sale of, and solicit orders for" must be used. This language also helps to reduce exposure to tax liability on the representative and/or the manufacturer in many states. The paragraph also points to paragraphs 2 and 3 to define the territory or accounts to be covered as well as the products or services to be promoted.

Also note that the specific duties of the representative are not listed or outlined other than "promote the sale of" or "solicit orders for." The representative is an independent contractor and should operate as such. If the agreement is too definitive, the IRS can and has ruled that the representative, as defined by the agreement, is actually an employee of the principal and has assessed the manufacturer for federal tax liability, including FICA taxes. This may also require the principal to provide the same fringe benefits to its agent as it does its employees, and state and local tax issues also come into play. This is something we all want to avoid. A definition of the tasks the representative is to perform under the agreement is specifically left out in order to mitigate problems with taxing authorities. The representative is an independent contractor and should be judged on the bottom line, i.e., the sales level produced in the assigned territory, as long as the behavior is honest and ethical.
The above material is covered under Paragraph 1. APPOINTMENT AND ACCEPTANCE
2. TERRITORY

The territory needs to be defined as accurately and clearly as possible for obvious reasons. There are agreements that range from assigning only certain customers or a certain type of customer to the full territory coverage listing counties or states. Whatever the case, it must be defined so all involved can understand clearly who has what area.

The above material is covered under Paragraph 2. TERRITORY
3. PRODUCTS AND SERVICES

This paragraph simply defines the products or services to be handled by the representative and also provides that unless otherwise agreed in writing and signed by both parties, representative will not, during the duration of the agreement rep products or services directly competitive with manufacturers’ products in the territory. 

The above material is covered under Paragraph 3. PRODUCTS AND SERVICES

4. COMMISSION

This provision provides for a flat, set percentage commission rate, which is the most common way to specify the commission. Some agreements may insert a table of commission rates where the blank line is located. Some principals choose to use an ascending sliding scale such that the commission rate increases with order size. This is in recognition of two facts:

1. Unit manufacturing cost almost always declines with order size or run size, and this provides better margins.

2. Increasing rates make attracting the top rep in the territory possible.

3. Conversely, manufacturers who use descending commission rates as size of order increases often find this practice de‑motivating and counterproductive to continued sales growth.  

The above material is covered under Paragraph 4. COMMISSION

4a.
MARKET DEVELOPMENT FEE

It is understood between the parties that the Manufacturer has little or no business in the Territory and that it will be necessary for Representative to devote substantial time and significant expenses in using its best effort in establishing and developing the Territory for the Manufacturer.  Because of this, Manufacturer agrees to pay a Market Development Fee of $__X  per month for X months.  Typically the amount of time that the Market Development Fee is paid is for 12-18 months.  However, because each situation is different, the agreement is left blank so that the parties can insert the appropriate amount of time for their situation. The amount that is paid as the Market Development fee is specific to the parties’ needs and therefore it is left blank for the parties to insert the appropriate amount.   

The payment of this fee shall begin with the month of ____, 20__, and shall be paid by the 15th day of each month.  The Market Development Fee shall be in addition to and not in lieu of commission payments pursuant to the terms of this Agreement.
The above material is covered under Paragraph 4a. MARKET DEVELOPMENT FEE

6.  SPLIT COMMISSIONS

Split commissions are like taxes in that the only fair tax is the tax on the other guy. This area in all contracts is one of the most controversial and most frustrating to manufacturers and representatives alike. It has been said that 90% of all the representatives hit with a split commission sales situation are not satisfied with the split. It seems that each one involved felt they should have 100% of the commission on the sale. 

Commission splits are fact oriented.  For example, should the rep in whose territory the order is issued receive the same commission as the rep who was responsible for having the product being specified or the rep in whose territory the product will be shipped and who may be involved in set-up or training?  

Situations between industries will vary so negotiate what is fair to all involved and that’s why the section and/or percentage amounts are left blank in the sample agreements.

The above material is covered under Paragraph 6. SPLIT COMMISSIONS

5.  COMPUTATION AND PAYMENT OF COMMISSION

This paragraph defines when the commission is earned and when payment is to be paid to the representative. This sample contract calls for payment to be made by the middle of the month for the previous month's invoices. 

As mentioned before, the rep has fulfilled their contractual requirement once the order is booked, and by all rights should be paid then.  Paying the rep when the order is shipped and invoiced is only fair and the sooner the representative is paid the more motivated he will be to repeat the process. If the customer does not pay the manufacturer's specific invoice 120 days after the invoice date or the customer is authorized to return the product, then the amount of commission paid to the representative for the unpaid or returned order can be deducted from future payments, so the manufacturer is protected in case the customer is a no-pay.

This agreement also specifies the documentation required along with the payment of commission and also defines the term "Order" required for this contract. It also requires that any "Uncollectible" sale that is ultimately collected is commissionable to the rep just as if it were a new order.
For reps selling to end user accounts, they shall also be entitled to commissions on any progress payments made by the customer to the principal.  This occurs on some long lead products, such as reactors sold into refineries where the material costs borne by the manufacturer can be very high and they require the customer to make progress payments.   It is only fair the rep shares in the payment and does not have to wait until final payment, which in cases like this may be years later.

The above material is covered in paragraph 5. COMPUTATION AND PAYMENT OF COMMISSION

7.  ACCEPTANCE OF ORDERS
This paragraph states that the acceptance of all orders is at the discretion of the manufacturer and that it is the manufacturer's responsibility to handle the qualifying of the customer's credit and collections. Industry practice is such that the representative shall forfeit no more than the commission paid on a sale that becomes uncollectible by the manufacturer. If the manufacturer rejects any order, the representative is to be notified within five days of such rejection.

The above material is covered under Paragraph 7. ACCEPTANCE OF ORDERS
8.  TERMS OF SALE

This paragraph defines the terms of the sale and prevents the representative from accepting orders in the manufacturer's name, but allows the representative to make price and delivery quotations with the manufacturer's approval.

The above material is covered under Paragraph 8. TERMS OF SALE
13.  SURVIVABILITY OF AGREEMENT

The courts are handing down decisions across the country daily. If one of these decisions on legislation makes any part of this agreement invalid or unenforceable, neither party would want the total agreement to be made invalid. Therefore, this agreement provides for removal of any part that may become invalid and retains the rest.

The above material is covered under Paragraph 13. SURVIVABILITY OF AGREEMENT
14.  SURVIVABILITY OF INDEMNIFICATION

This paragraph provides that the indemnification provisions contained in Paragraph 9 shall survive and remain in full force and effect, notwithstanding the termination of this Agreement.

The above material is covered under Paragraph 14. SURVIVABILITY OF INDEMNIFICATION
15.  WAIVER

This paragraph states that if either party at any time elects to not enforce any part of the agreement, they are not giving up their right to enforce that part in the future or setting an unenforceable precedent.

The above material is covered under Paragraph 15. WAIVER

16.  ASSUMABILITY OF AGREEMENT

With mergers, acquisitions and buyouts occurring in every industry every day, it is important for any new owner to accept and be legally responsible for any contract or agreement made by any company it is acquiring, whether it is a manufacturer or a representative. This paragraph addresses that issue.

The above material is covered under Paragraph 16. ASSUMABILITY OF AGREEMENT

18.  NOTICES

This paragraph defines that important notices to be sent to either party shall be in writing and considered delivered by personal delivery or within 72 hours after being deposited in the U.S. mail, certified first class postage prepaid to the address listed on page 1.  Again this paragraph requires an "officer" or "owner" of each business entity to sign and authorize putting this agreement into effect.

The above material is covered under Paragraph 18. NOTICES
INITIAL PARAGRAPH
This provision calls for the proper names of the parties involved, their locations, business entity of each and the effective date of the agreement.

The above material is covered under INITIAL PARAGRAPH
GENERAL SUMMARY

The negotiation of any agreement should be done with the idea of creating a team, working together for the mutual success of all parties involved. A good agreement can only go so far in this effort. A good working relationship requires good communication both ways and professional implementation of the requirements defined by any agreement. Any business relationship is no better than the day‑to‑day working relationship that is developed. MANA has always striven to make this industry as professional and productive as possible, from the Code of Ethics it promotes to the services to both the representative and the manufacturer it provides. Visit the MANA Web site at www.MANAonline.org and use the information and service that is provided to help achieve success by using sales representatives to meet your sales needs.

IV.  GUIDELINE INFORMATION

General Information: The accompanying provisions are intended for use as guideline information in negotiating, preparing and evaluating agreements between manufacturers’ agents and their principals (manufacturers).  They are available to the members of the MANUFACTURERS’ AGENTS NATIONAL ASSOCIATION (“MANA”) at no charge, and to other manufacturers, suppliers or sales professionals at a nominal fee.  The parties should also consider any applicable laws – such as the commission protection acts in existence in over 37 states – which may affect how representative/principal agreements should be written and administered.

They are designed to provide sample information only and are furnished with the understanding that the publisher, MANA, is not engaged in rendering legal, accounting or any other professional service.  One should always consult a legal professional before signing any agreement.  Input might also be sought from professional accounting and/or insurance advisors as circumstances warrant.

1. Status of Parties: MANA uses the term “Representative” to describe the sales professional that is contracting to represent a manufacturer or any other form of “principal” company.  “Representative” in the context of these guidelines means any individual or entity (sole proprietorship, partnership, corporation, S Corporation or LLC) contracting to promote the sale of and solicit orders for a principal.

The provisions cover only the case where the manufacturer or supplier of service retains title and pays the representative a commission on the sale of goods or services.  If the sales professional also, or instead, operates as a dealer, jobber, distributor, design engineer, installer, franchisee, stocking agent or in any other capacity other than promoting the sale of and soliciting orders for manufacturers’ products and services, then a different contract should be used with the appropriate clauses to document the alternate legal relationship.

 2.     Independent Contractor: These guidelines are designed for an independent contractor relationship.  Where the parties desire an employer-employee relationship, the agreement should be tailored to so state.  Irrespective of the provisions of the agreement, however, if the parties conduct themselves as if in an employer-employee relationship, the law, including the IRS, will examine the substance rather than form of the relationship and will likely impose on the parties the rights and responsibilities of an employer-employee relationship.

 3.     Meaning of Words Used:  Before using the agreement guidelines, or any of its provisions, MANA urges you and your advisors to evaluate the wording carefully.  The language in your agreement should be clear and relevant to your circumstances to protect your interests.  Individual trade customs may give specialized meaning to a common word.  Parties’ actions may supply the meaning intended.

4.     Legal Consultation:  Customs, practices and interpretations applicable to certain types of issues, industries, products and marketing programs vary from state to state.  Federal, state and local laws constantly change.  Remember: no sample agreement can meet all possible needs, and no agreement is “bullet proof” or immune from legal interpretation.  Any agreement must be tailored to your particular circumstances and to applicable law.  This is why we repeatedly recommend that knowledgeable legal counsel be consulted.

V.  ADDITIONAL RESOURCES

More MANA Member-Only Resources for Manufacturers’ Representatives

View the “12 Steps to Representative Professionalism” program in the member area of www.manaonline.org and click on Step 4: “Negotiate Agreements That Work for Both You and Your Principals”

More MANA Member-Only Resources for Manufacturers

View the “9 Steps to High-Quality Status With Manufacturers’ Agents” program in the member area of www.manaonline.org and click on Step 3: “Negotiate Fair and Balanced Written Agreements.”
FOR USE BETWEEN PRINCIPALS AND REPS 
SELLING INTO OEM MARKETS

 FOR USE BETWEEN PRINCIPALS AND REPS SELLING INTO OEM MARKETS

SAMPLE PROVISIONS ONLY

Do not use without consulting your attorney. Laws and customs vary.

This publication is designed to provide sample information in regard to the subject matter covered. It is furnished with the understanding that the publisher, MANA, is not engaged in rendering legal or other professional service. The services of a competent legal professional should be sought.

This Agreement is made as of the __________day of ____________ in the year of 
__

 by and between 


___


 a corporation incorporated

                                                                 (Proper Manufacturer Name)

under the laws of the state of 
  




 
 (State)
having its primary office at
 .



  (Street Address, City, State and Zip)
And


                                                                         (Proper Representative Name)
operating as a 


                                                                        (Proprietorship, Partnership, Corporation)
having its primary office at 
 , 
 .



 (Street Address)
 (City, State and Zip)
(“Representative”) to be administered as follows:

1. APPOINTMENT AND ACCEPTANCE. Manufacturer appoints Representative and gives it the exclusive right to promote the sale of and solicit orders for Manufacturer’s products and services as defined in paragraph 3 herein, in the assigned territory as defined in paragraph 2 herein, and Representative accepts the appointment and agrees to promote the sale of and solicit orders for Manufacturer’s products and services as defined by this Agreement.
2. TERRITORY. Representative’s exclusive assigned territory (referred to herein as the “Territory”) which shall consist of the following: (The assigned territory can be defined as customers, specific states, counties, zip codes or a combination thereof or in any other way which clearly defines the geographical area, markets or the particular accounts.)(Note: with OEM agreements, it may be best to defined Territory by customer, including any related entity of the customer and/or tier suppliers or directed sources).

3. PRODUCTS AND SERVICES.  As used herein, “Products” shall mean and refer to all products and services sold or provided by Manufacturer including all standard and custom products and services of Manufacturer as of the date of this Agreement and any new standard or custom products or services developed or added thereafter.

Except as otherwise agreed in writing signed by Manufacturer and Representative, Representative shall not, during the duration of this Agreement, up to the point of the effective date of termination, represent existing competitive products or services as specifically defined in an addendum attached hereto, which are directly competitive with Manufacturer’s Products in the Territory.

4. COMMISSION. Manufacturer shall pay Representative a commission which shall be equal to ______% (“normal commission”) of the “net invoice price” of all Products on all orders regardless of how or by whom such orders are transmitted to Manufacturer. “Net invoice price” shall mean the total price at which an order is invoiced to the customer, but excluding shipping and insurance costs, sales, use, or excise taxes, tariffs, duties and export fees.
5. COMPUTATION AND PAYMENT OF COMMISSION. Representative’s commission is earned when an order is accepted by Manufacturer. “Order” shall mean any agreement to purchase Products and includes but is not limited to all follow on orders and to all portions of any blanket order or requirements order, regardless of when or where such portions are released, shipped or required. Commissions are due and payable on or before the 15th of the month immediately following the month in which customer is invoiced.
At the time of payment of commissions to Representative, Manufacturer will send Representative a current commission statement with information on each sale on which commissions are being paid including the invoice number, the customer, the number of units of each product sold, the identification by name or number of each product sold, the unit and total sales prices and the commission being paid as well as the same information and list of all commissions due and owing Representative from any prior payment periods which have not been paid.
Manufacturer shall deduct from any sums due Representative an amount equal to commissions paid or credited on sales of Manufacturer’s products or services for which Manufacturer authorized the return or credit against the original invoice or for any part of an invoice if not paid within 120 days by the customer for any reason. Any amount deducted by Manufacturer from any sums due Representative shall not adversely impact upon the commission bracket or level applicable to Representative at the time of any such deduction.  If sums are received at any time on any delinquent or previously classified “Uncollectible” sale, Manufacturer shall pay Representative its percentage of commission applicable at the time of the original sale.

6. SPLIT COMMISSIONS. During the term of this agreement the parties may mutually agree to a formula for split commissions.  The agreement must be in writing and signed by all parties. No portion of a split commission shall be retained by or paid to the Manufacturer or its employees.

7. ACCEPTANCE OF ORDERS. All orders are subject to acceptance or rejection by Manufacturer at its main order entry office and to the approval of Manufacturer’s credit department. Representative shall promptly deliver all orders it may receive from customers to Manufacturer.  Manufacturer shall promptly deliver to Representative any orders that it receives directly from the customer. Manufacturer shall advise Representative of any order rejected within 5 days of rejection. Manufacturer shall be responsible for all credit risks and collections.
If Manufacturer notifies customer of its acceptance or rejection of an order, a copy of any such written notification shall promptly be transmitted to Representative.  Regarding customers in the territory and/or accounts, Manufacturer shall supply Representative with copies of all orders received, copies of all order acknowledgments and copies of all correspondence between Manufacturer and a customer, and Manufacturer shall send a commission statement monthly as specified in paragraph five.  Copies of quotations and related correspondence made by Manufacturer to customers in the Territory shall be faxed or mailed to Representative at the time the quotation is made.  If Representative is authorized by Manufacturer to generate quotes to customers, copies of each quotation shall be faxed or mailed to Manufacturer at the time the quotation is made.  
8. TERMS OF SALE.  All sales shall be at prices and upon written terms established by Manufacturer, and it shall have the right, from time to time, to establish, change, alter or amend prices and other terms and conditions of sale.  Representative shall be given at least 30 days notice of such changes.  Notwithstanding the foregoing, Manufacturer shall honor all pricing, including pricing on long-term contracts and continuing orders, in effect at the time of any such changes.  Representative shall not accept orders in Manufacturer’s name or make price quotations or delivery promises without Manufacturer’s prior approval.
9. REPRESENTATIVE RELATIONSHIP AND CONDUCT OF BUSINESS. Representative shall promote the sale of and solicit orders for Products in the Territory and will conduct all its business in its own name and in such a manner as it may see fit, pay all its own expenses including all commissions, salaries, bonuses, and expenses of employees and salespersons and any and all taxes properly and lawfully associated with doing business as an independent contractor in the Territory.
Representative is not an employee of Manufacturer for any purpose whatsoever, but is an independent contractor with limited authority. Representative shall have sole control of the manner and means of performing under this Agreement. Manufacturer shall not have the right to require Representative to do anything which would jeopardize the relationship of independent contractor between Manufacturer and Representative. Nothing in this Agreement shall be construed to constitute Representative as a partner, employee or general agent of Manufacturer nor shall either have any authority to bind the other in any respect.
Representative shall abide by Manufacturer’s terms and conditions pertaining to the sale of its products and services to customers and shall communicate same to customers. 

Manufacturer shall defend and hold Representative harmless from and shall indemnify Representative for all claims, liability, loss, costs, expenses or damages, including court costs and reasonable attorneys’ fees, related to any Products (whether or not defective), services, or any act or omission of Manufacturer, including but not limited to, any injury (whether to body, property or personal or business character or reputation) sustained by any person or to property, and for infringement of any trademark, copyright and patent rights or other rights of third parties, and for any violation of municipal, state, or federal laws or regulations governing the products or services or their sale, which may result from the sale or distribution of the products by Manufacturer.

Manufacturer shall include Representative in its product liability insurance coverage and list Representative as an “additional insured” in the insurance policy and shall provide Representative with proof of such insurance.

Manufacturer shall furnish Representative, at no expense to Representative, samples, catalogs, literature, demonstration equipment and any other material necessary for the proper promotion and solicitation of orders for its Products.  If for any reason Representative takes possession of Products (or other property belonging to the Manufacturer), reasonable use and care of the products shall be exercised by Representative while in its possession but the risk of loss or damage to the Products (or other of Manufacturer’s property) is to be covered by Manufacturer’s insurance at Manufacturer’s cost.  Manufacturer shall defend, indemnify and hold Representative harmless against any claims, debts, liabilities or causes of action resulting from any loss, damage, or destruction of such Products (or other of Manufacturer’s property), as well as for any loss, damage, destruction or personal injury resulting from the lawful and proper use of the Products (and other of Manufacturer’s property) by Representative or others.  Any literature which is not used or samples, demonstration equipment or other items belonging to Manufacturer shall be returned by Representative to Manufacturer at its request upon reasonable notice so long as it does not adversely affect Representative’s ability to sell the Products and otherwise to abide by this Agreement.

The Representative and the Principal agree that during the term of this Agreement and for one year thereafter, neither party nor an agent for the party, will solicit, hire or engage or attempt to hire or engage any person who within 6 months prior to the hiring or attempted hire, serves or served, as an employee, independent representative, or sub-representative of, or under contract with, the other, without first obtaining prior written approval from the other. 

10. TERM OF AGREEMENT AND TERMINATION. This Agreement shall continue in full force and effect for a term of  __ years from the date of execution and shall be binding upon and inure to the benefit of the parties hereto and their successors and assigns including purchasers of Manufacturer’s assets as more fully stated below: 

The Agreement shall renew automatically for successive __-year terms unless either party notifies the other, in writing, of its intention not to renew at least ninety (90) days before the end of the initial term of this Agreement or any renewal term.
This Agreement may be terminated only for the following reasons:
a) by one party immediately, without notice, if the other party commits an act of fraud, files a voluntary petition for bankruptcy or reorganization, is the subject of an involuntary petition for bankruptcy, has its affairs placed in the hands of a receiver, enters into a composition or assignment for the benefit of creditors, or is insolvent.
b) Should either party be in material breach of or material non-compliance with any of the terms of this Agreement, the other party may terminate this Agreement by giving written notice of such breach or noncompliance and the right to correct the breach.  If the breach is not corrected or compliance not made within 14 days of the date of such notice, this Agreement may be terminated immediately at the end of said 14 day period.
11. RIGHTS UPON EXPIRATION OR TERMINATION. Upon the expiration or termination of this Agreement for any reason

a) Representative shall be paid commissions on all orders which are dated or communicated to Manufacturer up to the effective date of expiration or termination, or during any Added Period authorized by this Agreement as set forth below regardless of when or where such orders are released, shipped or fulfilled.

	Length of time Agreement has been in effect
	Added Period for placement or communication of orders after effective date of expiration or termination

	Less than two years
	30 days added.

	Two to four years
	60 days added.

	Four to five years
	90 days added.

	Five years or more
	120 days added.


Representative shall be paid commissions for the full lifetime of the customer’s program or product in which Products are being purchased by blanket orders, by requirements orders, by monthly, annual or multi‑year orders and by follow on agreements to purchase Manufacturer’s products or services that were designed in or selected by the customer during the pendency of the agency relationship for as long as the business lasts.  

b) Representative shall be paid its share of any split commissions on orders as defined in paragraph 6 of this Agreement.

c) Manufacturer shall continue to furnish Representative copies of orders and invoices and other documentation on all customer business in the assigned territory on which Representative has earned or is to be paid a commission under this Agreement until the date of the final commission payment to Representative.

d) Both parties have the right to audit (and shall retain such right after the effective date of termination of this Agreement) all documentation related to this Agreement. Such audit shall be scheduled on a date mutually agreed upon but no greater than 30 days after written request, allowing the other party or its duly appointed representative to audit documents of the other party, to be limited to documents relating to products or services sold, shipments, invoices, customer purchase orders, customer communications, customer payments, quotes and commission on sales in the assigned territory.

e) In the event of termination of this Agreement due to the liquidation of Manufacturer’s assets, without the continuation of manufacturing the business, amounts due and owing to Representative under the terms of the Agreement shall be allocated and paid from the proceeds at closing.  

12. ENTIRE AGREEMENT; MODIFICATION. This Agreement contains the entire understanding of the parties, shall supersede any other oral or written agreements, and shall be binding upon successors and assigns. It may not be modified in any way without the written consent of an officer or owner of both parties.

13. SURVIVABILITY OF AGREEMENT. If any provision of this Agreement is held to be invalid or unenforceable, such provision shall be considered deleted from this Agreement and shall not invalidate the remaining provisions of this Agreement.  

14.  SURVIVABILITY OF INDEMNIFICATION. The parties agree that notwithstanding the termination of this Agreement, the indemnification provisions contained in Paragraph 9 shall survive and remain in full force and effect.

15. WAIVER. The failure of either party to enforce, at any time or for any period of time, any provisions of this Agreement shall not be construed as a waiver of such provision or of the right of such party thereafter to enforce such provision.

16. ASSUMABILITY OF AGREEMENT. This Agreement will be binding upon any purchaser of Manufacturer’s or Representative’s business. In the event of the sale or transfer of assets or business of the Manufacturer, including but not limited to purchase orders, this Agreement shall be binding upon the successor or transferee to the same extent as though no sale or transfer has taken place.  Further, Principal shall timely notify any prospective purchaser, successor or transferee of the continued obligation to pay commissions.  

17. DISPUTES.  It is agreed that any suit to enforce or interpret this Agreement shall be brought in the jurisdiction of Representative’s residence (principal office) or in such jurisdiction where Products are solicited by Representative.  The prevailing party shall be entitled to reasonable attorney fees, costs and expenses incurred. 

18. NOTICES. All notices, demands or other communications by either party to the other shall be in writing and shall be effective upon personal delivery, or if sent by mail, 72 hours after deposited in the United States mail, first class certified postage prepaid and all such notices given by mail shall be sent and addressed to the addresses set forth on page 1 until such time as another address is given by notice pursuant to this provision 18.

IN WITNESS WHEREOF, the officers or owners of both parties hereto have executed this agreement to be effective on the day and year listed on page one of this Agreement written in multiple counterparts, each of which shall be considered an original.



 (Manufacturer)
 (Representative)



 (Signature)
 (Signature)



 (Title)
 
(Title)

FOR USE BETWEEN PRINCIPALS AND REPS 
SELLING INTO RE-SELLER MARKETS

SAMPLE PROVISIONS ONLY

Do not use without consulting your attorney. Laws and customs vary.

This publication is designed to provide sample information in regard to the subject matter covered. It is furnished with the understanding that the publisher, MANA, is not engaged in rendering legal or other professional service. The services of a competent legal professional should be sought.

This Agreement is made as of the __________day of ____________ in the year of 
__

 by and between 


___


 a corporation incorporated

                                                                 (Proper Manufacturer Name)

under the laws of the state of 
  




 
 (State)

having its primary office at
 .



  (Street Address, City, State and Zip)

And


                                                                         (Proper Representative Name)

operating as a 


                                                                        (Proprietorship, Partnership, Corporation)

having its primary office at 
 , 
 .



 (Street Address)
 (City, State and Zip)

(“Representative”) to be administered as follows:

1) APPOINTMENT AND ACCEPTANCE. Manufacturer appoints Representative and gives it the exclusive right to promote the sale of and solicit orders for Manufacturer’s products and services as defined in paragraph 3 herein, in the assigned territory as defined in paragraph 2 herein, and Representative accepts the appointment and agrees to promote the sale of and solicit orders for Manufacturer’s products and services as defined by this Agreement.

2) TERRITORY. Representative’s assigned territory (referred to herein as the “Territory”) which shall consist of the following: (The assigned territory can be defined as customers, specific states, counties, zip codes or a combination thereof or in any other way which clearly defines the geographical area, markets or the particular accounts.)

3) PRODUCTS AND SERVICES. As used herein, “Products” shall mean and refer to  all products and services sold or provided by Manufacturer including all standard and custom products and services of Manufacturer as of the date of this Agreement and any new standard or custom products or services developed or added thereafter.
Except as otherwise agreed in writing signed by Manufacturer and Representative, Representative shall not, during the duration of this Agreement, up to the point of the effective date of termination, represent existing competitive products or services as specifically defined in an addendum attached hereto. 

4)
COMMISSION. Manufacturer shall pay Representative a commission which shall be equal to ______% (“normal commission”) of the “net invoice price” of all Products shipped into the Territory on all customer orders regardless of how or by whom such orders are transmitted to Manufacturer. “Net invoice price” shall mean the total price at which an order is invoiced to the customer, but excluding invoiced shipping and insurance costs, sales, use, or excise taxes, tariffs, duties and export fees.

4.a) 
MARKET DEVELOPMENT FEE.  Manufacturer agrees to a Shared Investment Plan wherein the Manufacturer will pay to Representative a Market Development Fee of $______ per month for ___ months. Payment of the Market Development Fee shall begin on the 1st day of ____, 20__, and shall be paid on the 1st day of each month thereafter for a period of ______ months.  The Shared Market Development Fee payment shall be in addition to and not in lieu of commission payments pursuant to the terms of this Agreement.

5)
COMPUTATION AND PAYMENT OF COMMISSION.  Representative’s commission is earned when an order is accepted by Manufacturer. “Order” shall mean any agreement to purchase Products including agreements that call for shipment into the Territory or which are subject to a split commission as defined below and includes, but is not limited to, all follow‑on orders and to all portions of any blanket order and/or requirements order regardless of when such portions are released, shipped or required. Commissions are due and payable on or before the 15th of the month immediately following the month in which customer is invoiced.

At the time of payment of commissions to Representative, Manufacturer will send Representative a current commission statement with information on each sale on which commissions are being paid including the invoice number, the customer, the number of units of each product sold, the identification by name or number of each product sold, the unit and total sales prices and the commission being paid as well as the same information and list of all commissions due and owing Representative from any prior payment periods which have not been paid.
Manufacturer shall deduct from any sums due Representative an amount equal to commissions paid or credited on sales of Manufacturer’s products or services for which Manufacturer authorized the return or credit against the original invoice or for any part of an invoice if not paid within 120 days by the customer for any reason. Any amount deducted by Manufacturer from any sums due Representative shall not adversely impact upon the commission bracket or level applicable to Representative at the time of any such deduction.  If sums are received at any time on any delinquent or previously classified “Uncollectible” sale, Manufacturer shall pay Representative its percentage of commission applicable at the time of the original sale.

6)
SPLIT COMMISSIONS. In the event that an order or contract originates in the territory of one representative but is shipped into or provided in the territory of another representative, Manufacturer shall split the commission due using the following as a guide:

___% of the total commission to the representative in the territory of shipment or provision of services;

___% of the total commission to the representative in the territory in which the purchase order is issued; and

___%  of the total commission to the representative in the territory in which the product or service is designed-in or specified.

If Manufacturer does not have a representative in any one or more of the territories involved, the total commission on any split order will be shared between the remaining representatives.  No portion of the commission shall be retained by or paid to the Manufacturer or its employees.

7)
ACCEPTANCE OF ORDERS. All orders are subject to acceptance or rejection by Manufacturer at its main order entry office and to the approval of Manufacturer’s credit department. Representative shall promptly deliver all orders it may receive from customers to Manufacturer.  Manufacturer shall advise Representative of any order rejected within 5 days of rejection. Manufacturer shall be responsible for all credit risks and collections.
8)
TERMS OF SALE.  All sales shall be at prices and upon written terms established by Manufacturer, and it shall have the right, from time to time, to establish, change, alter or amend prices and other terms and conditions of sale.  Representative shall be given at least 30 days notice of such changes.  Notwithstanding the foregoing, Manufacturer shall honor all pricing, including pricing on long-term contracts and continuing orders, in effect at the time of any such changes.  Representative shall not accept orders in Manufacturer’s name or make price quotations or delivery promises without Manufacturer’s prior approval.
9)
REPRESENTATIVE RELATIONSHIP AND CONDUCT OF BUSINESS. Representative shall promote the sale of and solicit orders for Products in the Territory and will conduct all its business in its own name and in such a manner as it may see fit, pay all its own expenses including all commissions, salaries, bonuses, and expenses of employees and salespersons and any and all taxes properly and lawfully associated with doing business as an independent contractor.
Representative is not an employee of Manufacturer for any purpose whatsoever, but is an independent contractor with limited authority. Representative shall have sole control of the manner and means of performing under this Agreement. Manufacturer shall not have the right to require Representative to do anything which would jeopardize the relationship of independent contractor between Manufacturer and Representative. Nothing in this Agreement shall be construed to constitute Representative as a partner, employee or general agent of Manufacturer nor shall either have any authority to bind the other in any respect.
Representative shall abide by Manufacturer’s terms and conditions pertaining to the sale of its products and services to customers and shall communicate same to customers. 

Manufacturer shall hold Representative harmless from and shall defend and indemnify Representative against all claims, causes of action, debts, liabilities, loss, costs, expenses or damages, including court costs and reasonable attorneys’ fees, related to any services, products and or other of Manufacturer’s property (whether or not defective), or any act or omission of Manufacturer, including but not limited to, any injury (whether to body, property, or personal or business character or reputation) sustained by any person or to property, and for infringement of any trademark, copyright and patent rights or other rights of third parties, and for any violation of municipal, state, or federal laws or regulations governing the products or services or their sale, which may result from the sale or distribution of the products by Manufacturer.

Manufacturer shall include Representative in its product liability insurance coverage and list Representative as an “additional insured” in the insurance policy and shall provide Representative with proof of such insurance.

Manufacturer shall furnish Representative, at no expense to Representative, samples, catalogs, literature, demonstration equipment and any other material necessary for the proper promotion and solicitation of orders for its Products in the Territory.  If for any reason Representative takes possession of Products (or other property belonging to the Manufacturer), reasonable use and care of the products shall be exercised by Representative while in its possession but the risk of loss or damage to the Products (or other of Manufacturer’s property) is to be covered by Manufacturer or Manufacturer’s insurance at Manufacturer’s cost. 

Any literature which is not used, or samples, demonstration equipment or other items belonging to Manufacturer shall be returned by Representative to Manufacturer at its request upon reasonable notice so long as it does not adversely affect Representative’s ability to sell the Products and otherwise to abide by this Agreement.

If Manufacturer notifies customer of its acceptance or rejection of an order, a copy of any such written notification shall promptly be transmitted to Representative.  Regarding customers in the territory and/or accounts, Manufacturer shall supply Representative with copies of all orders received, copies of all order acknowledgments and copies of all correspondence between Manufacturer and a customer, and Manufacturer shall send a commission statement monthly as specified in paragraph five.  Copies of quotations and related correspondence made by Manufacturer to customers in the Territory shall be faxed, mailed or emailed to Representative at the time the quotation is made.  If Representative is authorized by Manufacturer to generate quotes to customers, copies of each quotation shall be faxed, mailed or emailed to Manufacturer at the time the quotation is made.

The Representative and the Principal agree that during the term of this Agreement and for one year thereafter, neither will solicit, hire or engage or attempt to hire or engage any person who within 6 months prior to the hiring or attempted hire, serves or served, as an employee, independent representative, or sub-representative of, or under contract with the other, without first obtaining prior written approval from the other.

10)
TERM OF AGREEMENT AND TERMINATION. This Agreement shall continue in full force and effect for a term of  __ years from the date of execution and shall be binding upon and inure to the benefit of the parties hereto and their successors and assigns including purchasers of Manufacturer’s assets as more fully stated below.  

The Agreement shall renew automatically for successive __ year terms unless either party notifies the other, in writing, of its intention not to renew at least one hundred twenty (120) days before the end of the initial term of this Agreement or any renewal term.

This Agreement may be terminated only for the following reasons:

a) by one party immediately, without notice, if the other party commits an act of fraud, files a voluntary petition for bankruptcy or reorganization, is the subject of an involuntary petition for bankruptcy, has its affairs placed in the hands of a receiver, enters into a composition or assignment for the benefit of creditors, or is insolvent.
b) Should either party be in material breach of or material non-compliance with any of the terms of this Agreement, the other party may terminate this Agreement by giving written notice of such breach or noncompliance and the right to correct the breach.  If the breach is not corrected or compliance not made within 14 days of the date of such notice, this Agreement may be terminated immediately at the end of said 14 day period.

11)
RIGHTS UPON TERMINATION. Upon termination of this Agreement for any reason:

a)
Upon the effective date of termination of this Agreement for any reason, Representative shall be entitled to commissions at __X__% for ___X__ years on all orders or re-orders purchased from or calling for shipment into Representative’s Territory, regardless of when such orders are shipped.  
Representative shall also be paid its share of any split commissions on all orders or re-orders as defined in Paragraph 6 of this Agreement.

b)
Manufacturer shall continue to furnish Representative copies of orders and invoices and other documentation on all customer business in the assigned territory on which Representative has earned or is to be paid a commission under this Agreement until the date of the final commission payment to Representative.

c)
Both parties have the right to audit (and shall retain such right after the effective date of termination of this Agreement) all documentation related to this Agreement. Such audit shall be scheduled on a date mutually agreed upon but no greater than 30 days after written request, allowing the other party or its duly appointed representative to audit documents of the other party, to be limited to documents relating to products or services sold, shipments, invoices, customer purchase orders, customer communications, customer payments, quotes and commission on sales in the assigned territory.

12)
ENTIRE AGREEMENT; MODIFICATION. This Agreement contains the entire understanding of the parties, shall supersede any other oral or written agreements, and shall be binding upon successors and assigns. It may not be modified in any way without the written consent of an officer or owner of both parties.

13)
SURVIVABILITY OF AGREEMENT. If any provision of this Agreement is held to be invalid or unenforceable, such provision shall be considered deleted from this Agreement and shall not invalidate the remaining provisions of this Agreement.

14)
SURVIVABILITY OF INDEMNIFICATION. The parties agree that notwithstanding the termination of this Agreement, the indemnification provisions contained in Paragraph 9 shall survive and remain in full force and effect.

15)
WAIVER. The failure of either party to enforce, at any time or for any period of time, any provisions of this Agreement shall not be construed as a waiver of such provision or of the right of such party thereafter to enforce such provision.

16)
ASSUMABILITY OF AGREEMENT. This Agreement will be binding upon any purchaser of Manufacturer’s or Representative’s business. In the event of the sale or transfer of assets or business of the Manufacturer, including but not limited to purchase orders, this Agreement shall be binding upon the successor or transferee to the same extent as though no sale or transfer has taken place.  Further, Principal shall timely notify any prospective purchaser, successor or transferee of the continued obligation to pay commissions.  

 17)      DISPUTES.  It is agreed that any suit to enforce or interpret this Agreement shall be brought in the jurisdiction of Representative’s residence (principal office) or in such jurisdiction where Products are solicited by Representative.  The prevailing party shall be entitled to reasonable attorney fees, costs and expenses incurred. 


    18)
NOTICES. All notices, demands or other communications by either party to the other shall be in writing and shall be effective upon personal delivery, or if sent by mail, 72 hours after deposited in the United States mail, first class certified postage prepaid and all such notices given by mail shall be sent and addressed to the addresses set forth on page 1 until such time as another address is given by notice pursuant to this provision 18.

IN WITNESS WHEREOF, the officers or owners of both parties hereto have executed this agreement to be effective on the day and year listed on page one of this Agreement written in multiple counterparts, each of which shall be considered an original. 



 (Manufacturer)
 (Representative)



 (Signature)
 (Signature)



 (Title)
 
(Title)

FOR USE BETWEEN PRINCIPALS AND REPS 
SELLING INTO END-USER MARKETS

SAMPLE PROVISIONS ONLY

Do not use without consulting your attorney. Laws and customs vary.

This publication is designed to provide sample information in regard to the subject matter covered. It is furnished with the understanding that the publisher, MANA, is not engaged in rendering legal or other professional service. The services of a competent legal professional should be sought.

This Agreement is made as of the __________day of ____________ in the year of 


__

 by and between 


___


 a corporation incorporated

                                                                 (Proper Manufacturer Name)

under the laws of the state of 
  




 
 (State)

having its primary office at
 .



  (Street Address, City, State and Zip)

And


                                                                         (Proper Representative Name)

operating as a 


                                                                        (Proprietorship, Partnership, Corporation)

having its primary office at 
 , 
 .



 (Street Address)
 (City, State and Zip)

(“Representative”) to be administered as follows:

1) APPOINTMENT AND ACCEPTANCE. Manufacturer appoints Representative and gives it the exclusive right to promote the sale of and solicit orders for Manufacturer’s products and services as defined in paragraph 3 herein, in the assigned territory as defined in paragraph 2 herein, and Representative accepts the appointment and agrees to promote the sale of and solicit orders for Manufacturer’s products and services as defined by this Agreement.
2)
TERRITORY. Representative’s assigned territory (referred to herein as the “Territory”) which shall consist of the following: (The assigned territory can be defined as customers, specific states, counties, zip codes or a combination thereof or in any other way which clearly defines the geographical area, markets or the particular accounts.)

3)
PRODUCTS AND SERVICES. As used herein, “Products” shall mean and refer to  all products and services sold or provided by Manufacturer including all standard and custom products and services of Manufacturer as of the date of this Agreement and any new standard or custom products or services developed or added thereafter.
Except as otherwise agreed in writing signed by Manufacturer and Representative, Representative shall not, during the duration of this Agreement, up to the point of the effective date of termination, represent existing competitive products or services as specifically defined in an addendum attached hereto. 

4)
COMMISSION. Manufacturer shall pay Representative a commission on orders which shall be equal to ______% (“normal commission”) of the “net invoice price” of Products on all orders regardless of how or by whom such orders are transmitted to Manufacturer. “Net invoice price” shall mean the total price at which an order is invoiced to the customer, but excluding shipping and insurance costs, sales, use, or excise taxes, tariffs, duties and export fees.
4.a) 
MARKET DEVELOPMENT FEE.  Manufacturer agrees to a Shared Investment Plan wherein the Manufacturer will pay to Representative a Market Development Fee of $______ per month for ___ months. Payment of the Market Development Fee shall begin on the 1st day of ____, 20__, and shall be paid on the 1st day of each month thereafter for a period of ______ months.  The Shared Market Development Fee payment shall be in addition to and not in lieu of commission payments pursuant to the terms of this Agreement.

5)
COMPUTATION AND PAYMENT OF COMMISSION. Representative’s commission is earned when an order is accepted by Manufacturer. “Order” shall mean any agreement to purchase Products and includes but is not limited to all follow on orders and to all portions of any blanket order or requirements order regardless of when such portions are released shipped or required. The Representative shall be entitled to commissions on any progress payments made by the customer to the principal.  Commissions are due and payable on or before the 15th of the month immediately following the month in which customer is invoiced.
At the time of payment of commissions to Representative, Manufacturer will send Representative a current commission statement with information on each sale on which commissions are being paid including the invoice number, the customer, the number of units of each product sold, the identification by name or number of each product sold, the unit and total sales prices and the commission being paid as well as the same information and list of all commissions due and owing Representative from any prior payment periods which have not been paid.

Manufacturer shall deduct from any sums due Representative an amount equal to commissions previously paid or credited on sales of Manufacturer’s products or services for which Manufacturer authorized the return or credit against the original invoice or for any part of an invoice if not paid within 120 days by the customer for any reason. Any amount deducted by Manufacturer from any sums due Representative shall not adversely impact upon the commission bracket or level applicable to Representative at the time of any such deduction.  If sums are received at any time on any delinquent or previously classified “Uncollectible” sale, Manufacturer shall pay Representative its percentage of commission applicable at the time of the original sale.

6)
SPLIT COMMISSIONS.  During the term of this agreement the parties may mutually agree to a formula for split commissions.  The agreement must be in writing and signed by all parties. No portion of a split commission shall be retained by or paid to the Manufacturer or its employees.

7)
ACCEPTANCE OF ORDERS. All orders are subject to acceptance or rejection by Manufacturer at its main order entry office and to the approval of Manufacturer’s credit department. Representative shall promptly deliver all orders it may receive from customers to Manufacturer.  Manufacturer shall promptly deliver to Representative any orders that it receives directly from the customer. Manufacturer shall advise Representative of any order rejected within 5 days of rejection. Manufacturer shall be responsible for all credit risks and collections.

If Manufacturer notifies customer of its acceptance or rejection of an order, a copy of any such written notification shall promptly be transmitted to Representative.  Regarding customers in the territory and/or accounts, Manufacturer shall supply Representative with copies of all orders received, copies of all order acknowledgments and copies of all correspondence between Manufacturer and a customer, and Manufacturer shall send a commission statement monthly as specified in paragraph five.  Copies of quotations and related correspondence made by Manufacturer to customers in the Territory shall be faxed or mailed to Representative at the time the quotation is made.  If Representative is authorized by Manufacturer to generate quotes to customers, copies of each quotation shall be faxed or mailed to Manufacturer at the time the quotation is made.  

8)
TERMS OF SALE.  All sales shall be at prices and upon written terms established by Manufacturer, and it shall have the right, from time to time, to establish, change, alter or amend prices and other terms and conditions of sale.  Representative shall be given at least 30 days notice of such changes.  Notwithstanding the foregoing, Manufacturer shall honor all pricing, including pricing on long-term contracts and continuing orders, in effect at the time of any such changes.  Representative shall not accept orders in Manufacturer’s name or make price quotations or delivery promises without Manufacturer’s prior approval.
9)
REPRESENTATIVE RELATIONSHIP AND CONDUCT OF BUSINESS. Representative shall promote the sale of and solicit orders for Products in the Territory and will conduct all its business in its own name and in such a manner as it may see fit, pay all its own expenses including all commissions, salaries, bonuses, and expenses of employees and salespersons and any and all taxes properly and lawfully associated with doing business as an independent contractor.
Representative is not an employee of Manufacturer for any purpose whatsoever, but is an independent contractor with limited authority. Representative shall have sole control of the manner and means of performing under this Agreement. Manufacturer shall not have the right to require Representative to do anything which would jeopardize the relationship of independent contractor between Manufacturer and Representative. Nothing in this Agreement shall be construed to constitute Representative as a partner, employee or general agent of Manufacturer nor shall either have any authority to bind the other in any respect.
Representative shall abide by Manufacturer’s terms and conditions pertaining to the sale of its products and services to customers and shall communicate same to customers. 

Manufacturer shall hold Representative harmless from and shall defend and indemnify Representative against all claims, causes of action, debts, liabilities, loss, costs, expenses or damages, including court costs and reasonable attorneys’ fees, related to any services, products and or other of Manufacturer’s property (whether or not defective), or any act or omission of Manufacturer, including but not limited to, any injury (whether to body, property, or personal or business character or reputation) sustained by any person or to property, and for infringement of any trademark, copyright and patent rights or other rights of third parties, and for any violation of municipal, state, or federal laws or regulations governing the products or services or their sale, which may result from the sale or distribution of the products by Manufacturer.

Manufacturer shall include Representative in its product liability insurance coverage and list Representative as an “additional insured” in the insurance policy and shall provide Representative with proof of such insurance.

Manufacturer shall furnish Representative, at no expense to Representative, samples, catalogs, literature, demonstration equipment and any other material necessary for the proper promotion and solicitation of orders for its Products in the Territory.  If for any reason Representative takes possession of Products (or other property belonging to the Manufacturer), reasonable use and care of the products shall be exercised by Representative while in its possession but the risk of loss or damage to the Products (or other of Manufacturer’s property) is to be covered by Manufacturer or Manufacturer’s insurance at Manufacturer’s cost. 

Any literature which is not used, or samples, demonstration equipment or other items belonging to Manufacturer shall be returned by Representative to Manufacturer at its request upon reasonable notice so long as it does not adversely affect Representative’s ability to sell the Products and otherwise to abide by this Agreement.

If Manufacturer notifies customer of its acceptance or rejection of an order, a copy of any such written notification shall promptly be transmitted to Representative.  Regarding customers in the territory and/or accounts, Manufacturer shall supply Representative with copies of all orders received, copies of all order acknowledgments and copies of all correspondence between Manufacturer and a customer, and Manufacturer shall send a commission statement monthly as specified in paragraph five.  Copies of quotations and related correspondence made by Manufacturer to customers in the Territory shall be faxed, mailed or emailed to Representative at the time the quotation is made.  If Representative is authorized by Manufacturer to generate quotes to customers, copies of each quotation shall be faxed, mailed or emailed to Manufacturer at the time the quotation is made.

The Representative and the Principal agree that during the term of this Agreement and for one year thereafter, neither will solicit, hire or engage or attempt to hire or engage any person who within 6 months prior to the hiring or attempted hire, serves or served, as an employee, independent representative, or sub-representative of, or under contract with the other, without first obtaining prior written approval from the other.

10)
TERM OF AGREEMENT AND TERMINATION. This Agreement shall continue in full force and effect for a term of  __ years from the date of execution and shall be binding upon and inure to the benefit of the parties hereto and their successors and assigns including purchasers of Manufacturer’s assets as more fully stated below.  

The Agreement shall renew automatically for successive __ year terms unless either party notifies the other, in writing, of its intention not to renew at least one hundred twenty (120) days before the end of the initial term of this Agreement or any renewal term.

This Agreement may be terminated only for the following reasons:

a) by one party immediately, without notice, if the other party commits an act of fraud, files a voluntary petition for bankruptcy or reorganization, is the subject of an involuntary petition for bankruptcy, has its affairs placed in the hands of a receiver, enters into a composition or assignment for the benefit of creditors, or is insolvent.
b) Should either party be in material breach of or material non-compliance with any of the terms of this Agreement, the other party may terminate this Agreement by giving written notice of such breach or noncompliance and the right to correct the breach.  If the breach is not corrected or compliance not made within 14 days of the date of such notice, this Agreement may be terminated immediately at the end of said 14 day period.




11)   RIGHTS UPON EXPIRATION OR TERMINATION. Upon the expiration or termination of this Agreement for any reason

a) Representative shall be paid commissions on all orders which are dated or communicated to Manufacturer up to the effective date of expiration or termination, or during any Added Period authorized by this Agreement as set forth below regardless of when or where such orders are released, shipped or fulfilled. 

	Length of time Agreement has been in effect
	Added period for orders transmitted after effective date expiration or of termination

	Less than two years
	30

	Two to four years
	60 days added.

	Four to five years
	90 days added.

	Five years or more
	120 days added.


b) Representative shall be paid its share of any split commissions on orders as defined in paragraph 6 of this Agreement.

c) Manufacturer shall continue to furnish Representative copies of orders and invoices and other documentation on all customer business in the assigned territory on which Representative has earned or is to be paid a commission under this Agreement until the date of the final commission payment to Representative.

d) Both parties have the right to audit (and shall retain such right after the effective date of termination of this Agreement) all documentation related to this Agreement. Such audit shall be scheduled on a date mutually agreed upon but no greater than 30 days after written request, allowing the other party or its duly appointed representative to audit documents of the other party, to be limited to documents relating to products or services sold, shipments, invoices, customer purchase orders, customer communications, customer payments, quotes and commission on sales in the assigned territory.

e) In the event of termination of this Agreement due to the liquidation of Manufacturer’s assets, without the continuation of manufacturing the business, amounts due and owing to Representative under the terms of the Agreement shall be allocated and paid from the proceeds at closing.  


12) ENTIRE AGREEMENT; MODIFICATION. This Agreement contains the entire understanding of the parties, shall supersede any other oral or written agreements, and shall be binding upon successors and assigns. It may not be modified in any way without the written consent of an officer or owner of both parties.

13)  
SURVIVABILITY OF AGREEMENT. If any provision of this Agreement is held to be invalid or unenforceable, such provision shall be considered deleted from this Agreement and shall not invalidate the remaining provisions of this Agreement.

14)
SURVIVABILITY OF INDEMNIFICATION. The parties agree that notwithstanding the termination of this Agreement, the indemnification provisions contained in Paragraph 9 shall survive and remain in full force and effect.

15)
WAIVER. The failure of either party to enforce, at any time or for any period of time, any provisions of this Agreement shall not be construed as a waiver of such provision or of the right of such party thereafter to enforce such provision.

16)
ASSUMABILITY OF AGREEMENT. This Agreement will be binding upon any purchaser of Manufacturer’s or Representative’s business. In the event of the sale or transfer of assets or business of the Manufacturer, including but not limited to purchase orders, this Agreement shall be binding upon the successor or transferee to the same extent as though no sale or transfer has taken place.  Further, Principal shall timely notify any prospective purchaser, successor or transferee of the continued obligation to pay commissions.  

17)      DISPUTES.  It is agreed that any suit to enforce or interpret this Agreement shall be brought in the jurisdiction of Representative’s residence (principal office) or in such jurisdiction where Products are solicited by Representative.  The prevailing party shall be entitled to reasonable attorney fees, costs and expenses incurred. 

18)
NOTICES. All notices, demands or other communications by either party to the other shall be in writing and shall be effective upon personal delivery, or if sent by mail, 72 hours after deposited in the United States mail, first class certified postage prepaid and all such notices given by mail shall be sent and addressed to the addresses set forth on page 1 until such time as another address is given by notice pursuant to this provision 18.
IN WITNESS WHEREOF, the officers or owners of both parties hereto have executed this agreement to be effective on the day and year listed on page one of this Agreement written in multiple counterparts, each of which shall be considered an original. 



 (Manufacturer)
 (Representative)



 (Signature)
 (Signature)



 (Title)
 
(Title)
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