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unIQue opporTunITY In an unTappeD marKeT | gerry neWman

	 		 e	 live	 in	an	economy	 that	 is,	more	 than	ever,	
driven	by	technology.	As	a	result,	there	are	a	growing	
number	of	companies	that	are	in	the	business	of	devel-
oping,	owning	and	marketing	patents,	trademarks	and	
other	 intellectual	property.	As	with	traditional	manu-
facturers	of	goods	and	providers	of	services,	these	com-
panies	may	occasionally	turn	to	independent	sales	rep-
resentatives	for	their	sales	and	marketing.
	 Th	 is	off	ers	sales	reps	in	a	variety	of	industries	new	
and	 unique	 opportunities	 to	 generate	 commissions.	
But	selling	a	patent	or	trademark	license	is	not	nearly	
the	same	as	selling	an	actual	product,	so	along	with	op-
portunity	comes	certain	risks	that	the	sales	rep	must	be	
aware	of	if	he	is	going	to	make	a	profi	t.
	 Th	 e	sales	 rep	must	assume	that	“selling”	a	 license	
will	take	some	time.	First,	there	is	the	time	it	will	take	
to	convince	the	customer	of	the	value	of	the	intellectual	
property.	 But	 unlike	 selling	 a	 product,	 once	 the	 cus-
tomer	is	“sold”	on	the	value,	the	next	step	will	be	the	
negotiation	of	a	license	agreement	between	the	princi-
pal	and	the	customer.	Also,	unlike	forwarding	an	order	
to	a	principal	 for	 its	acceptance,	negotiating	a	 license	
agreement	 is	 likely	 to	 involve	 considerable	 time	 and	
energy.	It	will	also	involve	both	the	principal’s	and	the	
customer’s	legal	counsel.		

Long-Term Agreement
	 Because	 of	 the	 lengthy	 selling	 process,	 the	 repre-
sentative’s	agreement	with	the	principal	should	be	for	a	
relatively	long	term.	Th	 e	typical	sales	agreement,	which	
is	terminable	by	the	principal	for	convenience	on	short	
notice,	simply	does	not	work	in	this	case.	Instead,	we	
would	recommend	an	initial	term	of	at	least	three	years.	
Moreover,	in	addition	to	commissions,	the	sales	repre-
sentative	 should	 be	 paid	 a	 fi	xed	 monthly	 retainer	 for	
a	certain	period	of	time,	perhaps	for	the	entire	 initial	
term	of	the	representative’s	contract	with	the	principal.	
Th	 is	is	the	case	because	selling	technology	licenses	will	
require	the	sales	rep	to	pioneer	a	territory	or	market;	
there	will	not	be	any	existing	book	or	backlog	of	busi-
ness	 to	 generate	 immediate	 or	 even	 short-term	 com-
missions.		
	 Th	 e	 representative	 will	 need	 to	 understand	 this	
process	and	the	issues	that	are	likely	to	be	involved	for	
two	reasons.	First,	 the	representative	can	serve	a	vital	
function	 in	 helping	 the	 parties	 to	 resolve	 issues	 and	
reach	an	agreement.	In	other	words,	the	representative	
must	be	able	 to	 step	 in	and	“broker	 the	deal.”	 	To	do	
so	eff	ectively,	however,	the	representative	will	need	to	
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have a working knowledge not only of the intellectual 
property, but also of the basic terms and provisions con-
tained in a typical license agreement. This may include 
how royalties or other consideration for the license is to 
be determined; what the term of the agreement should 
be, the rights of the parties to terminate the agreement; 
the rights and obligations of the parties with respect 
to infringement matters; and the right, if any, of the li-
censee to purchase or otherwise acquire the intellectual 
property from the licensor.

	 Second, the representative must understand how 
the terms of the license agreement will impact his com-
missions and how his commissions will be paid. A typi-
cal patent license agreement, for example, will require 
the licensee (your customer) to pay a royalty to the li-
censor (your principal). While a certain portion of the 
royalty might be paid up front, the bulk of the royal-
ties will be paid over the life of the license agreement. 
Because U.S. patents can be valid for as long a twenty 
years, the license agreement may continue for a long 
period of time. Therefore, the commission payments to 
the sales rep should also continue for a long period of 
time.
	 The prospect of receiving commissions for 20 years 
may seem appealing, but consider the practicalities of 
actually collecting commissions over such a long pe-
riod. Obviously, a lot can change over the life of such 
an agreement, not only for the licensor and licensee, but 

for you and your business. Moreover, it should come 
as no surprise that principals may be unwilling to pay 
commissions for the entire term of the license agree-
ment.  
	 There is no perfect solution to this problem. One 
approach is to be paid at a higher rate of commission 
during the early years of the license, but it is important 
to keep in mind that royalties are typically a percent-
age of sales, and sales during the first few years of the 
license may be much lower than in later years.
	 So with all of that to consider, does it make any 
sense for a sales rep to promote intellectual property? 
The answer is probably “yes” if the rep can call on an 
existing customer base in an emerging technological 
market that can potentially benefit from licensing in-
tellectual property – and if both the principal and the 
rep are willing to make the necessary long-term invest-
ment in developing that market.  
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