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he year 2022 marks the 50th anniversary of the publi-

cation of ‘The Report of the National Commission on State

Workmen’s Compensation Laws {(National Commission
Report).! That 1972 report was the culmination of a yearlong
effort by a 15-person panel—supported by a small army of
researchers and consultants—that set forth, among other thmgs,
19 essential recormendations for a modern state workers’
compensation program. The National Commission on State
Workmen’s Compensation Laws (Commission) did not, as
sometimes represented, recommend federalization of the
system.? To the contrary, the Commission favored state admin-
istration but called for Congress to enforce the report’s essential
recommendations after three years in the event that the states
did not comply and adopt them.?

* While federal action did not, in the end, unfold, the National
Commission Repott has remained an enduring and influential
force in the community of lawyers, academics, and others
involved in the understanding and assessment of workers’
compensation programs. So comprehensive, thoughtfil, and ‘
expert is the National Commission Report that, to this day, no
analysis of the workers’ compensation system can be undertaken
competently without reference to this pivotal study.*

The latter phenomenon is due to at least two factors. First,
despite the passage of a half century, the basic principles and
objectives of the system have not changed.® Second, in the years
following the National Commission Report, the chairman

*
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of the Commission, John F Burton Jr. (an economist with a

law degree), emerged as the nation's uncontested authority on
workers’ compensation—and an untiring proponent of the
Commission’s broader vision. Burton, along with the Commis-
sion’s executive director, Peter S, Barth, has consistently revisited
the report with retrospectives® and public addresses,” challenging
system participants to reflect on whether the promise of work-
ers’ compensation is being vindicated in practice. A third factor

- must be added: the National Commission Repozt is a literary

masterpiece and a pleasure to read.

The Commission’s chief counsel, John Lewis, characterized
the Commission and its report as marking a turning point in
workers’ compensation. The National Commission Report
“provided a critically needed analysis, one that ought to be
constantly reviewed and renewed, rather than being left as a his-
torical document."® Toward that end, this article presents a 50th
anniversary briefing on the Commission and its report. This
article sets forth the background and substance of the National
Commission Report, its aftermath, its impact, its attitude toward
lawyers, and thoughts regarding this remarkable document’s
enduring relevance.

Background and Substance of the Report

Long before 1972, critics had nored unsatisfactory aspects of
workers’” compensation, including incomplete coverage, low
benefit rates, and unsatisfactory administration.” Efforss at




reform, however, had always been stymied by sysfem players
who wanted no change in the status quo-—and certainly no
federal role.!® In the 1960s, however, a number of factors,
including rising injury rates, prompted an urgency with regard

to the need for review of state programs.! Congress, in the
course of passing the Occupational Safety and Health Act
(OSHA), directed, in section 27 of that 1970 law, the creation of
A commyssion to investigate the adequacy and equity of the sys-
tem. The panel was to conduct its investigation; hold hearings;
be aided by researchers; deliver a report by July 31,1972;and
then disband.* :

The Nixon administration appointed Burton, a young Uni~
versity of Chicago econormics professor, as chairman and Barth,
an economist, as executive director. In a famous slight, the
renowned Arthur Larson was left out of any leadexship role but
instead served as a consultant.'* Virtually all of the Cornmission
members were Republicans. .

As noted above, the Commission hired other experts to

. undertake and develop research that would enlighten Com-

mission members. And, as also noted above, the Commission
convened hearings throughout the country. Notably, in'the end,
the research staff prepared 2 treatise called the Compendium on
Workmen’s Compensation and, as well, three volumes of Supple-
mental Studies for the National Commission on State Wortkmen's
Compensation Laws, which reviewed variows aspects of the
program. ' '

The ' Commission was formulated to ensure that some bold
recommendation as to comprehensive federal intervention inte
the state systern would not result.*® And, in the end, this plan
worked, with the Commission unequivocally recommending
against outright federalization. Still, the Corrmission members,
whatever their political orientation, became aghast at what they
found during the hearings. According to Barth, “it was virtually
impossible to avoid concluding that the state systems were in :
terrible disrepair”’'¢ While jurisdictions varied in the quality of
their programs, many provided incomplete coverage. Others,
meanwhile, featured deficient administration.And, most notori-
ously, most laws featured poverty-level benefit rates and arbitrary
rules as to the duration of benefits. The Commission ultimately
cormmunicated to the president and Congress “that the protection
furnished by workmen’s compensation to American workers
presently i, in general, inadequate and inequitable”"’

Essential recommendations. Faced with this situation,
the Cornrnission ultimately agreed, unanimously, that if the -
states did not comply with 19 of its “essential” recommenda-
tions (most involving enhanced coverage and benefit levels),
Congress should step in some three years hence and undertake
enforcernent action: “We recommend that compliance of the
States with these essential recommendations be evaluated on
July 1, 1975, and, if necessary, Congress with no further delay in
the effective date should then guarantee compliance with these

recommendations”!®
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P An lnformed critlcal analy5is'o a-
requires a_

The National Commission Report first identified five
objectives for 2 modern program. These were (and still are):
{a) broad coverage of employees (chapter 2}, (b) substantial
protection against interruption of income {chapter 3), {c) suf-
ficiency of medical and rehabilitation remedies {chapter 4), {d)

encouragement of safety (chapter 5),and (e) effective delivery of

benefits (chapter 6). It was against the backdrop of these values
* that state programs were evaluated."

The report then set forth 84 recornmendauons 19 of which

were deemned essential?®:

R2.1.“[Thhat coverage by workmen'’s compensation laws be
compulsory and that no waivers be permitted.”

R2.2.“[That employers not be exc;mpted from workmen’s com-

pensation coverage because of the number of their employees.”

R2.4.7[A] WOusfage approach to the coverage of farmworkers.”
First, that “as of July 1, 1973, each agriculture employer who

has an annual payroll that in total exceeds $1,000 be required to
provide workimen’s compensation coverage to 2ll of his employ-
ees. ... As a second stage, . . . as of July 1, 1975, farmworkers be

covered on the sarne basis as all other employees.”

R2.5.“[TThat as of July 1, 1975, household workers and all casual
workers be covered under workmen’s compensation at least ta
the extent they are covered by Soctal Security”

R2.6.“[T}hat 'workmen‘s.compcns_ation be mandatory for all
government employees.”

R2.7.“[T]hat there be no exemptions for any class of employ-
ees, such as professional athletes or employees of charitable

organizations.”

R2.11.“{TThat an employee or his survivor be given the choice

of filing a workmen’s compensation claim in the State where the
injury or death occurred, or where the employment was princi-
pally focalized, or where the employee was hired”
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R2.13.“[T]hat all States prov;de full coverage for work—related
diseases.”

R3.7.%[Tlhat, subject to the State’s maximum weekly benefit,
temporary total disability benefits be at least 66 2/3 percent of
the worker's gross weckly wage.” ‘

R3.8. “FIhat as of July 1, 1973, the maximum weekly benefit
for temporary total disability be at least 66 2/3 percent of the
State’s average weekly wage, and that as of July 1, 1975, the
maximum be at least 100 percent of the State’s average weekly
wage!

. R3.1f."{T]hat the definition of permanent total disability

used in most States be retained. However, in those few States
which permit the payment of permanent total disability
benefits to workers who retain substantial earning capacity, .

. that our benefit proposals be applicable only to those cases
Wh.lCh meet the test ofPErmanent total disability used in most
States.” '

R3.12.“[T]hat, subject to the State’s maximum weekly benefit,
permanent total disability benefits be at least 66 2/3 percent of
the worker’s gross weekly wage.”

R3.15.[TThat as of July 1, 1973, the maximum weekly benefit
for permanent total disability be at least 66 2/3 percent of the
State’s average weekly wage, and that as of July 1, 1975, the maxi-
mum be at least 100 percent of the State’s average weekly wage”

R3.17.*{TThat total disability benefits be paid for the duration

of the worker’s disability, or for life, without any limitations as to

dollar amount or time.”

R3.21.“[That, subject to the State’s maximum weekly benefit,
death benefits be at least 66 2/3 percent of the worker’s gross

weekly wage”

R3.23.;‘[T]hat as of July 1, 1973, the maximum weekly death
benefit be at least 66 2/3 percent of the State’s average weekly
wage, and that as of July 1, 1975, the maximum be at least 100
percent of the State’s average weekly wage.”

R3.25.“[T]hat death benefits be paid to a widow or widower for
life or until remarriage, and in the event of remarriage . . . two
years’ benefits be paid in a lump sum to the widow or widower.

.. [TThat benefits for a dependent child be continued at least
until the child reaches 18, or beyond such age if actually depen-
dent, or at least until age 25 if enrolled as a full -time student in
any accredited educational institution.”

R4.2.“[That] there be no statutory limits of time or dolfar
amount for medical care or physical rehabilitation services for
any work-zelated impairment.”




R4.4.%[Tlhat the right to medieal and physical rehabilitation
benefits not terminate by the mere passage of time"?

While these recommendations dealt mostly with benefit
adequacy, Burton stressed that the other recommendations,
particularly those as to effective delivery, should hardly be dis-
regarded. Of course, adequate benefits are for naught if they are
not administered in a proper manner. However, Burton stressed
that the adequacy recommendations were the most critical and,
also, those most receptive to the enforcement mechanism that
the Commission contemplated if the states did not comply.™
Furthermore, the Commission members felt so strongly about

the need to increase benefit levels that they desired a unanimous

report—and it was on the above 19 recommendations that such
unanimity could be expressed.” -

Other recommendations. Critically, the addltlonal
recommendations covered a broad range of topics, including
advocating that experience rating be extended to

- 25 many employers as possible** and that employers

" Second, an individual worker could file his or her claim with the
state workers’ compensation agency, which would be authorized
by federal faw to make awards consistent with the federal stan-
dard even if the state had not amended its workers’ compensation

Jaws to incorporate the 19 essential recommendations.®

Equity. An enduring theme of the National Commission

Report is not just benefit adequacy but the broader issue of

“equity””The concern in this regard was (and continues to be)
the phenomenon of states providing significantly varying cover-
age and benefits.* Proponents of equity among the states (who
hence promote federal standards) have long decried, as simply -
unfair, 2 system where such variation exists. A contemporary
critic, Professor Christopher Howard, like the Commission,
characterized as unacceptable the fact that workers who sustain
the same injuries in different states often are enmtied to vastly

 disparate benefits—or hone at all.*

'

be responsible for vocational rehabilitation.” In
addition, the Commission recomumended that the
“‘accident’ requirement be dropped as a test for
compensability. "

Of particular interest to lawyers were (and
still are) the 22 recommendations surrounding
effective delivery of benefits. Among these
recommendations were that attorney fees be
regulated (even overseen by a state agency
attorney-reviewer}, that compromise and release

An enduring theme of the

National Commission Report
is not just benefit adequacy but

the broader issue of “equity.”

(C&R) settlements in effect be outlawed,” and
that agency employees be members of the civil
service.”

Importantly, in this realn, the vision of the Commission-
embraced a self-administering (or self-executing} program
where “employees would be able to protect their interests with-
out external assistance”’® Under this vision, the role of lawyers
was to be minimal, Most disputes should be handled within the
agency “and should resolve . . . without the assistance of legal
counsel representing employee or employer."® The National
Commission Report declared that “a workmen’s compensation
program in which more than an ms1gmﬁcant minority of claims
involve formal contest is aberrant and suggests that the State

' is not providing adequate protection to workers through the
workmen’s compensation agency.™ -

Enforcement. A major quandary was enforcement in the
event that the states did not comply. Here, the Commission
pointedly avoided the device used during the New Deal to
leverage state compliance with. the then new unemployment
compensation laws—that is, obliging states to comply lest a tax
be assessed.? Instead, the Commission suggested that

federal laws would [first] require employers to purchase workezs’
compensation insurance or otherwise secute workers’ compensa-
tion protection incorporating the 19 essential recommendations.

Another Commission-observed problem with inequity
exists.® Besides basic unfairness, the state-based structure of
workers’ compensation may produce an interstate “race to the
bottom,” whereby states vie with one another to cut benefits .
and reduce costs in an effort to retain or attract businesses.”
Burton stated that this effect of interstate inequity is worse now
than in 1972.%

The Afiermath of the Report
Federal government indifference. The Commission leaders
were gratified after the 1972 publication of the National Com-
mission Reeport to see that the Longshore and Harbor Workers’
Compensation Act and the Pederal Employees’ Compensation
Act were amended to consider many Commission recormmen-
dations.”® Otherwise, however, the administration and Conggess
failed to embrace the Commission’s findings. .
The Nixon and Ford administrations received the findings
coldly. The former did respond to the Commission’s recom-
mendation that a new commission be instituted at once to
assist in carrying out the Commission’s vision. In this regard,
the Nixon administration appointed the Interdepartmentai
Task Force to continue the study of state programs.* That
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enterprise monitored state performance and was notable for
looking more deeply into the question of occupational disease
coverage and compensability,* but in the end the task force
“was totally void of comment” when July 1, 1975, arrived and
. state compliance with the recommendations had still proved
. half-hearted.® : '

Congress, meanwhile, also failed to embrace the Commis-
sion’s findings. According to commentator Donald Elisburg,

constituent groups were concerned about federalization, or
other federal involvement, in workers’ compensation. Barth
characterized this concern as reasonable; after all, the late
19505 and 1960s had seen federal activity: {1) in the realm of
workplace safety (OSHA), (2) with the creation of a carve-out
workers’ compensation program {the Black Lung Act), (3)

with the development of a federal social insurance program for
the severely disabled (Social Security Disability (SSD)), and (4)
with the displacement of state-federal arrange-
ments with a federal welfare-style program for
the disabled poor (Supplemental Security Income

Although the institutional
follow-up to the report was
dismaying, many states
raised their benefit level

‘rates for temporary total and

permanent total disability.

(SSD)}.*

Although the institutional foﬂow—up to the
report was dismaying, many, if not most, states
raised their benefit level rates for temporary
total and permanent total disability. According to
Burton, the years 1972 to 1982 “represent[ed] the
greatest improvement in the benefit and coverage
provisions of state workers’ compensation laws
since the initial .. . statutes were enacted in
most jurisdictions prior to 1920."* Comumission
leaders were able to declare, as they still do, that
this partial response constituted a definitive
improvement in state systems.

“in retrospect, a serious failure on the part of the Commission
when it forged its consensus, was in not taking steps to insure
that the Congressional patrons of the Commission tock
ownership of the conclusions and recormnmendations.* In
any event, upon the arrival of July 1, 1975, while significant
"progress had been made, many states had exhibited a failure

to respond to all 19 of the essential recommendations, and
Congress took no action.

During the succeeding Carter administration, an effort was
undertaken to promulgate a federal program, using the unem-
ployment compensation tax approach, but such a program was
never énacted.* Then, in 1980, with the election of a conser--
vative Republican administration, the political tides shifted,
and the impetus for either federalization or federal standards
completely fizzled.®

R emarkably, the Department of Labor continued, until
2004, to monitor state compliance with annual reports.

These reports, which were widely published, assigned to each
state a rating based on its compliance with the 19 essential

" recommendations.*s However, as Congress never acted, the
recommendations stifl stand, in the present day, as only poten-
tial federal standards. .

Burton believed that the specter of federal action was
important in getting states to respond, at least in part, to the
essential recornmendations.* This assertion rings true. Barth'
explained that the idea of a federal-level enterprise to examine
state laws was controversial even in the late 1960s. Many
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The cost and litigation crisis. The
response of states was described by American Bar
. Association leader Don DeCarlo as generating
an unprecedented “era of expansion.”*® However, beneficently
enhanced coverage and rates, coupled with sharply increasing
medical costs (aggravated by inflation), resulted in what most
observers considered a cost and litigation crisis.” For example,
while workers’ compensation costs were only about 1 percent
of payroll in 1972, by the early 1980s, they were nearly 2
percent.??

Indeed, insurance industry spokesmen, in 1991 complamed
that “many of the [National Commission’s] recommended
changes have advanced the societal goal of fair and adequate
compensation for injured workers. But these changes have also
added markedly to the costs of state workers’ compensation
systems."®* Another analyst remarked, “While the National
Commission recommended much needed reforms, in
some cases the subsequent state implementation was poorly
designed and lacked adeqinte control. The result was that
costs escatated rapidly in some states, private insurance carriers
ceased to write workers’ compensation and some carriers went
out of business entirely””>

Meanwhile, with vastly increased amounts of money
at stake, litigation bloomed, often (as in Pennsylvania)
overwhelming dispute resolution systems. Lewis remarked
that, in retrospect, the Commission erzed in its prediction of
only modest cost increases in the event of enactment of its
recommendations and that “we should have considered that
increased benefits might have increased Hltigation and sent
workers’ compensation monies to the wrong people)™




Response to the Crisis, Continued Retraction,

and Enduring Relevance of the Report _
Retrenchument. The response to the cost and litigation crisis
has been termed “a period of retrenchment.”® Legislatures
were responsive to business interests and enacted restrictions on
benefits. As Burton pointed out, a characteristic of such changes
has not been a reduction in rates; instead, the changes have
acted as devices to restrict threshold access to benefits.” This
retrenchment, a national trend, soon became documented in
academic legal literature and in the claimants’ bar (see below).*
Burton stated that the “1990% commenced [a] period when an
‘emphasis on affordability” has prevailed.” :

Of course, pendulums are known fo swing, but a phenom-
enon of the retrenchment has been that the swing away from
adequacy—and, in general, the Commission’s vision of a mod-
ern program—never stopped.*’ According to Burton, writing
" in 2007, the great “mystery, further, was why this was the case

despite the fact that the cost crisis had seemingly resolved, with
statistics showing (as they still do)®! markedly reduced employer
costs.®?

The crisis of retrenchment has reflected not only rejection
of the vision of the Commission and certain of its essential
recommendations but also a refutation of the very idea that
workers’ compensation is a key aspect of the country’s web of
social insurance protections. The crisis reached its nadir with the
Oklahoma legislature’s decision to allow employers to opt out
of the system (while preserving tort immunity) if they provided
an ERISA-governed work accident plan.® This development,
of course, violated key recornmendation R2.1-—that coverage
by the law be compulsory and that “no waivers be permitted.”
(The opt-out law was later struck down as unconstitutional.*)

The criique of the retrenchment has been informed by
the recommendations and vision of the Cbmmission of what a
workers’ compensation program should continue to look like.
Notably, the Workers' Injury Law & Advocacy Group (WILG)
used the occasion of the 40th anniversary of the National
Commission. Report to highlight, in 2012, the retrenchment
phenomenon.® Attorneys John R. Boyd and Steve Embry
charged that workers’ compensation was a “compromise that
has remained under constant attack from business and insurance
Jobbying efforts seeking to revoke the compromise.”® They
pointed out that the Commission, some 40 years before,
determined that state laws were “rife with caps and limited
duration benefit restrictions” and that states were returning to -
that unsatisfactory situation. WILG, notably, was a key supporter
of proposed legislation called the Baca bill, which would have

“restored an evaluative federal commission.

These charges by WILG, and others, were detailed further in
a widely publicized 2015 ProPublica/ NPR. investigative report
entided “The Demolition of Workers’ Comp.”"" The authors,
tike the WILG critics, identified instances of retraction, including’
medical fee caps and unfair utilization review schemes.®® Like
the WILG authors, the ProPublica report authors identified the
critical analysis undertaken by the Commission 45 years before

* in a pretty vicious period right now of racing to the bottorn.

3

. and quoted Burton as saying, [ The recent changes are] unprece-

dented in the history of workers’ compensation. ... I think we're
69
Continued relevance of the National Commission
Report. The enduring relevance of the National Comumission
Report is found in a September 2016 U.S. Department of
Labor publication, Does the Workers’ Compensation System Fuifill
Its Obligations to Injured Workers?,™ published in the waning days
of the Obama administration. This document, overwhelmingly
informed by the Commission report, repeated in great detail the
complaints of WILG and of the ProPublica/INFR investigative
report. The Department of Labor observed that ever since the
1980s, the “Commission’s legacy [has] faded” and it admonished
that “ fwle are moving fisrther from many of the National -
Commission’s 19 essential recommendations.”” The report
identified, as examples, reduced benefits in California, Florida,
and Kentucky; post-injury drug-testing policies {which likely
discouraged workers from making claims); permissiveﬁess as to
compromise settlements; elimination of second-injury funds;

. state consideration of opt-out schemes; and rampant misclassifi-

cation of workers.™ _

The Department of Labor report, acknowledging that the
original Commission recomnmendations “do not address some
of the new issues that have arisen,” suggested that a federal role
in oversight of workers’ compensation programs be established.
Among areas potentially to be explored were (1) reinstitution of
federal tracking of changes in state programs {(a process that had
ended in 2004); (2) appointment of a new national comumission;
and (3) promulgation of standards, with a 1972-like admonition
that if states did not comply, some sort of federal action would
follow.™ '

The aggressive critique of the retrenchment, espécially the
Department of Labor report, generated concerns among the
employer and insurance communities that long-disfavored
federal intervention could again be considered seriously.
Importantly, some argued that the critique was exaggerated™
and that the system was not being “demolished.’™ The head of
the Tennessee workers' compensation agency stated, “[MJuch
is right with states’ workers’ compensation systems. The over-
whelming majority of claims are processed with[out] undue,
delay or controversy. Most injured workers get appropriate
medical care and indemnity benefits and return to their
pre-injury life] In any event, the November 2016 election of
another conservative Republican administration brought to a
halt federal-intervention concerns.” '

Areas of Reflection, Disappointment, and Success
Reflections. The leaders of the Commission have underiaken,
over the decades, an extraordinary amount of reflection and
critique of their own project. As noted above, Lewis believed
that the Commission riscalculated how cxpensive the
increased-benefit changes would be and failed to foresee the
litigation explosion and other aspects of a system now Aush
with money.” . :
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Meanwhile, Barth has written extensively with regard to how
the Commission could have more comprehensively treated the
compensability of occupational diseases and how recovery might
be achieved for disease aitments.” Barth has also reflected on how
the Commission had no idea that medical treatment expenses:
would soon explode:“None of us . . . in the early 1970s had any
idea that these costs would eventually be driven up to the point
where they are now as large as those for indemmity benefits, at least
in some states”"® He noted that, at the time, the very concepts of
comnplex diagnostic imaging, managed care, and psychiatric overlay
were unknown,

And both Burton and Barth have expressed regret that the
Comumnission could not reach a consensus on how permanent par-
tial disability should be handled; the Commission. could only call,
“innocuousfly],” for frther examination of this contentious aspect

of the program.”

Comrmission Report was extraordinary in its insistence that
workers’ compensation can only deliver its promise if states
create, mamtaip, fund, and creatively empower their agencies.
Under the Commission’s vision, agencies would employ
physicians to monitor and direct medical treatment® and assess,
administer, and facilitate vocational rehabilitation.? Sirnilarly,
they would critically evaluate (and usually forbid) compromise
settlements.® And, most ambitiously, agencies would engage in
outreach to both injured workers and ernployers to ensure (1)
that both have current information about rights and respon-
sibilities; (2) that workers receive their correct compensation;

" and (3) that, at all costs, disputes.and [itigation are avoided.”

"This vision has not been vindicated, Burton, writing in 2005,
complained, “In practice, as opposed to principle, most workers’
compensation agencies devote most of their resources to adjudi-
cation, and insufficient resources to the other roles!”*
Successes. If these aspects of the Com-~ ‘
mission’s viston never unfolded, the system

The Commission’s vision of -

a system with less litigation
has been vindicated in part
by the advent of mediation.

nevertheless has improved, and—it is submit-
ted——the Comumission’s vision has been a success.
Weekly benefit levels for wage loss are no longer
at poverty levels, (However, one aspect of the
retrenchment, limiting duration of benefits, per-
sists or has been renewed in several states.”)
Meanwhile, state administrative agencies are
said to be much better than they were in-the
early 1970s. According to Elisburg, “Perhaps the

Disappointments. At least two aspects of the larger Com-
mission vision have collapsed. First, the National Commission
Report reflected a conviction that workers’ compensation is to be
conceived of not as a legal system but primarily as a social insurance
plan.® This advocacy was current at the time of the Comumission;
notably, the International Association of lndustrial Accident Boards.
and Commissions (JAIABC) president, in 1970, stated:

An increasingly adverse element is the legal profession. As is their
wont, attosneys are inclined to look upon workmen's compensation
as a specialized set of legal problems. ... Workmen’s compensation is -
not a legal systern. The measure of success in workmen’s compensa-
tion is not just how fairly and quickly litigation s disposed of, but to
what degree it is avoided entirely®

Toward this precise end, the Commiission leaders produced not
a model act but, instead, a report “that placed  heavy emphasis
on the way benefits were determined and the way the system
was administered ”# Yet, 50 years later, workers' compensation has
become highly legalistic, and litigation is prominent in many states.
Claims, certainly those featuring some aspect of permanence, are
commedified; and C&R. setlements—thoroughly condemned by
the Commission®™—are the rule in-virtually ail states.®

The second area of default is the lack of evolution of
an. “active” workezs’ compensation agency.¥ The National.
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most significant achievement (perhaps conse-
quence) of the efforts to improve the workers’
compensation systems . . . since the Report is the development
of a very significant infrastructure within each State govern-
ment, as ‘well as in the Federal government, to manage the
workers’ compensatxon programs.”’®* Also, several states enacted

~ the Council of State Governments model act’s extraterritori-

ality proviso® (which parallels recommendation R2.11}, or a
similar law, to give more choices to an injured worker in terms
of where to prosecute a claim. ’

Furthermore, the creation of the Workers Cormpensation
Research Institute and extensive research undertaken by the
National Council on Compensation Insurance have addressed
a major Commission headache—lack. of research and data.”
Meanwhile, the National Academny of Social Insurance also
studies, annually, coverage and costs of the program.%7 (It is
true, however, that only a few jurisdictions at the state level -
seem to undertake much research into the program.”) And,
with the advent of the internet, many states effectively provide,
via FAQs and other web pages, extensive information to
workers about their rights.

Finally, the Commission’s vision of a system with less
litigation has been vindicated in part by the advent of medi-
ation.” (Notably, mediation typically involves lawyers, with
C&R_settlements—and often resignation—-as the goal, and is
not really the dispute-prevention device that the Commission
envisioned.)




The National Commission Report and

Its Attitude toward Lawyers

The Commission and its report were not lawyer-friendly

enterprises. The Comumission, advocating a self-executing systerm

where lawyers play a minimal role, was reviving the sanguine

hope of a half century before. That vision of a lawyer—free

program was highly idealistic at the time, and was certainly so by

- 1972 When the policy choice of most legislatures was made to
undergird workers' compensation with private insurance, sold by
profit-seeking cartiers, the die was cast, for better or for worse, for
a dispute-proneé system.'® If workers are to have their claims dis-
puted by a sophisticated enterprise such as an insurance company,
they will often require lawyers. Indeed, it is strange to hear the
assertion that the claimant, often highly leveraged, should have to
proceed alone against such an adversary.

Of course, the Naticnal Commission R eport’s response to this
proposition was to demand that state agencies act in an aggressive,
paternalistic roanner. An “obligation of a workmen’s compen-
sation agency,” the report admonished, *'is to advise workers of
their rights and obligations under the law and to assure that they
receive the benefits to which they ‘are entitled”® But this admo-
nition is idealistic and.has never been borne out. One reason for

" this phenomenon is that agencies are often funded by the same
insurance cornparnies that are disputing injured worker claims.
Another reason is that, for better or for worse, the complexity of
the systemn in the present day is so great that even a well-fiunded
agency would be overwhelmed by the task of effecdvely and
efficiently disbursing competent advice.

In general, the report’s compassionate vision of a lawyer—free
program is dated in a system that has become an “industry;”
where claims are commadified and where retractive laws feature
complex mechanisms to limit access. Excessive litigation is indeed

“asign of dystunction, but injured-worker lawryers are essential in
this environment. In any event, it is no longer realistic to posit
that *[i]t would be possible for the administrative agency to
eliminate most of the need for counsel by providing assistance to

employees ez

Conclusion

Franklin Roosevelt, in hlS second maugural address famously
inquired, “Let us ask again: Have we reached the goal of our
vision of that fourth day of March 1933? Have we found our
happy valley?”"'® The phenomenon of the National Commission
on State Workmens Compensation Laws is that its leaders, and
those who have embraced its vision, have long advanced a similar
query about the 31st day of July 1972: Has the promise of work~
ers’ compensation been vindicated, with adequacy and equity, in
actual practice? It s subrmitted that, in this enduring, meritorious

inquiry, the Commission’s report proves its continuing relevance. |

‘What, meanwhile, of reviving such an enterprise?A favor-
ite—perhaps provocative—query is whether a new national
comumission should be convened, with a presumed similar charge
to evaluate the system and make recommenidations.™ The idea
has appeal, given the passage of 2 half century, a fundamentally

&
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. altered environment, and the retrenchment with its jarring

retractons,

Yet, such proposals are unanimously dismissed. Burton, for his
part, remarked in 2013 that “a unanimous National Commission
Report involving members from both parties and representing a
variety of interest groups is inconceivable today”*® (Burton, nota-

bly, opposed the Baca bill. ') Meanwhile, as to the long-dreaded

prospect of federalization, Burton was similatly dismissive: “To

use the analytical term of the Garden State: forgetaboutit”™% Nox,
surprisingly, does Burton even believe that federal standards are
workable in the present day. He has recommended, instead, spe~
cialized study panels of proven experts to assess the most pressing
challenges strrounding the field 1%

Both Burton and Barth, in any event, have never retreated
from asserting, correctly, that the Commission and its report
exerted a positive net effect on state programs. As Barth stated,
“had there been no Commission, or had the Commission not
addressed flaws in the ... programs, one can readily imagine that
the systems that existed in 1972 eventually would have come
under unrelenting pressure to be changed or to be replaced.”'™
All who care about the systern should appreciate the avoidance
of that unhappy outcome, pardcularly the latter. The nation has
benefited from the extraordinary effort that, 50 years ago remade
the program and set forth a humane vision for workers’ compen-

_sauon R
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