[bookmark: _GoBack]Delegate Keam, 

Thank you again for including AOBA as part of a stakeholder discussion regarding real estate assessment appeal reform.  I am writing to provide feedback to the questions you posed in your email of September 20.  Please find our responses below as well as reference material attached.  

· How many other states rely on the manifest error standard, and what do other states or localities use for standards if not manifest error?

Please see the attached report compiled by the Council on State Taxation (COST), which lists the burden of proof for real estate assessment appeals for every U.S. state and territory.  We have additionally attached a legal comparison of assessment appeal practices which depicts the same information.  According to the reports, Virginia and Maine are the only two states that apply manifest error.  In most states, the burden of proof rests with the taxpayer to prove their assertion of an erroneous assessment by a simple preponderance of the evidence.  Arkansas, Hawaii, Washington, and Wisconsin all apply an additional burden of proof, such as a higher “clear and convincing standard.”  For your convenience, we have pulled out the specific burden for each state/territory below:

	State/Territory
	Burden of Proof/Standard

	Alabama
	On taxpayer by preponderance of evidence with respect to appeal of value set by the Dept. of Rev.

	Alaska
	Taxpayer must prove unequal, excessive, improper, or under valuation. 

	Arizona
	On taxpayer by presenting competent evidence that the valuation is excessive. 

	Arkansas
	On taxpayer by clear and convincing evidence. 

	California
	Assessor is presumed to have properly performed his or her duties and the burden of proving the assessment invalid is on the taxpayer (the exceptions to this rule are for owner-occupied, single-family dwellings that are the principal residence of the taxpayer). Evidentiary hearing is before locally appointed assessment appeals board. 

	Colorado
	Procedures vary widely by county. 

	Connecticut
	On taxpayer by preponderance of the evidence.

	Delaware
	On the taxpayer to show that a board acted contrary to the law. 

	Washington, D.C.
	On taxpayer by preponderance of the evidence. 

	Florida
	On the party initiating the challenge by a preponderance of the evidence. 

	Georgia
	On the board of tax assessors by a preponderance of evidence. 

	Hawaii
	On taxpayer to present evidence that assessment is not correct. In general, must show property assessments exceed 10% of fair market value. 

	Idaho
	On taxpayer by a preponderance of the evidence. 

	Illinois
	On taxpayer to show by preponderance of the evidence if the appeal is based on market value at the Property Tax Appeal Board level. If the appeal is based on lack of uniformity, then burden on taxpayer is by clear and convincing evidence. At Circuit Court level, burden is on taxpayer by clear and convincing evidence. 

	Indiana
	On taxpayer to establish a prima facie case proving both that the current assessment is incorrect, and what the correct assessment should be. However, if the assessed value increases more than 5% over the previous assessment, the burden of proof is on the assessing official. 

	Iowa
	On taxpayer attacking such valuation as excessive, inadequate, inequitable, or capricious. 

	Kansas
	On appraiser by preponderance of the evidence. 

	Kentucky
	On taxpayer by preponderance of the evidence. 

	Louisiana
	On taxpayer by preponderance of the evidence. 

	Maine
	On taxpayer to show “greater weight” and that valuation was manifestly wrong; on municipality in a supplemental assessment. 

	Maryland
	On taxpayer and assessor to exchange any written appraisals to be used for valuation purposes at least 10 days before a hearing on the appeal. 

	Massachusetts
	On taxpayer to show the property under review has been improperly valued, but burden shifts if taxpayer brings an appeal relative to the assessed fair cash value of a parcel of property within 3 years after the Appellate Tax Board has made a determination, and the assessed fair cash value under appeal is greater than the Board’s determination. 

	Michigan
	On taxpayer to establish the true cash value of the property, but the assessor has the burden with regard to equalization. 

	Minnesota
	On taxpayer by preponderance of the evidence. 

	Mississippi
	On taxpayer to prove excessive assessment by two or more competent witnesses who know of their own personal knowledge that the property is assessed for a higher sum than its true value. 

	Missouri
	On the assessor to prove that the assessor’s valuation does not exceed the true market value of the subject property. 

	Montana
	On taxpayer by preponderance of the evidence. 

	Nebraska
	On the taxpayer to show by the property has been arbitrarily or unlawfully overvalued. The constitutional requirement that property must be valued uniformly and proportionately as to similar property takes precedence over the statutory requirement it be valued at market. 

	Nevada
	On the taxpayer to show by clear and satisfactory evidence that any valuation is unjust and inequitable. 

	New Hampshire
	On the taxpayer to prove that the assessment was disproportionate or illegal in tax appeals. 

	New Jersey
	On the appellant to prove that the assessment is in error, unreasonable, excessive, or discriminatory. Taxpayers must persuasive and produce credible evidence when suggesting a more appropriate value by showing the market value of the property as of Oct. 1 of the pretax year. 

	New Mexico
	On the taxpayer has to produce evidence to dispute the “factual correctness” 

	New York
	On the taxpayer. 

	North Carolina
	On the taxpayer, where the Commission will render its decision based on the weight of the evidence. 

	North Dakota
	On the taxpayer to show error. 

	Ohio
	On the taxpayer to show that the assessment is erroneous. 

	Oklahoma
	On taxpayer in an appeal to the county board of equalization, but the State Board of Equalization and Oklahoma Tax Commission have the burden when they are named. 

	Oregon
	On the challenging party by a preponderance of the evidence. 

	Pennsylvania
	Once the board of assessment establishes the prima facie case by placing it on the record, the burden shifts to the taxpayer to show sufficient, competent, credible, and relevant evidence to overcome the assessment’s prima facie validity. 

	Rhode Island
	On the taxpayer by a preponderance of the evidence, unless fraud is alleged in which case the burden of proof is on the taxpayer to show clear and convincing evidence. 

	South Carolina
	On the taxpayer to produce evidence to support their assertion of value. 

	South Dakota
	On taxpayer to prove with credible examples of comparables or other helpful valuation evidence.

	Tennessee
	On the taxpayer by a preponderance of the evidence. 

	Texas
	On the appraisal district to establish value of the property by a preponderance of the evidence. 

	Utah
	On the taxpayer to establish that assessed value is incorrect by supplying an appraisal, sales contract, or comparables.

	Vermont
	On taxpayer by production of “credible” evidence. 

	Washington
	Assessor is presumed correct. On taxpayer to show erroneous assessment by cogent, clear, and convincing evidence. 

	West Virginia 
	On taxpayer to show erroneous assessment by clear and convincing evidence. 

	Wisconsin
	On taxpayer to show the assessment is in error or that there is an error in procedure. 

	Wyoming
	On taxpayer to rebut the presumption in favor of the county assessor by a preponderance of the evidence. 




· How are they working in other jurisdictions in terms of results generated under different standards, for example, are there higher rates of appeals for one standard compared to the other?

We do not have any data with regard to volume of appeals in other jurisdictions.  However, it is Virginia that deviates from the norm with regard to the application of manifest error.  One can reasonably infer that the absence of manifest error has not presented any significant encumbrance for the courts or taxing authorities as 48 states continue to operate without it.  

· What do you think about the idea of creating or designating a specialized “tax court” in Virginia to serve as an exclusive venue for real estate assessment fact-finding and/or appeals?  If this is an option, at what stage should this court be made available, and what level of appeals should there be from this court results?  Are there good models in other states for how they handle tax appeals?

AOBA supports the concept of a tax court.  Such procedural reform would produce myriad benefits, to include reducing case load in Circuit Courts, more informed decisions rendered by a judge with specific expertise in real estate valuation, and reduced cost barriers to higher levels of appeal.  

Our neighbor to the North, Maryland, provides a good example of what is considered to be best practice.  The tax court exists as an interim level of appeal between the local Board of Equalization and Circuit Court level appeals.  Any further appeal from the Tax Court in Maryland is essentially an appellate review – meaning that the record created at the Tax Court hearing is set and the appeal is based only on alleged legal errors rather than factual findings (i.e., there is no new trial, just arguments so it streamlines the process for the lower court judges).
